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TITLE III
CONGRESSIONAL
BUDGET PROCESS

TIMETABLE

SEC. 300.° The timetable with respect to the congres-

sional budget process for any fiscal year is as follows:"*

5 Section 300 is codified as amended at 2 U.S.C. § 631 (Supp. 1V 1992).

16 As the Congress has enacted this timetable as an exercise of its rule-making powers
(to the extent that it sets dates for the Congress), see section 904 infra p. 357, no illegality
flows from its violation. Furthermore, the failure to comply with a deadline has no effect
on points of order under the Congressional Budget Act. See 132 CONG. REC. $10,694

(daily ed. Aug. 7, 1986).

Section 201(b) of Gramm-Rudman-Hollings revised section 300. See infra p. 413.
As originally cnacted in 1974, section 300 rcad as follows:

SEC. 300. The timetable with respect to the congressional budget
process for any fiscal year is as follows:

On or before: Actlon to be completed:
November 10 ........coeee. President submits current services budget.
15th day after
Congress meets .......... President submits his budget.
March 15 ....conveiriiiennss Committees and joint committees submit reports to
Budget Committees.
April 1 .iiiinsinonne Congressional Budget Office submits report to Bud-
get Committees.
April 15 incinvinrisesonns Budget Committees report first concurrent resolu-
tion on the budget to their Houses.
May 15 .imosiensnnens Committees report bills and resolutions authorizing
new budget authority.
May 15 ..o Congress completes action on concurrent resolution
on the budget.
Tth day after
Labor Day ....c.ccceene Congress completes action on bills and resolutions

providing new budget authority and new
(continued...)
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On or before: Action to be completed:

First Monday
in February'’ ... President submits his budget.'®

114(...continued)

spending cuthority.
September 15 ........cco0neue Congress completes action on second required con-
. current resolution on the budget.
September 25 ... Congress completes action on reconciliation bill or

resolution, or both, implementing second
required concurrent resolution.

October 1 ........ccccvenvsreeers Fiscal year begins,

17 Section 13112(a)(4) of the Budget Enforcement Act changed this reference from
*First Monday after January 3° to *First Monday in February® (see infra p. 708) to
conform to the change that section 13112(c)(1) of the Budget Enforcement Act made to
section 1105(a) of title 31 of the United States Code. See infra p. 710. Where section
1105(a) u-ed to require the President to submit the budget "On or before the first Monday
after January 3 of each year (or on or before February 5 in 1986)° it now requires the
President to submit the budget "On or after the first Monday in January but not later than

the first Monday in February of cach year.® 1d.

Notwithstanding the requircment under the law prior to enactment of the Budget
Enforcement Act, Congress provided for a delay of the submission of the President’s
budget in 1988 from January 4 to February 16. See 133 CONG. REC, $18,689 (daily ed.
Dec. 21, 1987) (colloguy between the Chairman of the Budget Committee, Senator Chiles,
and the Majority Leader, Senator Byrd). On the date of the deadline for that fiscal year
1989 budget, OMB Dircctor Miller sent instead a letter to Congress. See Exccutive
Communication No, EC-2455. He explained that the lateness of Congress’s final action
on appropriations for fiscal year 1988 (Pub, L. No. 100-202 (1987)), as well as the Omnibus
Reconciliation Act of 1987 (Pub. L. No. 100-203 (1987)) and the Bipartisan Budget Summit
Agreement made it impossible to transmit the President’s budget by the statutory deadline,

Congress again provided for a delay of the submission of the President’s budget in
1990 from January 8 to January 22. The adjournment resolution for the 101st Congress

provided:
Notwithstanding the provisions of section 1105 of title 31, United States Code,

the President shall transmit to the Congress not later than January 22, 1990,
the Budget for fiscal year 1991,

H.J. Res, 449, 101st Cong,, st Sess. § 4, 135 CONG, REC. 516,944 (daily ed. Nov. 21, 1989),

Similarly, Congress enacted extensions of deadlines for Presidenf Reagan’s fiscal year

1986 budget (see Pub. L. No. 99-1 (Jan. 9, 1985) (extended to Feb. 4, 1985)), President
(continued...)



Congressional Budget Act s §300

February 15 Congressional Budget Office sub-
mits report to Budget Com-
mittees.!”

Februury 25'% ....icvssnneee Committees submit views
and estimates to Budget
Committees.'

April 1 Senate Budget Committee reports
concurrent resolution on the
budget.'?

W(...continuecd)
Reagan's fiscal year 1984 budget (see Pub. L, No. 97-469 (Jan. 14, 1983) (extended to Jan,

31, 1983)), President Carter's fiscal year 1981 budget (see Pub. L. No. 96-186 (Jan. 8, 1980)
(extended to Jan. 28, 1980)), President Nixon's fiscal year 1974 budget (see Pub, L, No. 93-
1 (Jan. 19, 1973) (extended to Jan. 29, 1973)), and President Johnson’s fiscal year 1966

budget (see Pub. L. No. 89-1 (Jan. 13, 1965) (extended to Jan. 25, 1965)).

1% Section 1105 of title 31 of the United States Code sets forth this requirement. See
infra pp. T88-798.

1 Section 202(f)(1) sets forth this requirement. See supra p. 37.

'®  This should read *Within 6 wecks after the President submits a budget under
section 1105(a) of title 31, United States Code,” Section 13112(a)(5) of the Budget
Enforcoment Act (ses infra p. 708) changed the deadline for committecs’ views and
estimates in section 301(d) of the Congressional Budget Act (see infra pp. 70-74) from
“[o]n or before February 25 of each year® to “[w]ithin 6 weeks after the President submits
a budget under section 1105(a) of title 31, United States Code,” as section 13112(c)(1) of
the Budget Enforcement Act (see infra p. 710) changed the deadline for the President’s
budget submission in section 1105(a) of title 31 of the United States Code from “[o]a or
before the first Monday after January 3 of each year® to *[o]n or after the first Monday
in January but not later than the first Monday in February of cach year.”

121 Section 301(d) sets forth this requircment. See infra p. 70.

12 1f the Senate Budget Committee has not completed action on the budget resolution
by this date, then on that date, the Scnate will discharge the Committee of any budget res-
olution that the presiding officer had referred to the Committee and place it on the calen-
dar. See 136 CONG, REC. $3696 (daily cd. Apr. 2, 1990); 1984 SEN. J. 216 (Apr. 18, 1984);
129 CoNo. REC. §4726 (daily ed. Apr. 15, 1983). The Scnate will also discharge and place
on the calendar any budget resolution submitted after April 1 until the Budget Committce
has reported a resolution. See 137 CONG, REC, S4489 (daily cd. Mar. 29, 1990); 136

CONG. REC. 54287 (daily ed. Apr. 5, 1990).

As originally enacted in 1974 and as in force on April 15, 1983, section 300 contained
(continued...)



8306 46 Congressional Budget Act

13( ., .continued)
an entry for April 15 stating: *Budget Commiltees report first concurrent resolution on the
budget to their Houses.” See supra note 116. (Section 201(b) of Gramm-Rudman-
Hollings changed the entry to read as it does now. See infra p. 413.) On March 24, 1983,
the Senate reccived the fiscal year 1984 budget resolution, H. Con. Res. 91, 98th Cong,, 1st
Sess. (1983), from the House of Representatives, and the presiding officer referred it to
the Budget Committee, 129 CONG. REC. S3969 (daily ed. Mar. 24, 1983). When, on April
15, 1983, the Senate Budget Committee had failed to act on the resolution, the Senate
discharged the resolution from the Committee and placed it on the calendar. 129 CONG.

REC. S4726 (daily ed. April 15, 1983).

On April 9, 1984, the Scnate received the fiscal year 1985 budget resolution, H. Con.
Res. 280, 98th Cong,, 2d Sess. (1984), from the House of Representatives, and the pre-
siding officer referred it to the Budget Committee. 130 CONG. REC. S4150 (daily ed. Apr.
9, 1984). When the Senate Budget Committee failed to act on the resolution by April 15,
1990 (on which date the Senate was adjourned), the Senate discharged the resolution from
the Committee and placed it on the calendar. 1984 SEN. J. 216 (Apr. 18, 1984). (The Sen-
ate discharged H. Con. Res. 280 on April 18, 1984, the date provided for committces to
report bills. April 18 was also, coincidentally, the date on which the Senate Budget Com-
mittee reported a budget resolution, S. Con. Res. 106. 130 CONG. REC. $4722 (daily ed.

Apr. 24, 1984).)

On March 29, 1990, the Chairman of the Budget Committee, Senator Sasser, sub-
mitted a concurrent resolution on the budget, S. Con. Res. 110, 101st Cong,, 2d Sess., 136
CONG. REC, §3555-60 (daily ed. Mar, 29, 1990), and the presiding officer referred it to the
Budget Committee. /d. at $3555. When the Senate Budget Committec failed to act on the
resolution by April 1, 1990 (a Sunday), the Senate discharged the rosolution from the Com-
mittee *[p]ursuant to section 300 of the Congressional Budget Act of 1974,” and placed
it on the calendar. 136 CONG. REC. $3696 (daily ed. Apr. 2, 1990).

Also in 1990, on April 5, Senator Hollings submitted a concurrent resolution on the
budget, S. Con. Res. 119, 101st Cong., 2d Sess., 136 CONG, REC. $4287-91 (daily ed. Apr.
5, 1990), and the presiding officer referred it to the Budget Committee. Jd. at S4209,
$4287. As it was after April 1 and the Budget Commitiee had not yet reposted a budget
resolution, the Senate discharged the resolution from the Committee and placed it on the
calendar on the same day that Senator Hollings submitted it. Id. at S4287,

On April 16, 1990, the Chairman of the Budget Committee, Senator Sasser, sub-
mitted a concurrent resolution on the budget, S, Con. Res. 28, 1024 Cong,, 1st Sess., 137
CONG. REC. $4489-94 (daily ed. Mar. 29, 1990), and the presiding officer referred it to the
Budget Committec. Id. at S4456, S4489. As it was after April 1 and the Budget Com-
mittee had not yet reported a budget resolution, the Senate discharged the resolution from
the Committee and placed it on the calendar on the same day that Senator Sasser

submitted it. Jd. at S4489,

On March 10, 1992, the Senate received the fiscal year 1993 budget resolution, H.

Con. Res. 287, 102d Cong,, 2d Sess., 138 CONG. REC. H976-82 (daily cd. Mar. 4, 1992),
{continued...)
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April 15 Congress completes action on con-
current resolution on the
budget.'®

May 15 Annual appropriation bills'

" may be considered in the

House.'””

June 10 House Appropriations Committee

' ] reports last annual appro-
priation bill.'*

June 15 Congress completes action on rec-

onciliation legislation.'”

June 30 House completes action on annual
appropriation bills,

13(,, continued) E
from the House of Representatives, and the presiding officer referred it to the Budget
Committee, JId. at S3115 (daily ed. Mar, 10, 1992). On March 31, 1992, the Ranking
Republican Member of the Budget Commiltee, Senator Domenici, submitted a concurrent
resolution on the budget, S. Con. Res. 104, 102d Cong,, 2d Sess., 138 CONG, REC. S4517-21
(daily ed. Mar, 31, 1992), and the presiding officer refcrred it to the Budget Committee,
Id. at $4501, $4517. When the Scaate Budget Committee failed to act on a budget resolu-
tion by Aprit 1, 1990, the Senate discharged both H. Con. Ros. 287 and S. Con. Ros. 104
from the Committee *[p]ursuant to section 300 of the Congressional Budget Act of 1974,
—— e .-— a8 amended,” and placed them on the calendar. 138 CONG, REC, $4635 (daily ed. Apr.

1, 1992).
13 Section 301(a) sets forth this requirement. See infra p. 50.

The failure to complete the budget resolution by this deadline has no effect on points
of order under the Congressional Budget Act. 132 CONG. REC. S10,694 (Aug. 7, 1986).

For a table listing historical completion dates, see infra note 130.

1% Section 3(5) defines "appropriation Act® by reference to 1 US.C. § 105. See supra
p. 16. For the text of 1 US.C. § 105 (1988), scc supra note 36.

15 Section 303(b) provides this exception. See infra p. 113.
1% Section 307 scts forth this requirement. See infra p. 149,
177 Section 310(f)(1) used to set forth this requirement. See infra note 489.

For a table listing historical completion dates, sec infra note 491.
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October 1

Fiscal year begins.'?

1% Section 254(a) of Gramm-Rudman-Hollings (see infra p. 541) and title 31 of the
deadlines: .

Date:

5 days before the
President’s budget
SubmMISSION ...cvvcnrcsrcsnnensassns

The President's
budget submission .............

July 15

August 20 .......cinieinnennnnmneninn
10 days after end of

session
15 days after end of

Unaitcd.States.Code.create-the following, additional.

Actlon to be completed:

Notification regarding optional adjustment of maximum
deficit amount.

CBO sequestration preview report.

OMB sequestration preview report,
The President sunmits to Congress the mid-session budget

review.,
Notification regarding military personnel,
CBO sequestration update report.
OMB scquestration update report.

CBO final sequestration report.

OMB final sequestration report; Presidential order.
GAO compliance report.
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ANNUAL ADOPTION OF CONCURRENT
RESOLUTION ON THE BUDGET

SEC. 301." (a) CONTENT OF CONCURRENT RESOLU-
TION ON THE BUDGET. — On or before April 15" of each
year, the Congress shall complete action on a concurrent
resolution on the budget for the fiscal year beginning on

1% Section 301 is codified as amended at 2 U.S.C. § 632 (1988 & Supp. IV 1992),
Section 201(b) of Gramm-Rudman-Hollings revised section 301, See infra p. 413,

% The failure to complete the budget resolution by this deadline has no effect on
points of order under the Congressional Budget Act. See 132 CONG. REC. $10,694 (daily

ed. Aug. 7, 1986).

Historically, Congress has completed budget resolutions on the dates in the following
table. Until the enactment of Gramm-Rudman-Hollings, section 301 set forth a May 15
deadline for Consress to act. See supra note 116, Thus, Congress has met the deadline
only in the first two years of the budget process, fiscal years 1976 and 1977, and with the
most recent budget resolution, fiscal year 1994,

Adoption Dates of Budget Resolutions
Budget resolution adopted

May 14, 1975 (H. Con. Res. 218)
May 13, 1976 (S. Con. Res. 109)
May 17, 1977 (S. Con. Res. 19)

May 17, 1978 (S. Con. Res. 80)
May 24, 1979 (H. Con. Res. 107)

1981 ...cinrnnscsecnonserns June 12, 1980 (H. Con. Res. 307)

| L7 2O May 21, 1981 (H. Con. Res. 115)
L. < S June 23, 1982 (S. Con. Res. 92)
1984 .....vriiriiririiines June 23, 1983 (H. Con. Res, 91)
198S me—— October 1, 1984 (H. Con. Res. 280)
1986 .uuiiinsisisssasionasaiisions August 1, 1985 (S. Con. Res. 32)
1987 .ouvcverensrssessscnsssssnns May 15, 1986 (H. Con. Res. 337)
1988 ...cviminiremnarsassasmrinns Junc 25, 1987 (H. Con. Res. 93)
1989 ....ovnninmnnsnsnassnassinns June 6, 1988 (H. Con. Res. 268)
1990 .ovvnennenmiminrasiinn May 18, 1989 (H. Con. Rcs. 106)

) L!,*) N October 9, 1990 (H. Con. Res. 310)
P L 7 May 22, 1991 (H. Con. Res. 121)
1993 cirsrmsnesnsrssnssnns May 21, 1992 (H. Con. Res. 287)

1994 ....ovccritsnnensnsennens April 1, 1993 (H. Con. Res. 64)
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October 1 of such year.”! The concurrent resolution shall set
forth appropriate levels for the fiscal year beginning on
October 1 of such year, and planning levels for each of the two

Bl See, e.g, Concurrent Resolution Setting Forth the Congressional Budget for the
United States Government for the Fiscal Years 1994, 1995, 1996, 1997, and 1998, H. Con.
Res. 64, 103d Cong., 1st Sess., 139 CONG. REC. H1747 (daily ed. Mar. 31, 1993) (adopted);
Concurrent Resolution on the Budget — Fiscal Year 1993, H. Con. Res. 287, 102d Cong,,
2d Sess. 138 CoNa, REC. H3602 (daily ed. May 20, 1992) (adopted); Concurrent Resolu-
tion on the Budget — Fiscal Year 1992, H. Con. Res. 121, 102d Cong,, 1st Sess., 105 Stat.
2414 (1991); Concurrent Resolution on the Budget - - Fiscal Year 1991, H. Con. Res. 310,
101st Cong,, 2d Sess., 104 Stat, 5163 (1990); Concurrent Resolution on the Budget — Fiscal
Year 1990, H. Con, Res. 106, 101st Cong,, 1st Sess., 103 Stat. 2540 (1989); Concurrent Res-
olution on the Budget — Fiscal Year 1989, H. Con. Res. 268, 100th Cong., 2d Sess., 102
Stat. 4875 (1988); Concurrent Resolution on the Budget — Fiscal Year 1988, H. Con. Res.
93, 100th Cong,, 1st Sess., 101 Stat, 1986 (1987); Concurrent Resolution on the Budget —
Fiscal Year 1987, S. Con. Res. 120, 99th Cong., 2d Sess., 100 Stat. 4354 (1986); First Con-
current Resolution on the Budget — Fiscal Year 1986, S. Con. Res. 32, 99th Cong,, 1st
Sess., 99 Stat, 1941 (1985); First Concurrent Resolution on the Budget — Fiscal Year 1985,
H. Con, Res. 280, 98th Cong., 2d Sess., 98 Stat. 3484 (1984); First Concurrent Resolution
on the Budget — Fiscal Year 1984, H. Con. Rcs. 91, 98th Cong,, 1st Sess., 97 Stat. 1501
(1983); First Concurrent Resolution on the Budget — Fiscal Year 1983, S. Con. Res. 92,
97th Cong., 2d Sess., 96 Stat: 2647 (1982); Second Concurrent Resolution on the Budget,
1982, S. Con. Res. 50, 97th Cong,, 1st Sess., 95 Stat. 1778 (1981); First Concurrent Resolu-
tion on the Budget — Fiscal Year 1982, H. Con. Res. 115, 97th Cong,, 1st Sess., 95 Stat.
1743 (1981); Second Concurrent Resolution on the Budget — Fiscal Year 1981, H. Con.
Res. 448, 96th Cong., 2d Sess., 94 Stat. 3680 (1980); First Concurrent Resolution on the
Budget — Fiscal Year 1981, H. Con. Res. 307, 96th Cong., 2d Sess., 94 Stat. 3655 (1980);
Third Concurrent Resolution on the Budget, Fiscal Year 1980, S. Con, Res. 53, 96th Cong,,
1st Sess., 93 Stat. 1428 (1979); Second Concurrent Resolution on the Budget — Fiscal Year
1980, S. Con. Res. 36, 96th Cong,, 1st Sess., 125 CONG. REC. 30,796 (1979) (adopted); First
Concurrent Resolution on the Budget — Fiscal Year 1980, H. Con. Res. 107, 96th Cong,,
1st Sess., 93 Stat. 1413 (1979); Second Concurrent Resolution on the Budget — Fiscal Year
1979, H. Con. Res. 683, 95th Cong., 2d Scss., 92 Stat. 3878 (1978); First Concurrent Reso-
lution on the Budget, Fiscal Year 1979, S. Con. Res. 80, 95th Cong., 2d Sess., 92 Stat. 3870
(1978); Second Concurrent Resolution on the Budget — Fiscal Year 1978, H. Con. Res.
341, 95th Cong,, 1st Sess., 91 Stat. 1683 (1977); First Concurrent Resolution on the Budget:
Fiscal Year 1978, S. Con. Res. 19, 95th Cong., 1st Sess., 91 Stat. 1670 (1977); Third Con-
current Resolution on the Budget — Fiscal Year 1977, S. Con. Res, 10, 95th Cong,, 1st
Sess., 91 Stat. 1666 (1977); Second Concurrent Resolution on the Budget ~ Fiscal Year
1977, S. Con. Res. 139, 94th Cong., 2d Sess., 90 Stat. 3044 (1976); First Concurrent Resolu-
tion on the Budget — Fiscal Ycar 1977, S. Con. Res. 109, 94th Cong., 2d Sess., 90 Stat. 3029
(1976); Second Concurrent Resolution on the Budget — Fiscal Year 1976, H. Con. Res.
466, 94th Cong., 1st Sess., 89 Stat. 1209 (1975); First Concurrent Resolution cn the Budget
— Fiscal Year 1976, H. Con. Res. 218, 94th Cong., 1st Sess., 89 Stat. 1197 (1975).
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ensuing fiscal years,' for the following'® —

§ 301(a)(1) (1) totals of new budget authority,’” budget out-
lays,'® direct loan obligations, and primary loan guaran-

tee commitments;

§ 301(0)(2) (2) total Federal revenues and the amount, if any, by
which the aggregate level of Federal revenues should be
increased or decreased by bills and resolutions to be
reported by the appropriate committees;

e

132 At Jeast for fiscal years through 1998, section 606 provides that the *resolution shall
set forth appropriate levels for the fiscal year beginning on October 1 of the calendar year
in which it is reported and for each of the 4 succceding fiscal years for the matters
described in section 301(a).° See infra p. 333.

8 The Chair will not look to the effect of language contained in a concurrent
resolution on the budget reported by the Budget Committee, but will look to its form. 127
CONa. REC. §2754 (1981); Senate Precedent PRL19810326-001 (Mar. 26, 1981) (LEGIS,
Rules database). On March 26, 1981, during consideration of S. Con. Res. 9, the Third
Concurrent Resolution on the Budget for Fiscal Year 1981, Scnator Hatficld posed the
following parliamentary inquiry of the Chair (Senator Humphrey of New Hampshire):

Mr, HATFIELD.... First, before that, would the Chair also
commont or observe that the changing of those three words in no way changes
the results of the resolution?

The PRESIDING OFFICER. The Chair cannot look to the results
of the resolution, only to the language.

Mr. HATFIELD. Will the chair speak louder?

The PRESIDING OFFICER. The Chair could not look to the
results of the resolution only to the language. When the language conforms
to the Budget Act then no point of order lies as to the language.

Mr. HATFIELD. The Chair, in effect, then was commenting on form
rather than substance, is that correct?

The PRESIDING OFFICER. That is the function of the Chair.
127 CONG. REC. §2754 (daily ed. Mar. 26, 1981).
14 Section 3(2) defines “budget authority.” See supra pp. 11-13.

8 Section 3(1) defines *budget outlays.” See supra p. 11.
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(3) the surplus' or deficit'”’ in the budget;

(4) new budget authority,'® budget outlays,'® di-
rect loan obligations, and primary loan guarantee commit-
ments for each major functional category,'’ based on
allocations of the total levels set forth pursuant to para-

graph (1); L
(5) the public debt;'

1% Section 3(7) defines “surplus.® See supra p. 17.
1% Section 3(6) defines *deficit." See supra p. 16.
18 Section 3(2) defines *budget authority.® See supra pp. 11-13.

1® Section 3(1) defines "budget outlays.” See supra p. 11,

W Section 911(b) of title 42 of the United States Code provides for a separate major
functional category for Medicare. Note that the content of that functional category
changed in fiscal year 1993. See infra note 1651.

Section 802, as originally enacted, while not addressing the congressional budget, did
address the alteration of functional categories in the President’s budget. See infra note 939.
The substance of section 802 is codificd at section 1104(c) of title 31 of the United States

Code, which now states:

(c) When the President makes a basic change in the form of the
budget, the President shall submit with the budget information showing where
items in the budget for the prior fiscal year arc contained in the present
budget. However, the President may change the functional categories in the
budget only in consultation with the Committccs on Appropriations and on
the Budget of both Houses of Congress. Committees of the House of
Representatives and Senate shall receive prompt notification of all such

changes.

31 US.C. § 1104(c) (1988).

1 The public debt limit is set at 31 U.S.C. § 3101 (Supp. III 1991), amended by the
Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, § 13411, 107 Stat. 312
(1993). The Omnibus Budget Reconciliation Act of 1993 raised the limit to $4.9 trillion.

1d.

Rule XLIX of the Rules of the House of Representatives provides that the House

automatically passes a joint resolution increasing the statutory limit on the public debt
(continued...)
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Wi( continued)
whencever it adopts a budget resolution that includes an increase in the limit. Rule XLIX

provides:

RULE XLIX.
ESTABLISHMENT OF STATUTORY LIMIT
ON THE PUBLIC DEBT

1. Upon the adoption by Congress (under section 301 or 304 of the
Congressional Budget Act of 1974) of any concurrent resolution on the budget
setting forth as the appropriate level of the public debt for the period to which
such concurrent resolution relates an amount which is different from the
amount of the statutory limit on the public debt that would otherwise be.in
effect for such period, the enrolling clerk of the Houso of Representatives
shall prepare an engrossment of a joint resolution, in the form prescribed in
clause 2, increasing or decreasing the statutory limit on the public debt, The
vote by which the conference report on the concurrent resolution on the bud-
get was agreed to in the House (or by which the concurrent resolution itself
was adopted in the House, if there is no conference report) shall be decmed
to have bec a a vote in favor of such joint resolution upon final passage in the
House of Representatives. Upon the engrossment of such joint resolution it
shall be deemed to have passed the House of Representatives and been duly
certified and examined; the engrossed copy shall be signed by the Clerk and
transmitted to the Senate for further legislative action; and (upon final passage
by both Houses) the joint resolution shall be signed by the presiding officers
of both Houses and presented to the President for his signature (and other-
wise treated for all purposes) in the manner provided for bills and joint

resolutions generally,

2. The matter after the resolving clause in any joint resolution
described in clause 1 shall be as follows: “That subsection (b) of section 3101
of title 31, United States Code, is amended by striking out the dollar limita-
tion contained in such subsection and inserting in lieu thereof
‘s *.*, with the blank being filled in with a limitation equal to the
appropriate level of the public debt as set forth, pursvant to section 301(a)(5)
of the Congressional Budget Act of 1974, in the concurrent resolution on the
budget (whether such resolution was adopted under section 301, 304, or 310
of such Act). Only onc joint resolution shall be preparcd under clause 1 upon
the adoption of any concurrent resolution on the budget; and, if the concur-
rent resolution set forth a different appropriate level of the public debt (pur-
suant to such section 301(a)(5)) for each of two separate periods, the blank
referred to in the preceding sentence shall be filled in with both the limitation
which is to apply for the later of the two periods (specifying the date on which
that limitation is to take effect) and the limitation which is to apply for the

carlier of such periods.

3. The report of the Committee on the Budget of the House of Rep-
(continued...)
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(6)'* For purposes of Senate enforcement under
this title, outlays'®’ of the old-age, survivors, and disabil-
ity insurance program established under title II'“ of the
Social Security Act for the fiscal year of the resolution and

Wi continued)
resentatives accompanying any concurrent resolution on the budget under sce-

tion 301(d) of the Congressional Budget Act of 1974, as well as the joint
explanatory statement accompanying the conference report on any concurrent
resolution on the budget, shall contain a clear statement of the effect under
this rule that the adoption by both the House and the Senate of such
concurrent resolution in the form in which it is being reported (and the
adoption of the joint resolution thereupon prepared and enrolled under clause
1) would have upon the statutory limit on the public debt. It shall not be in
order in the House of Representatives at any time to consider or adopt any
concurrent resolution on the budget (or agree to any conference report
thercon) if at that time the report accompanying such concurreat resolution
(or the joint statement accompanying such conference report) does not comply
with the requirements of this clause.

4, Nothing in this rule shall be construed as limiting or otherwise
affecting the power of the House of Representatives or the Senate to consider
and pass a bill which (without regard to the procedures uader clause 1)
changes the statutory limit on the public debt most recently established under
this rule or otherwise; and the rights of Members and committees of the
House with respect to the introduction, consideration, and reporting of any
such bill shall be determined as though this rule had not been adopted.

5. As used in this rule, the term “statutory limit on the public debt®
means the maximum face amount of obligations issued under authority of
chapter 31 of title 31, United States Code and obligations guaranteed as to
principal and interest by the United States (except such guaranteed obligations
as may be held by the Secretary of the Treasury), determined under section
3101(b) of title 31 after the application of section 3101(a), title 31 which may

be outstanding at any onc time.
RULES OF THE HOUSE OF REPRESENTATIVES Rule XLIX (1993).

12 Section 13303(a) of the Budget Enforcement Act added this paragraph, See infra
p. 756.

W This paragraph implicitly defines the term *social sccurity outlays® as ®outlays of
the old-age, survivors, and disability insurance program established under title 11 of the
Social Security Act.’

14 Title II of the Social Sccurity Act is codified as amended at 42 U.S.C. §§ 401-433
(1988 & Supp. 111 1991).
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for each of the 4 succeeding fiscal years; and

(7)'® For purposes of Senate enforcement under
this title, revenues'® of the old-age, survivors, and dis-
ability insurance program established under title II'Y" of
the Social Security Act (and the related provisions of the
Internal Revenue Code of 1986) for the fiscal year of the
resolution and for each of the 4 succeeding fiscal years.

The concurrent resolution shall not include the outlays and rev-
enue totals of the old age, survivors, and disability insurance
program established under title II of the Social Security Act or
the related provisions of the Internal Revenue Code of 1986 in
the surplus'® or deficit'”’ totals required by this subsection
or in any other surplus or deficit totals required by this

title,'s°

(b) ADDITIONAL MATTERS IN CONCURRENT RESOLUTION.
— The concurrent resolution on the budget may —

(1) set forth, If required by subsection (f),”' the
calendar year in which, in the opinlon of the Congress, the

1 Section 13303(a) of the Budget Enforcement Act added this paragraph, See infra
p. 756.

14 This paragraph implicitly defines the term "social security revenues® as “revenues
of the old-age, survivors, and disability insurance program established under title I of the
Social Security Act (and the related provisions of the Internal Revenue Code of 1986).°

7 Title I of the Social Security Act is codificd as amended at 42 U.S.C. §§ 401-433
(1988 & Supp. 111 1991).

1% Section 3(7) defines *surplus.® See supra p. 17.
¥ Section 3(6) defines “deficit.” See supra p. 16.

19 Section 13301(b) of the Budget Enforcement Act added this last sentence, See infra
p. 745,

1 See infra pp. 77-81.
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goals for reducing unemployment set forth in section
4(b)™? of the Employment Act of 1946 should be achieved;

13 Section 4(b) of the Employment Act of 1946 provides (as amended):
(b) Interim numerical goals for initlal Economic Reports

The medium-term goals in the first three Economic Reports and, sub-
ject to the provisions of subsection (d) of this scction, in cach Economic
Report thercafter shall include (as part of the five-year goals in each
Economic Report) interim numerical goals for —

(1) reducing the rate of unemployment, as sct forth pursuant
to section 3(d) of this Act, to not more than 3 per centum among
individuals aged twenty and over and 4 per centum among individuals
aged sixteen and over within a period not extending beyond the fifth
ca'endar yecar after the first such Economic Report;

(2) reducing the rate of inflation, as set forth pursuant to
section 1022(e) of this title, to not more than 3 per centum within a
period not extending beyond the fifth calendar year after the first
such Economic Report: Provided, That policics and programs for
reducing the rate of inflation shall be designed so as not to impede
achicvement of the goals and timetables specified in clause (1) of this
subsection for the reduction of unemployment; and

(3) reducing the share of the Nation’s gross national product
accounted for by Federal outlays to 21 per centum or less by 1981,
and to 20 per centum or less by 1983 and thereafter, or the lowest
level consistent with national needs and priorities: Provided, That
policies and programs for achicving the goal specified in this clause
shall be designed so as not to impede achievement of the goals and
timetables specified in clause (1) of this subsection for the reduction

of unemployment.

For purposes of this subsection, the first Economic Report shall be the Report
issued in the first calendar year after October 27, 1978,

15 US.C. § 1022a(b) (1988).
Section 4(d) of the Employment Act of 1946 (to which section 4(b) refers) states:
(d) Review by President; report to Congress; modification of timetables.

In the sccond Economic Report after October 27, 1978, the President
shall review the numerical goals and timetables for the reduction of unemploy-

ment, inflation, and Federal outlays as a proportion of gross national product,
(continued...)
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(2) Include reconciliation directives described in
section 310;'

¢, .continued)
and the goal of balancing the Federal budget; report to the Congress on the
degree of progress being made, the programs and policies being used, and any
obstacles to achieving such goals and timctables; and, if necessary, propose
corrective economic measures toward achievement of such goals and time-
tables: Provided, That beginning with the second Report and in any subse-
quent Reports, if the President finds it necessary, the President may
recommend rodification of the timetable or timetables for the achievement
of the goals provided for in subsection (b) and the annual numerical goals to
make them consistent with the modified timetable or timetables, and the
Congress may take such action as it deems appropriate consistent with title 111
of the Full Employment and Balanced Growth Act of 1978 {15 U.S.C. § 3131

et seq.].
15 U.S.C. § 1022a(d) (1988).

Section 3(d) of the Employment Act of 1946 (to which section 4(b)(1) of that Act
refers) states :

(d) Rate of Unemployment.

For the purposes of the Full Employment and Balanced Growth Act
of 1978 [15 US.C. § 3101 et seq.), the percentage rate of unemployment [i]s
a percentage of the civilian labor force as set forth by the Burcau of Labor
Statistics in the Department of Labor as computed under the procedures in
effect as of the date of enactment of this Act.

15 US.C. § 1022(d) (1988). The cnactment date to which section 3(d) refers is October
27, 1978.

19 See infra pp 158-177. Section 310 sets forth the reconciliation process in the context
of Congress’s annual cycle of concurrent resolutions on the budget. See supra pp. 158-177.
For other budget process legislation dealing with reconciliation, see section 300, supra p.
47 (budget timetable, including that for reconciliation); section 301(b)(3), infra p. 59
(cmpowering budget resolutions to include a provision providing for delayed cnrollment
of legislation pending completion of reconciliation); section 305, infra pp. 120-142
(procedures for budget resolutions and reconciliation bills); scction 313, infra pp. 198-228
(the Byrd Rule prohibiting extrancous matter in reconciliation); section 604, infra pp. 325-
327 (providing an optional reconciliation process in the House of Representatives to make
up the net losses created by tax-cutting legislation); section 904(c) & (d), infra pp. 361-368
(supcrmajority requirements for points of order and appeals, including thosc for
reconciliation); Gramm-Rudman-Hollings section 258C, infra pp. 658-662 (providing a
special Gramm-Rudman-Hollings reconciliation process to achieve savings in lieu of an

impending sequester); section S of Executive Order 12857, infra pp. 826-827 (reconciliation
(continued...)
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(3) require a procedure'™ under which all or cer-

§ 301()(2)
tain bills or resolutions providing new budget authority'*

19¢(...continued)
recommendations in special direct spending message); and section 16005 of H.R. 2264,
103d Cong., 18t Sess., 139 CONG. REC. H3029, H3199-201 (daily ed. May 27, 1993) (as
passed by the House of Representatives) as applied to the House by H. Res, 235, 1034
Cong,, 18t Sess., 139 CONG. REC. H6122 (daily ed. Aug. 3, 1993)), infra pp. 844-848
(reconciliation procedures in response to special direct spending message).

Budget resolutions for fiscal years 1981, 1982, 1983, 1984, 1986, 1987, 1988, 1990,
1991, and 1994 have included reconciliation instructions. See Concurrcnt Resolution
Sctting Forth the Congressional Budget for the United States Government for the Fiscal
Years 1994, 1995, 1996, 1997, and 1998, H. Con. Res. 64, 103d Cong,, 1st Sess. § 7, 139
CoNg. REC, H1747, H1750-51 (daily ed. Mar, 31, 1993) (adopted); Concurrent Resolution
on the Budget — Fiscal Year 1991, H. Con. Res. 310, 101st Cong., 2d Sess. § 4, 104 Stat.
5163, 5176-80 (1990); Concurrent Resolution on the Budget — Fiscal Year 1990, H. Con.
Res. 106, 101st Cong., 1st Sess, § 5, 103 Stat. 2540, 2549-52 (1989); Concurrent Resolution
on the Budget — Fiscal Year 1988, H. Con, Res. 93, 100th Cong,, 1st Sess. § 4, 101 Stat,
1986, 1995-99 (1987); Concurrent Resolution on the Budget — Fiscal Year 1987, S. Con.
Res. 120, 99th Cong,, 2d Scss. § 2, 100 Stat. 4354, 4362-66 (1986); First Concurrent
Resolution on the Budget — Fiscal Year 1986, S. Con. Res. 32, 99th Cong., 1st Sess. § 2,
99 Stat. 1941 (1985); First Concurrent Resolution on the Budget — Fiscal Year 1984, H,
Con. Res. 91, 98th Cong., 1st Sess. § 3, 97 Stat. 1501 (1983); First Concurrent Resolution
on the Budget — Fiscal Year 1983, S. Con. Res. 92, 97th Cong,, 2d Sess. § 2, 96 Stat. 2647,
2656-59 (1982); First Concurrent Resolution on the Budget — Fiscal Year 1982, H, Con,
Res, 115, 97th Cong,, 1st Sess. §§ 301-304, 95 Stat. 1743, 1751-58 (1981); First Concurrent
Resolution on the Budget — Fiscal Year 1981, H. Con. Res. 307, 96th Cong., 2d Sess. § 3,

94 Stat. 3655, 3657-59 (1980). -

13 For example:

SEC. 7. No bill or resolution providing new budget authority for fiscal
year 1983 or providing new spending authority described in section
401(c)(2)(C) of the Congressional Budget Act of 1974 in excess of the allo-
cation to or report by a commiltee or subcommittee pursuant to section 302
of the Budget Act shall be enrolled until Congress has completed action on
the Second Budget Resolution for that year as required to be reported under

section 310(a) of the Budget Act.
S. Con. Res. 92, 97th Cong,, 2d Sess. § 7, 96 Stat. 2647, 2660 (1982).

Budget resolutions for 1981, 1982, 1983, and 1984 contained delayed enrollment
provisions, The first 1983 budget resolution exempted legislation dealing with certain trust
funds from its delayed enrollment provision.

155 Section 3(2) defines “budget authority.” See supra pp. 11-13.
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or new entitlement authority' for such fiscal year shall
not be enrolled until the Congress has completed action on
any reconciliation bill or reconciliation resolution'™’ or
both required by such concurrent resolution to be reported
in accordance with section 310(b);"*

(4) set forth such other matters, and require such
other procedures, relating to the budget, as may be appro-
priate to carry out the purposes of this Act;'”

13 Section 3(9) (see supra p~. 18) defines “entitlement authority” to mean that authority
described in section 401(c)(2)(C) (see infra p. 252). For a discussion of language that
ensurcs that authority will not constitute entitlement authority, see infra note 652.

197 Section 310(b) defines *reconciliation resolution.” See infra pp. 163-166.

1% See infra pp. 163-166. Sections 310(b) and 301(b)(3) empower reconciliation
provisions in a budget resolution to direct the development of a reconciliation resolution.
Such a reconciliation resolution could direct the Clerk of the House or the Secretary of the
Senate to revise certain bille.on which enrollment has been delayed pursuant to section
301(b)(3). Congress has not included this reconciliation resolution procedure in any budget

resolution,

®  Some refer to this paragraph as the "clastic clause.” Section 2 sets forth the
purposes of this Act as:

(1) to assure effective congressional control over the budgetary
process;

(2) to provide for congressional determination each year of the
appropriate level of Federal revenues and expenditures;

(3) to provide a system of impoundment control;
(4) to cstablish national budget priorities; and

(5) to provide for the furnishing of information by the executive
branch in a manner that will assist the Congress in discharging its duties.

See supra p. 10.
Process Changes in Budget Resolutlons

The Constitution preserves to each House of Congress the power to change the rules

governing its procedure. Article I, which sets forth the powers of the legislative branch,
(continued...)
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1%(...continued)

provides that °[e]ach House may determine the Rules of its Proceedings....* U.S.
CONST. ast:-1, 8§ 5, cl. 2. Pursuant (o this power, Congress may by concurrent resolution
supersede rule-making statutes, such as the Congressional Budget Act of 1974, insofar as
they establish congressional procedures, Section 904(a), see infra pp. 357-358, restates this
constitutional power of Congress (and each of its Houses) to change the Budget Act’s
provisions., Section 301(b)(4) provides an affirmative statement of ihe same reservation of
powers.

The legislative history of section 301(b)(4) makes clear that the drafters of the
Budget Act intended that the section would grant later Congresses hroad authority to
revise the budget rules in budget resolutions. As passed by the House of Representatives,
the Act provided a general grant of authority to include miscellancous budgetary matters:

(b) MATTERS REQUIRED TO BE SET FORTH IN CONCURRENT RESO-
LUTION. The concurrent resolution referred to in subsection (c) shall set
forth, for the fiscal year concerned

(5) such other matters relating to the budget as may be
appropriate o carry out the purposes of this Act.

H.R. 7130, 93d Cong,, 2d Sess. § 121(b) (1974) (as passed by the House). As passed by
the House, the Act had no explicit statement of its purposes.

As amended in the Senate, the Act provided two general provisions:

SEC. 301. (a) ACTION TO BE COMPLETED BY JUNE 1. — On or before
June 1 of each year, the Congress shall complete action on the first concurrent
resolution on the budget . . .. The concurrent resolution shall set forth —

(7) OTHER MATTERS. — Such other matters relating to the
budget as may be appropriate to carry out the purposes of this Act.

(b) ADDITIONAL MATTER IN CONCURRENT RESOLUTION, —The first
concurrent resolution on the budget may also include provisions relating to
one of the following procedures:

(4) any other procedure which is considered appropriate to
carry out the purposes of this Act.

H.R. 7130, 93d Cong,, 2d Sess. § 301 (1974) (as amended by the Senate). The other
(continued...)
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1%(...continued)
procedures explicitly listed included a procedure to make all spending contingent on the
passage of a wrap-up funding bill, a procedure providing for delayed carollment of
spending bills until after Congress completed reconciliation, and a procedurc for including
all appropriations measures in one omnibus bill. See id.

The most authoritative legislative history for the Act, the joint statement of managers
in the conference report accompanying the Act, includes a detailed discussion of section
301(b)(4), plainly indicating the drafters’s intent that future Congresses have broad
authority to make temporary changes in the process governing spending legislation during
the period covered by the budget resolution:

SECTION 301 (a) and (b). ADOPTION AND CONTENT OF FIRST
CONCURRENT RESOLUTION

The House bill provided for adoption of the first concurrent
resolution . ... The budget resolution also could contain other matters
relating to the budget. The Senate amendment provided for adoption of the
first resolution . ... The Senate amendment also provided that the budget
resolution would contain . , . and other matters deemed appropriate for the
congressional budget, The Senate amendment further provided that the
budget resolution could mandate additional procedures relating to the
consideration of spending measures.

The conference substitute provides for adoption of the first concur-
rent resolution . ... This resolution shall set forth: . . . and other matters
deemed appropriate to the congressional budget. . . .

The managers conceive of the first budget resolution as a major
annual opportunity for considering budget policies and priorities. The budget
process must combine an optimum amount of information in committee
reports and other sources with attention to the key aggregates and priorities
in the budget resolution. . .\,

The managers recognize that as it acquires experience with its new
budget process, Congress may desire to establish additional procedures to
facilitate the coordination of its separate budget and appropriation decisions.
Scction 301(b) authorizes Congress to require in the first budget resolution
that appropriation and entitlement legislation not be enrolled until the
reconciliation stage of the budget process is completed. Congress may devise
any other procedure relating to the budget process and prescribe its
implementation for the ensuing fiscal year. It is intended that the authority
to prescribe ®any other procedure which is considered appropriate to carry
out the purposes of this Act” applies only to the specific procedures for the

enactment of budget authority and spending authority legislation for the
(continued...)
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1%(...continued)
coming fiscal year and not to the jurisdiction of committees, the authorization

of budget authority, or to pcrmanent changes in congressional procedure. The
Budget Committees are directed to report to Congress on the implementation
of such procedures no later than the end of the 95th Congress.

S. CONF. REP. NO. 924, 93d Cong,, 2d Sess. 57-58 (1974), reprinted in 1974 US.C.CA.N.
3591, 3599-600.

Budget resolutions have included numerous provisions making changes in the budget
process. Those provisions have included:

Maximum Deficit Amount: Onc budget resolution included an explicit exception for
appropriations measures to the maximum deficit amount point of order under sections
311(a) and 605 of the Congressional Budget Act. See Concurrent Resolution on the
Budget — Fiscal Year 1993, H. Con. Res. 287, 102d Cong,, 2d Scss. § 10 (1992) (adopted).

Social Security *Fire Wall®: Onc budget resolution included a provision extending
the reach of a 60-vote point of order against budget resolutions that would worsen the
Social Security Trust Fund balances. This section implicitly amended section 301(i) of the
Congressional Budget Act. See Concurrent Resolution on the Budget — Fiscal Year 1993,
H. Con. Res. 287, 102d Cong., 2d Sess. § 12(b) (1992) (adopted). See also the related
provisions of Id. § 12(a); Concurrent Resolution on the Budget — Fiscal Year 1992, H. Con,
Res. 121, 102d Cong., 1st Sess. § 8, 105 Stat. 2414 (1991) (adopted) (requiring use of
baseline levels for Social Security for purposes of sections 302 and 311 of the Congressional

Budget Act).

Reserve Funds. Several budget resolutions have included what are called ®reserve
funds® that allow deficit-neutral legislation on specified subjects to proceed in excess of
aggregates and committee allocations. These provisions implicitly waive sections 302(f),
311(a), and 602(c) of the Congressional Budget Act for the purposes of considering specific
initiative arcas. While section 301(b)(7) of the Budget Act codified this practice in 1990,
earlier budget resolutions since 1983 had included this type of language. See Concurrent
Resolution on the Budget — Fiscal Year 1993, H. Con. Res, 287, 102d Cong,, 2d Sess. § 9
(1992) (adopted) (initiatives to improve the health and nutrition of children and to provide
for services to protect children and strengthen families; economic growth initiatives
(including for unemployment compensation or other, related programs); continuing
improvements in ongoing health care programs and phasing-in of health insurance coverage
for all Americans; initiatives to improve educational opportunities for individuals at the
early childhood, elementary, secondary, or higher education levels, or to invest in America’s
children); Concurrent Resolution on the Budget — Fiscal Year 1992, H. Con. Res. 121,
102d Cong,, 1st Sess. § 9, 105 Stat. 2414 (daily ed. May 21, 1991) (adopted) (initiatives to
improve the health and nutrition of children and to provide for services to protect children
and strengthen families, economic recovery initiatives, continuing improvements in ongoing
health care programs and phasing-in of health insurance coverage for all Americans, to
expand access to carly childhood development services for low-income pre-schoolers, and

to fund surface transportation); Concurrent Resolution on the Budget — Fiscal Year 1991,
(continued...)
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H. Con. Res. 310, 101st Cong., 2d Scss. § 6, 104 Stat. 5163 (1990) (children, including

funding through tax credits); Concurrent Resolution on the Budget — Fiscal Year 1990, H.
Con. Res. 106, 101st Cong,, 1st Sess. §§ 7 & 8, 103 Stat. 2540 (1989) (children, including
funding through tax credits; and mcdicaid); Concurrent Resolution on the Budget — Fiscal
Year 1989, H. Con. Res. 268, 100th Cong., 2d Scss. §§ 5 & 6, 102 Stat. 4875 (1988) (the
welfare reform initiative, the medicare catastrophic health insurance initiative, and the anti-
drug initiative); Concurrent Resolution on the Budget — Fiscal Year 1988, H. Con, Res. 93,
100th Cong,, 1st Sess. § 9, 101 Stat. 1986 (1987) (the welfare reform initiative and the medi-
care catastrophic health insurance initiative); Concurrent Resolution on the Budget — Fiscal
Year 1987, S. Con. Res. 120, 99th Cong., 2d Scss. §§ 3 & 4, 100 Stat. 4354 (1986) (unmet
critical nceds requested by the President and a general revenue sharing extension); First
Concurrent Resolution on the Budget — Fiscal Year 1984, H. Con. Res. 91, 98th Cong,, 1st
Sess, § 2, 97 Stat. 1501 (1983) (loan foreclosure relief to farmers; direct loans for farm
ownership, operating, or economic emergency programs; and for other purposes); see also
the related provisions of Concurrent Resolution on the Budget — Fiscal Year 1988, H. Con.
Res. 93, 100th Cong,, 1st Sess. § 5, 101 Stat. 1986 (1987) (funding for defense).

Asset Sales: Budget resolutions have prohibited the counting of the proceeds from
asset sales and loan prepayments. These provisions altered the functioning of points of
order under sections 302, 310, 311, 601(b), 602, 604, and 605 of the Congressional Budget
Act. See Concurrent Resolution on the Budget — Fiscal Year 1993, H. Con. Res. 287, 102d
Cong., 2d Sess. § 8 (1992) (adopted); Concurrent Resolution on the Budget — Fiscal Year
1992, H. Con. Res. 121, 102d Cong,, 1st Sess. § 7, 105 Stat, 2414 (1991) (adopted);
Concurrent Resolution on the Budget — Fiscal Year 1991, H. Con. Res. 310, 101st Cong,,
2d Sess. § 5, 104 Stal. 5163 (1990); Concurrent Resolution on the Budget — Fiscal Year
1990, H. Con. Res. 106, 101st Cong,, 1st Sess. § 6, 103 Stat. 2540 (1989); Concurrent
Resolution on the Budget — Fiscal Year 1989, H. Con. Res. 268, 100th Cong., 2d Sess. §
4, 102 Stat. 4875 (1988); Concurrent Resolution on the Budget — Fiscal Year 1988, H. Con.
Res. 93, 100th Cong,, 1st Sess. §§ 7 & 8, 101 Stat. 1986 (1987).

House Exception to Aggregate Point of Order: One recent budget resolution also
clarified the application of the cxccption that applies in the House to the point of order
under section 311 of the Congressional Budget Act (2 U.S.C. § 642(b) (1988)) implicitly
amending that section. See Concurrent Resolution on the Budget — Fiscal Year 1993, H.

Con. Res. 287, 102d Cong,, 2d Scss. § 11 (1992) (adopted).

Automatic Second Budget Resolution: When the Congressional Budget Act still
provided for first and second resolutions on the bu‘iiget, budget resolutions have provided
that the first resolution be considered to be the second resolution if the Congress had not
adopted the second one by a date certain. Those provisions also provided an exception in
the House to the aggregate point of order under section 311 of the Congressional Budget
Act. See First Concurrent Resolution on the Budget — Fiscal Year 1986, S. Con. Res. 32,
99th Cong., 1st Sess. § 3, 99 Stal. 1941 (1985); First Concurrent Resolution on the Budget
— Fiscal Year 1985, H. Con. Res. 280, 98th Cong., 2d Sess. § 4, 98 Stat. 3484 (1984); First
Concurrent Resolution on the Budget — Fiscal Year 1984, H. Con. Res. 91, 98th Cong,, 1st

Sess. § 5, 97 Stat. 1501 (1983).
(continued...)
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Point of Order Where Commitiees Fail To Suballocate: One resolution created a new
point of order in the Housc against the consideration of legislation before the committee
of jurisdiction had completed its suballocation of spending. See First Concurreut
Resolution on the Budget — Fiscal Year 1985, H. Con. Res. 280, 98th Cong., 2d Sess. § 5,

98 Stat. 3484 (1984).

Revised Aggrepates and Allocations in the House: One budget resolution has
empowercd the Chairman of the House Budget Committec to revise aggregates and
allocations under the budget resolution, affecting the enforcement of sections 302, 311, and
602 of the Congressional Budget Act. See Concurrent Resolution on the Budget — Fiscal
Year 1992, H. Con. Res. 121, 102d Cong,, 1st Sess. § 12, 105 Stat. 2414 (1991) (adopted).
See also Concurrent Resolution on the Budget — Fiscal Year 1988, H. Con. Res. 93, 100th
Cong,, 1st Sess. § 13, 101 Stat. 1986 (1987) (cmpowering the House Budget Committee
Chairman to file original allocations at a later datc); Concurrent Resolution on the Budget
— Fiscal Year 1987, S. Con. Res. 120, 99th Cong., 2d Sess. § 13, 100 Stat. 4354 (1986)

(same).

In summary, under the Constitution, each House of Congress has the power to alter
its procedure, including rule-making statutes such as the Congressional Budget Acl.
Section 904(a) of that Act explicitly restates this power, while sectton 301(b)(4) of the Act
makes an affirmative statement of the principle, providing for inclusion in budget
resolutions of *such other matters, and . . . such other procedurcs, relating to the budget,
as may be appropriate to carry out the purposes of this Act.” The lcgislative history of the
law makes clear that the drafters of the Act intended that the section would grant later
Congresses broad authority to revise the budget process. In practice, Congress has
included a variety of budget process provisions in budget resolutions, and many of these
have (explicitly and implicitly) altered the application of points of order under the

Congressional Budget Act.

Sense of the Congress Provislons

In addition, the concurrent resolution on the budget, like any concurrent resolution,
may include “sense of the Congress® and “sense of the Senate® provisions. These provi-
sions state the opinion of the Congress or the Senate and have no binding effect. They
must be within the jurisdiction of the Budget Committee in order for the Committee to
report the language. Thus, the budget resolution may include any ®sense of the Congress®
or *sense of the Senate® provision dealing with budgetary policy. -

Many “sense of the Congress® and “"sense of the Senate” provisions have been
included in budget resolutions, including provisions on:

| tax reform;

| tax law enforcement;

(continued...)
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(5)'® include a heading entitled “Debt Increase as
Measure of Deficit®' in which the concurrent resolution
shall set forth the amounts by which the debt subject to
limit (in section 3101 of title 31 of the United States
Code'®®) has increased or would increase in each of the

§ 201()(8)

1%(...continued)
| monctary policy;

Federal employment policy;

Congressional Budget Office scorekecping;

farm-loss deductions;

limitations on benefits to aliens;

military retirement programs;

limiting the level of credit activities through the appropriations process;
coverage of off-budget and credit activities in budget resolutions;
Federal Financing Bank activities;

international monctary conference;

the Grace Commission;

the National Commission on Social Security Reform;

carly action by Senate committees to meet reconciliation instructions; and

] inflationary effects of Federal regulations,

19 Section 13203 of the Budget Enforcement Act ad:ded this paragraph., See infra p.
717. The statement of managers accompanying the conference report on (he Budget
Enforcement Act explains the change bricfly: *Following the Senate bill, the conference
agreement allows for display of the increase in the debt as a measure of the deficit . . . .°
H.R. COoNF. REP. No. 101-964;-101st Cong,, 2d Sess. 1170 (1990), reprinted in 1990

US.C.CA.N. 2374, 2875.
1 Section 3(6) defines “deficit.® See supra p. 16.

12 The public debt limit is set at 31 U.S.C. § 3101 (Supp. III 1991), amended by the
Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, § 13411, 107 Stat. 312

(1993).
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relevant fiscal years;

(6)'® include a heading entitled "Display of Federal

§ 301)(6)
Retirement Trust Fund Balances” in which the concurrent
resolution shall set forth the balances of the Federal

g retirement trust funds;

$ 010)(7) (7)'® set forth pay-as-you-go procedures for the
Senate whereby —

§ 301B) AT (A) budget authority'™® and outlays'® may

be allocated to a committee for legislation that
increases funding for entitlement and mandatory
spending programs within its jurisdiction if that
committee or the committee of conference on such
legislation reports such legislation, if, to the extent
that the costs of such legislation are not included in
the concurrent resolution on the budget, the enact-
ment of such legislation will not increase the defi-
cit'” (by virtue of either deficit reduction in the bill
or previously passed deficit reduction) in the resolu-
tion for the first fiscal year covered by the concur-

IS Section 13203 of the Budget Enforcement Act added this paragraph. See infra p.
717. The statement of managers accompanying the conference report on the Budget
Enforcement Act explains the change briefly: *Following the Senate bill, the conference
agreement allows for . . . display of Federal retirement trust fund balances...." H.R.
CONF. REP. No. 101-964, 101st Cong,, 2d Sess. 1170 (1990), reprinted in 1990 U.S.C.C.A.N.

2374, 2875,

14 Section 13204 of the Budget Enforcement Act added this paragraph. See infra p.
718. The statement of managers accompanying the conference report on the Budget
Enforcement Act explains the change briefly: “Following the Senate bill, the conference
agreement allows for . . . the creation in budget resolutions of pay-as-you-go provisions
similar to reserve funds established in budget resolutions since 1987.° H.R. CONF. REP.
No. 101-964, 101st Cong., 2d Sess. 1170 (1990), reprinted in 1990 U.S.C.C.A.N. 2374, 2875.

18 Section 3(2) defines *budget authority.” See supra pp. 11-13.
1% Section 3(1) defines *budget outlays.” See supra p. 11

17 Section 3(6) defines "deficit.” See supra p. 16,
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rent resolution on the budget, and will not increase
the total deficit for the period of flscal years covered
by the concurrent resolution on the budget;

" §3010)(7)(8) (B) upon the reporting of legislation pursuant
to subparagraph (A), and again upon the submission
of a conference report on such legislation (if a
conference report is submitted), the chairman of the
Committee on the Budget of the Senate may file with
the Senate appropriately revised allocations under
section 302(a) and revised functional levels and

aggregates to carry out this paragraph;

(C) such revised allocations, functional levels,

§ 301()(7)(C)
and aggregates shall be considered for the purposes
of this Act as allocations, functional levels, and
aggregates contained in the concurrent resolution on
the budget; and

§ 301()(7)(C) (D) the appropriate committee shall report

appropriately revised allocations pursuant to section
302(b) to carry out this paragraph;'® and

' For the text of reserve funds created pursuant to this paragraph, sec Concurrent
Resolution Seiting Forth the Congressional Budget for the United States Government for
the Fiscal Years 1994, 1995, 1996, 1997, and 1998, H. Con. Res. 64, 103d Cong., 1st Scss.
§ 9, 139 CoNa. REC. H1747, H1751-53 (daily ed. Mar. 31, 1993) (adopted) (initiatives to
improve the health and nutrition of children and to provide for services to support and
protect children, and to improve the well-being of families; economic growth initiatives;
continuing improvements in ongoing health carc programs and comprehensive health care
reform; initiatives to improve educational opportunities for individuals at the early
childhood, elementary, secondary, or higher education levels, or to invest in the health or
education of America's children; initiatives 1o preserve and rebuild the United States
maritime industry; initiatives to reform the financing of fedcral elections; trade-related
legislation); Concurrent Resolution on the Budget — Fiscal Year 1993, H. Con. Res. 287,
102d Cong, 2d Sess. § 9, 138 CONG. REC. H3602, H3608 (daily ed. May 20, 1992)
(adopted) (initiatives to improve the health and nutrition of children and to provide for
services to protect children and strengthen families; economic growth initiatives (including
for unemployment compensation or other, related programs); conlinuing improvements in
ongoing hcalth care programs and phasing-in of health insurance coverage for all

Americans; initiatives to improve educational opportunitics for individuals at the early
(continucd...)
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(8)'? set forth procedures to effectuate pay-as-you-
go in the House of Representatives.

(c) CONSIDERATION OF PROCEDURES OR MATTERS
WHICH HAVE THE EFFECT OF CHANGING ANY RULE OF THE
HOUSE OF REPRESENTATIVES. — If the Committee on the

14(_..continued)
childhood, clementary, sccondary, or higher cducation levels, or to invest in America's

children); Concurrent Resolution on the Budget — Fiscal Year 1992, H. Con. Res. 121,
102d Cong,, 1st Sess. § 9, 105 Stal, 2414, 2430-32 (1991) (adopted) (initiatives to improve
the bealth and nutrition of children and to provide for services to protect children and
strengthen families, economic recovery iniliatives, continuing improvements in ongoing
health care programs and phasing-in of health insurance coverage for all Americans, to
expand access to early childhood development services for low-income pre-schoolers, and
to fund surface transportation). For similar reserve fund language before enactment of this
section, see Concurrent Resolution on the Budget — Fiscal Year 1991, H. Con. Res. 310,
101st Cong., 2d Sess, § 6, 104 Stat. 5163 (1990) (children, including funding through tax
credits); Concurrent Resolution on the Budget — Fiscal Year 1990, H. Con. Res. 106, 101st
Cong,, 1st Sess. §§ 7 & 8, 103 Stat. 2540 (1989) (children, including funding through tax
credits; and medicaid); Concurrent Resolution on the Budget — Fiscal Year 1989, H. Con.
Res. 268, 100th Cong,, 2d Sess. §§ 5 & 6, 102 Stat, 4875 (1988) (the welfare reform
initiative, the medicare catastrophic health insurance initialive, and the anti-drug initiative);
Concurrent Resolution on the Budget — Fiscal Year 1988, H, Con, Res. 93, 100th Cong,,
1st Sess. § 9, 101 Stat. 1986 (1987) (the welfare reform initiative and the medicare
catastrophic health insurance initiative); Concurrent Resolution on the Budget — Fiscal
Year 1987, S. Con. Res. 120, 99th Cong,, 2d Sess. §§ 3 & 4, 100 Stat. 4354 (1986) (unmet
critical needs requested by the President and a general revenue sharing extension); First
Concurrent Resolution on the Budget — Fiscal Year 1984, H. Con, Res. 91, 98th Cong,, 1st
Sess. § 2, 97 Stat. 1501 (1983) (loan foreclosure relief to farmers; direct loans for farm
ownership, operating, or cconomic emergency programs; and for other purposes). See also
the related provisions of Concurrent Resolution on the Budget — Fiscal Year 1988, H. Con.
Res. 93, 100th Cong,, 1st Sess. § 5, 101 Stat. 1986 (1987) (funding for defense),

For instances on which the Chairman of the Budget Comunittee has invoked reserve
funds created pursuant to this paragraph, see 137 CONG. REC, $18,663 (daily ed. Nov, 27,
1991) (statement of Sen. Sasser on transportation bill); id. at $7511-12 (daily ed. June 11,
1991) (same); 138 CoNG. REC. S2951 (Mar. 10, 1992) (statement of Sen. Sasser on S,
2325); Id. at S4055 (Mar, 20, 1992) (statement of Sen. Sasscr on the conference report on
the Economic Growth and Tax Relief bill, H.R. 4210); id. at S10,742-44 (daily ed. July 29,
1992) (statcment of Sen. Sasser on the Comprehensive National Encrgy Policy Act, H.R.
T76); id. at $11,222 (daily ed. Aug. 3, 1992) (same); id. at $12,247-49 (daily ed. Aug. 11,
1992) (statement of Sen. Sasser on the Revenue Act of 1992, H.R. 11); /d. at $12,781-83
(daily ed. Sept. 8, 1992) (same, as modified).

. '® Section 13204 of the Budget Enforcement Act added this paragraph. See infra p.
718.
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Budget of the House of Representatives reports any concurrent
resolution on the budget which includes any procedure or
matter which has the effect of changing any rule of the House
of Representatives, such concurrent resolution shall then be
referred to the Committee on Rules with instructions to report
it within five calendar days (not counting any day on which the
House is not in session). The Committee on Rules shall have
Jurisdiction to report any concurrent resolution referred to it
under this paragraph with an amendment or amendments
changing or striking out any such procedure or matter.

(d) VIEWS AND ESTIMATES OF OTHER COMMITTEES, —
Within 6 weeks after the President submits a budget under
section 1105(a) of title 31, United States Code,'™ each com-
mittee of the House of Representatives having legislative
Jjurisdiction shall submit to the Committee on the Budget of the
House and each committee of the Senate having legislative
Jjurisdiction shall submit to the Committee on the Budget of the
Senate its views and estimates (as determined by the committee
making such submission) with respect to all matters set forth
in subsections (a)'™ and (b)'” which relate to matters with-
in the jurisdiction or functions of such committee. The Joint
Economic Committee shall submit to the Committees on the
Budget of both Houses its recommendations as to the fiscal
policy appropriate to the goals of the Employment Act of

™ Section 13112(a)(5) of the Budget Enforcement Act (see infra p. 708) changed this
deadline from °On or before February 25 of cach year® to *Within 6 wecks after the
President submits a budget under section 1105(a) of title 31, United States Code,” as
section 13112(c)(1) of the Budget Enforcement Act (see infra p. 710) changed the deadline
for the President’s budget submission in section 1105(a) of title 31 of the United States
Code from *[o]n or before the first Monday after January 3 of cach year® to *[o]a or after
the first Monday in January but not later (han the first Monday in February of cach year.”

M See supra pp. 50-56.
1% See supra pp. 56-60.
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1946.'™ Any other committee of the House of Representatives

7 1n this connection, section 1021 of title 15 of the United States Code sets forth -
several Congressional statements of purposes: ~ — ———-

§ 1021, Congressional declarations

(w) Generally.

The Congress hercby declares that it is the continuing policy and
responsibility of the Federal Government to use all practicable means, consis-
tent with its needs and obligations and other essential national policics,and
with the assistance and cooperation of both small and larger businesses,
agriculture, labor, and State and local governments, to coordinate and utilize
all its plans, functions, and resources for the purpose of creating and
maintaining, in a manner calculated to foster-and-promotc free competitive
enterprise and the general welfare, conditions which promote useful
employment opportunitics, including self-employment, for those able, willing,
and sceking to work, and promote full employment and production, increased
real income, balanced growth, a balanced Federal budget, adequate produc-
tivity growth, proper attention to national prioritics, achicvement of an
improved trade balance through increased exports and improvement in the
international competitiveness of agriculture, business, and industry, and
reasonable price stability as provided in section 1022(b) of this title.

(b) Full opportunitles for employment.

The Congress further declares and establishcs as a national goal the
fulfillment of the right to full opportunities for useful paid employment at fair
rates of compensation of all individuals able, willing, and secking to work.

(c) Inflation.

The Congress further declares that inflation is a major national
problem requiring improved government policies relating to food, energy,
improved and coordinated fiscal and monetary management, the reform of
outmoded rules and regulations of the Federal Government, the correction of
structural defects in the economy that prevent or seriously impede competition
in private markets, and other measures to reduce the rate of inflation.

(d) Coordlnation of Federal policles and programs.

The Congress further declares that it is the purpose of the Full
Employment and Balanced Growth Act of 1978 [15 U.S.C. § 3101 et seq.} to
improve the coordination and integration of the policies and programs of the
Federal Government toward achievement of the objectives of such Act
through better management, increased efficiency, and attention to long-range

as well as short-range problems and to balancing the Federal budget.
(continued...)



§301 72 Congressional Budget Act

11(...continucd)
(¢) Federal coatrols.

The Congress further declares that, although it is the purpose under
the Full Employment and Balanced Growth Act of 1978 [15 U.S.C. § 3101 ct
scq.] to scck diligently and to encourage the voluntary cooperation of the
private sector in helping to achieve the objectives of such Act, no provisions
of such Act or this Act shall be used, with respect to any portion of the
private sector of the economy, to provide for Federal Government control of
production, employment, allocation of resources, or wages and prices, except
to the cxtent authorized under other Federal laws,

() Expansion of private employment.

The Congress further declares that it is the purpose of the Full
Employment and Balanced Growth Act of 1978 [15 U.S.C. § 3101 et scq.] to
maximize and place primary emphasis upon the expansion of private
employment, and all programs and policies under such Act shall be in accord

- with such purpose. Toward this end, the cffort to expand jobs to the full
employment level shall be in this order of priority to the extent consistent with

balanced growth —

(1) expansion of conventiona! private jobs through improved
use of general economic and structural policies, including measures
to encourage private sector investment and capital formation;

(2) expansion of private employment through Federal
assistance in connection with the priority programs in such Act;

(3) expansion of public employment other than through the
provisions of section 206 of such Act [15 U.S.C. § 3116}; and

(4) when recommended by the President under section 206
of such Act [15 U.S.C. § 3116] and subject to the limitations in such
scction, the creation of employment through the methods set forth in
such section.

@ Trade deficits.

The Congress further declares that trade deficits are a major national
problem requiring a strong national export policy including improved
Government policics relating to the promotion, facilitation, and financing of
commercial and agricultural exports, Government policies designed to reduce
foreign barriers to exports through international negotiation and agreement,
Federal support for rescarch, development, and diffusion of new technologies

to promote innovation in agriculture, business, and industry, the climination
(continued...)
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or the Senate may submit to the Committee on the Budget of
its House, and any joint committee of the Congress may submit
to the Committees on the Budget of both Houses, its views and
estimates with respect to all matters set forth in subsections

17(...continued)
or modification of Government rules or regulations that burden or disadvan-

tage exports and the national and international competitiveness of agriculture,
business, and industry, the reexamination of antitrust laws and policies when
necessary to enable agriculture, business, and industry to meet forcign
competition in the United States and abroad, and the achicvement of a free
and fair intcrnational trading system and a sound and stable international

monetary order.
(h) Balanced Federal budget.

The Congress further declares that it is the purpose of the Full
Employment and Balanced Growth Act of 1978 to achieve a balanced Federal
budget consistent with the achievement of the medium-term goals specified
in scction 1022a of this title.

(I) Investment needs of private enterprise.

The Congress further declares that it is the continuing policy and
responsibility of the Federal Government, in cooperation with State and local
governments, to usc all practical means consistent with other essential
considerations of national policy to provide sufficient incentives to assure
meeling the investment needs of private enterprise, including the needs of
small and medium sized businesses, in order (o increase the production of
goods, the provision of services, employment, the opportunity for profit, the
payment of taxes, and to reduce and control inflation. To the extent it is
reasonably possible to do so, private enterprise investments in depressed
urban and rural arcas should be promoted to reduce the high levels of unem-

ployment that exist there.

(}) Rellance on private sector.

The Congress further declares that it is the purpose of the Full
Employment and Balanced Growth Act of 1978 [15 U.S.C. § 3101 et seq.] to
rely principally on the private sector “or expansion of economic activity and
creation of new jobs for a growing labor force. Toward this end, it is the
purposc of this Act to encourage the adoption of fiscal policies that would
establish the share of the gross nalional product accounted for by Federal
outlays at the lowest levcl consistent with national needs and priorities,

15 U.S.C. § 1021 (1988).
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(@)™ and (b)'™ which relate to matters-within its jurisdic-
tion or functions.

(e¢) HEARINGS AND REPORT. — In developing the concur-
rent resolution on the budget referred to in subsection (a)'™
for each fiscal year, the Committee on the Budget of each
House shall hold hearings and shall receive testimony from
Members of Congress and such appropriate representatives of
Federal departments and agencies, the general public, and
national organizations as the committee deems desirable. Each
of the recommendations as to short-term and medium-term
goals set forth in the report submitted by the members of the
Joint Economic Committee under subsection (d)'” may be
considered by the Committee on the Budget of each House as
part of its consideration of such concurrent resolution, and its
report may reflect its views thereon, including its views on how
the estimates of revenues and levels of budget authority'™ and
outlays'” set forth in such concurrent resolution are designed
to achieve any goals it is recommending. The report accom-
panying such concurrent resolution shall include, but not be

limited to —

(1) a comparison of revenues estimated by the
committee with those estimated in the budget submitted by

the President; -

(2) a comparison of the appropriate levels of total

1 See supra pp. 50-56.

5 Sce supra pp. 56-60.

'8 See supra pp. 50-56.

7 See supra pp. 70-74.

I® Section 3(2) defines "budget authority.” See supra pp. 11-13.

® Scction 3(1) defines “outlays.” See supra p. 11.
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budget outlays'™ and total new budget authority,’ total
direct loan obligations, total primary loan guarantee
commitments, as set forth in such concurrent resolution,
with those estimated or requested in the budget submitted

by the President;

(3) with respect to each major functional category, an
estimate of budget outlays'™ and an appropriate level of
new budget authority'™ for all proposed programs and
for all existing programs (including renewals thereof), with
the estimate and level for existing programs being divided
between permanent authority and funds provided in
appropriation Acts,"™ and with each such division being
subdivided between controllable amounts and all other
amounts;

(4) an allocation of the level of Federal revenues
recommended in the concurrent resolution among the
major sources of such revenues;

(5) the economic assumptions and objectives which
underlie each of the matters set forth in such concurrent
resolution and any alternative economic assumptions and
objectives which the committee considered;

(6) projections (not limited to the following), for the
period of five fiscal years beginning with such fiscal year,

1

p. 16.

Section 3(1) defines “budget outlays.” See supra p. 11.
Section 3(2) defines 'budg?t authority.” See supra pp. 11-13,
Section 3(1) defincs “budget outlays.® See supra p. 11.
Section 3(2) defines "budget authority.® See supra pp. 11-13,

Section 3(5) defines "appropriation Act” by reference to 1 U.S.C. § 105. See supra
For the text of 1 US.C. § 105 (1988), see supra note 36.
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of the estimated levels of total budget outlays'™ and total
new budget authority,'® the estimated revenues to be
received, and the estimated surplus'™ or deficit,’™ if
any, for each fiscal year in such period, and the estimated
levels of tax expenditures'™ (the tax expenditures budget)
by major functional categories;

(7) a statement of any significant changes in the
proposed levels of Federal assistance to State and local

governments;

§ 301(e)(7)

(8) information, data, and comparisons indicating
the manner in which, and the basis on which, the commit-
tee determined each of the matters set forth in the concur-

rent resolution; and

§ 301(s)(8)

§ 301(e)(9) (9) allocations described in section 302(a).’*

' Section 3(1) defines “budget outlays.” See supra p. 11.

' Section 3(2) defines "budget authority.” See supra pp. 11-13.
¥ Section 3(7) defines *surplus.” S¢: supra p. 17,

'® Scction 3(6) defines “deficit.* See supra p. 16.

'® Section 3(3) defines *tax expenditures.” See supra p. 13.

™ See infra pp. 88-90.

Section 5302 of the Omuibus Trade and Competitiveness Act of 1988 (Pub. L.
100-418, § 5302, 102 Stat. 1462-63 (Aug. 23, 1988)) added a paragraph (10) which section
5303 of that Act provided “shall be effective for fiscal years 1989, 1990, 1991, and 1992."
Pub. L. 100-418, § 5303, 102 Stat. 1463 (Aug. 23, 1988). Compare the parallel temporary
requirements for the President’s budget submission set forth at 31 U.S.C. § 1105(a)(26)
(1988). See infra note 1850. For fiscal years 1989 through 1992, section 301(e)(10)

required:

(10) an analysis, prepared after consultation with the Director of the
Congressional Budget Office, of the concurrent resolution’s impact on the
international competitiveness of United States business and the United States

balance of payments position and shall include the following projections, based
(continued...)
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§ 301{) () ACHIEVEMENT OF GOALS FOR REDUCING UNEMPLOY-
MENT. -
§ 30100(1) (1) If, pursuant to section 4(c)"" of the Employ-
1%(...continued)

upon the best information available at the time, for the fiscal year covered by
the concurrent resolution —

(A) the amount of borrowing by the Government in private
credit markets;

(B) net domestic savings (dcfined as personal savings,
corporate savings, and the fiscal surplus of State and local govern-

ments);
(C) net private domestic investment;
(D) the merchandise trade and current accounts;

(E) the net increase or decrease in foreign indebtedness
(defined as nct foreign investment); and

(F) the estimated dircction and extent of the influence of the ___
Government’s borrowing in private credit markets on United States
dollar interest rates and on the real effective exchange rate of the
United States dollar, '

! Section 4(c) of the Employment Act of 1946 states:
(c) Achievement of full employment, balanced budget, zero inflation rate, and
20 per centum level of Federal outlays as a proportion of gross
national product for succeeding Economic Reports.

(1) Upon achievement of the 3 and 4 per centum goals specified in

© subsection (b)(1) of this section, each succceding Economic Report shall have the

goal of achieving as soon as practicable and maintaining thereafter full employment
and a balanced budget.

(2) Upon achievement of the 3 per centum goal specified in subsection
(b)(2) of this section, each succeeding Economic Report shall have the goal of
achicving by 1988 a rate of inflation of zero per centum: Provided, That policies and
programs for reducing the rate of inflation shall be designed so as not to impede
achievement of the goals and timetables specificd in clause (1) of this subsection for

the reduction of unemployment.

(3) Upon achievement of the 20 per centum goal specified in subsection
(continued...)
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ment Act of 1946, the President recommends in the
Economic Report that the goals for reducing unemploy-
ment set forth in section 4(b)'* of such Act be achieved

in a year after the close of the five-year period prescribed o

by such subsection, the concurrent resolution on the
budget for the fiscal year beginning after the date on which
such Economic Report is received by the Congress may set
forth the year in which, in the opinion of the Congress,
such goals can be achieved.

(2) After the Congress has expressed its opinion
pursuant to paragraph (1)’ as to the year in which the
goals for reducing unemployment set forth in section
4(b)'™ of the Employment Act of 1946 can be achieved, if,
pursuant to section 4(e)'” of such Act, the President

191{...continucd)

(b)(3), each succeeding Economic Report shall have the goal of establishing the
share of an expanding gross national product accounted for by Federal outlays at a
level of 20 per centum or less, or the lowest level consistent with national needs and
priorities: Provided, That policics and programs for achieving the goal specified in
this clause shall be designed so as not to impede achievement of the goals and
timetables specified in subseclion (b)(1) of this section for the reduction of

unemployment.

15 US.C. § 1022a(c) (1988). The references to subsection (b) refer to section 4(b), set
forth supra note 57.

2 See supra note 152.
% See supra pp. T7-78.
™ See supra note 152,

15 Section 4(e) of the Employment Act of 1946 states:

(e; Interim numerical goals for succeeding Economic Reports.

If, after achicvement of the 3 and 4 per centum goals specified in
subscction (b) of this section, the unemployment rate for a year as set forth
pursuant to section 1022(d) of this title is more than 3 per centum among
individuals aged twenty and over or morc than 4 per centum among

individuals aged sixtecn and over, the next Economic Report after such rate
(continucd...)
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recommends in the Economic Report that such goals be
achieved in a year which is different from the year in which
the Congress has expressed its opinion that such goals
should be achieved, either in its action pursuant to
paragraph (1)'® or in its most recent action pursuant to
this paragraph, the concurrent resolution on the budget for
the fiscal year beginning after the date on which such
Economic Report is received by the Congress may set forth
the year in which, in the opinion of the Congress, such
goals can be achieved.

(3) It shall be in order to amend'’ the provision of
such resolution setting forth such year only if the amend-
ment thereto also proposes to alter the estimates, amounts,
and levels (as described in subsection (a)!*®) set forth in

1%(...continucd)
is set forth and cach succeeding Economic Report shall include (as part of the
five-year goals in cach Economic Report) the interim numerical goal of
reducing uncmployment to not more than the levels specified in subsection
(b)(1) of this section as soon as practicable but not later—than the fifth
calendar year after the first such Economic Report, counting as the first
calendar year the year in which such Economic Report is issued: Provided,
That, if the President finds it necessary, the President may, under the
authority provided in subsection (d), recommend modification of the timetable
provided for in this subsection for the reduction of unemployment, and for the
purposes of section 304 of the Full Employment and Balanced Growth Act of
1978, such recommendation by the President shall be treated as a recommen-

dation made under subsection (d) of this section.

15 US.C. § 1022a(c) (1988). Of the sections to which section 4(e) refers, subsections (b)
and (d) and section 1022(d) appear supra note 152, while section 304 of the Full
Employment and Balanced Growth Act of 1978 added relevant scctions of the Congres-

sional Budget Act.

1% See supra pp. T1-78.

%7 An amendment is subject to points of order under the Congressional Budget Act
cven if the Senate has specificd by unanimous consent that the amendment is onc of the
amendments in order and the yeas and nays have been ordered. Cf. infra note 295

(regarding section 303(a)).
1% See supra pp. 50-56.
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such resolution in germane'” fashion in order to be
consistent with the economic goals (as described in section
3(a)(2)*™ and 4(b)™ of the Employment Act of 1946)

' PFor a discussion of germaneness, see infra note 352.
0 Section 3(a)(2) of the Employment Act of 1946 states:

Sec. 1022. Economic Report of President; coverage; supplementary reports;
reference to congressional Jolnt committee; percentage rate of unem-
ployment; definitions

(a) Time of submlssion; contents.

The President shall annually transmit to the Congress not later than
10 days after the submission of the budget under section 1105(a) of title 31,
with copies transmitted to the Governor of each State and to other appropri-
ate Statc and local officials, an economic report (hereinafter in this Act
referred to as the *Economic Report® together with the annual report of the
Council of Economic Adviscrs submitted in accord with section 1023(c) of this

title, setting forth —

(2)(A) annual numerical goals for employment and unem-
ployment, production, real income, productivity, Federal outlays as a
proportion of gross national product, and prices for the calendar year
in which the Economic Report is transmitted and for the following
calendar year, designated as short-term goals, which shall be
consistent with achicving as rapidly as feasible the goals of full
employment and production, increased real income, balanced growth,
fiscal policies that would establish the share of an expanding gross
national product accounted for by Federal outlays at the lowest level
consistent with national nceds and priorities, a balanced Federal
budget, adequate productivity growth, price stability, achievement of
an improved trade balance, and proper attention to national priori-

ties; and ~

(B) annual numerical goals as specified in subparagraph (A)
for the three successive calendar years, designated as medium term
goals; -

15 US.C. § 1022(a)(2) (1988 & Supp. IV 1992).

® See supra note 152,
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which such amendment proposes can be achieved by the
year specified in such amendment.

(8) ECONOMIC ASSUMPTIONS. —

(1) It shall not be in order™ in the Sen-
ate to consider any concurrent resolution on the
budget for a fiscal year,™ or any amendment =%
thereto,”™ or any conference report thereon,
that sets forth amounts and levels that are determined on
the basis of more than one set of economic and technical

assumptions.

(2) The joint explanatory statement accompanying a
conference report on a concurrent resolution on the budget
shall set forth the common economic assumptions upon
which such joint statement and conference report are
based, or upon which any amendment contained in the
Joint explanatory statement to be proposed by the confer-

M Section 201(b) of Gramm-Rudman-Hollings added what is now section 301(g)(2)
as section 301(g). See infra p. 413. Section 208(a) of the Balanced Budget and Emergency
Deficit Control Reaffirmation Act of 1987 added sections 301(g)(1) and 301(g)(3) and
changed the title of the subsection from *COMMON ECONOMIC ASSUMPTIONS® to
*ECONOMIC ASSUMPTIONS. Pub. L. No. 100-119, § 208(a), 101 Stat. 754, 786 (Sept. 29,
1987) (codificd at 2 US.C. § 632(g) (1988)).

# Congressional Budget Act prohibitions are not self-enforcing, and require points
of order from the floor for their enforcement. (Y. infra note 293 (regarding section
303(a)).

™ Section 304(b) applics scction 301(g) to revisions of budget resolutions. See infra
p. 117,

# An amendment is subject to points of order under the Congressional Budget Act
cven if the Senate has specificd by unanimous coasent that the amendment is onc of the
amendments in order and the yeas and nays have been ordered. Q. infra note 295

(regarding scction 303(a)).
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ees in the case of technical disagreement, is based.

(3) Subject to periodic reestimation based on
changed economic conditions or technical estimates,
determinations under titles II*” and IV*® of the Con-
gressional Budget Act of 1974 shall be based upon such
common economic and technical assumptions.

(h) BUDGET COMMITTEE CONSULTATION WITH COMMIT-
TEES. — The Committee on the Budget of the House of Repre-
sentatives shall consult with the committees of its House having
legislative jurisdiction during the preparation, consideration,
and enforcement of the concurrent resolution on the budget
with respect to all matters which relate to the jurisdiction or
functions of such committees

(i)*® It shall not be in order in the Senate to consider
any concurrent resolution on the budget as reported®® to the

¢ Section 208(a) of the Balanced Budget and Emergency Deficit Control Reaffirma-
tion Act of 1987 added the comma here. Pub. L. No. 100-119, § 208(a), 101 Stat. 754, 786

(1987) (codified at 2 U.S.C. § 632(g) (1988)).
1 See pp. 43-194.

8 See infra pp. 247-272.

# Section 13303(b) of the Budget Enforcement Act amended subsection (i) to read
as it does now. See infra p. 756. The Congressional Budget Act now addresses in section
606(c) (see infra p. 334) the matter that the old section 301(i) used to address. For the text
of section 301(i) as it uscd to read, see infra note 912 (at the end of scction 606(c)).

Sections 904(c) of the Congressional Budget Act (see infra pp. 361-363) and 271(b)
of Gramm-Rudman-Hollings (see infra p. 671) provide that the Senate may waive or
suspend scction 301(i) only by the affirmative vote of three-fifths of the Members, duly
chosen and sworn — that is, 60 Senators. Section 275(b) of Gramm-Rudman-Hollings
provides that this supermajority requirement expires on September 30, 1995. See infra p.

690.

29 Note that, by its terms, section 301(i) does not apply to amendments to budget
resolutions or resolutions as amended. Cf. infra note 514 (by virtue of the words "as

reported,” a point of order will not lie under section 311(a) against a deficit-neutral bill
(continued...)
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#9(...continued)
that has been amended by an amendment that reduces revenues below the revenue floor).

The drafters of the Budget Eaforcement Act rewrote section 301(i) in this fashion to allow
a debate of a payroll tax cut proposal that was not distorted by procedural impediment.
See 137 CONG. REC. $4198-200 (daily cd. Apr. 9, 1991) (statements of Scns. Sasser,
Moynihan & Domenici). The Senate conducted that debate on the budget resolution for
fiscal year 1992, rejecting the payroll tax cut proposal offered by Scnator Moynihan, Sce
id. at $4825-34 (daily ed. Apr. 23, 1991); id. at S4933-58 (daily cd. Apr. 24, 1991),

Scction 12(b) of the fiscal year 1993 budget resolution then plugged the loophole:

SEC, 12 SOCIAT, SECURITY FIRE WALL POINT OF ORDER IN THE SENATE.

{(b) APPLICATION OF SECTION 301(i). ~ Notwithstanding any other
rule of the Senate, in the Senate, the point of order established under section
301(i) of the Congressional Budget Act of 1974 shall apply to any concurrent
resolution on the budget for any fiscal year (as reported and as amended),
amendments thereto, or any conference report thercon.

Concurrent Resolution on the Budget — Fiscal Year 1993, H. Con. Res. 287, 102d Cong.,
2d Sess,, § 12(b), 138 CoNG. REC. H3602, H3609 (daily ed. May 20, 1992) (adopted); see
also Concurrent Resolution Setting Forth the Congressional Budget for the United States
Government for the Fiscal Years 1994, 1995, 1996, 1997, and 1998, H. Con. Res, 64, 103d
Cong,, 1st Sess., § 10(b), 139 Cona, REC. H1747, H1753 (daily cd. Mar. 31, 1993)

(adopted) (readopting the provision).

The joint explanatory statement of the committee of conference explained the
change:
SOCIAL SECURITY

Section 11 of the Senate amendment sets forth two provisions
designed (o ensure that 60-vote hurdles impede legislation that would worsen
the Social Security Trust Fund balances. ... Section 11(b) of the Senate
amendment is designed to ensure that such amendments offered to future
resolutions will confront a 60-votc hurdle,

Scction 301(a)(6) and (7) of the Congressional Budget Act (2 U.S.C.
§ 632(a)(6) & (7) (Supp. 11 1990)) requires the budget resolution to provide ~
two numbers for each year for Social Security cnforcement in the Senate: a
ceiling on outlays and a floor for revenues. Under existing law, if the budget
resolution increases the outlay ceiling, then legislation that raises Social
Security outlays would be in order in the Senate later in the year. Under exist-
ing law, if the budget resolution lowers the revenue floor, then legislation that

cut Social Security revenues would be in order in the Senate later in the year,
(continued...)



§301 84 Congressional Budget Act

29(,,.continued)
In addition (under sections 302(f)(2) and 311(a)(2) of the Congressional
Budget Act, 2 U.S.C. §8 633(f)(2) & 642(a)(2) (Supp. L1 1990)), if the budget
resolution increases the outlay ceiling by some amount, then legislation that
cuts Social Security revenues by an equal amount would also be in order in

the Scnatc later in the ycar, and vice versa.

Section 11(b) of the Scnate amcndment extends the “fire wall®
protecting the Social Sccurity trust fund from legislation that would worsen
that fund’s balances. It does so by climinating an exception in section 301(i)
of the Congressional Budget Act (2 US.C. § 632(i) (Supp. 1l 1990)) to the
requirement for 60 votes in the Scnate to change the Social Security trust fund

balances.

Prior to its removal from the budget, the budget process protected
the Social Security Trust Fund through points of order against increasing the
deficit (eg., section 311(a) of the Congressional Budget Act) and the threat
of across-the-board cuts under Gramm-Rudman-Hollings as a result of
increasing the deficit. To protect the Social Security Trust FPund from
depletion after its removal from the calculation of the deficit, sections 13302
and 13303 of the Budget Enforcement Act (104 Stat. at 1388-623 to -627)
created new points of order — called “fire walls® — generally prohibiting
worscning of the balances of the Social Security Trust Fund. Budget
Enforcement Act section 13302 (2 U.S.C. § 632 note (Supp. II 1990)) creates
the point of order in the House of Representatives. Budget Enforcement Act
section 13303 amended sections 301(a)(6), 301(a)(7), 301(i), 302(2)(2),
302(f)(2), and 311(a) of the Congressional Budget Act (2 U.S.C. §§ 632(a)(6),
632(a)(7), 632(i), 633(a)(2), 633()(2) & 642(a) (Supp. 11 1990)) to enforce the
fire wall point of order in the Senate through the mechanisms of existing

points of order.

In the Senate, under current law, waiver of the fire wall points of
order generally requires the affirmative vote of 60 Scnators. Specifically,
sections 904(c) of the Congressional Budget Act (2 US.C. § 621 note (Supp.
I 1990)) and 271(b) of Gramm-Rudman-Hollings (2 U.S.C. § 901 note
(1988)[)] provide that the Senate may waive or suspend sections 301(i), 302(f),
and 311(a) only by the affirmative vote of three-fifths of the Members, duly
chosen and sworn — that is, 60 Senators. As amended by section 13208(b) of
the Budget Enforcement Act (104 Stat. at 1388-619), section 275(b) of
Gramm-Rudman-Hollings provides that this supermajority requirement
expires on September 30, 1995.

As amended by section 13303(b) of the Budget Enforcement Act, the
first sentence of section 301(i) of the Congressional Budget Act of 1974 reads:

(continued...)
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1, continued)

Section 301(a)(7) of the Congressional Budget Act (2 USC. §
632(a)(7) (Supp. I 1990)) implicitly defincs the term “social security
revenues® as “reveaucs of the old-age, survivors, and disability insurance
program established under title II of the Social Sccurity Act (and the related
provisions of the Internal Revenus Code of 1986).° Section 301(a)(6) (2
U.S.C. § 632(a)(7) (Supp. I 1990)) implicitly defincs the term “social security
outlays® as “outlays of the old-age, survivoes, and disability insurance program
established under title II of the Social Security Act.”

Under current law, section 301(i) does not ensure that a 60-vote
hurdle stonds in the way of any changes in law that worsen the Social Security
Trust Fund balances, as section 301(i) docs mot by its terms apply to
amendments from the floor to budget resolutions or to confercnce reports on
those resolutions. Under curreat law, by virtue of the words “as reported”
in section 301, a point of order will not lic under the section against a
resolution that has been amended by an amendment that worsens the Social
Security trust fund balances. This is so because of precedents in the
application of similar language in section 311(a) of the Congressional Budget
Act. See 131 CONG. REC. S8806 (Junc 26, 1985) (by virtue of the words “as
reported,” a point of order will not lic under section 311(a) against a deficit-
ncutral bill that has becn amended by an ameadment that reduces revenucs
below the revenue floor); Senate Precedent PRL19850626-001 (June 26, 1985)
(LEGIS, Rules databasc); William G. Dauster, Budget Process Law
Annotated 148-52 n. 488 (1991) (S. Print 102-22).

Sectior 11(b) of the Scnate amendment applies the point of order
under section 301(i) of the Congressional Budget Act to any concurrent
resolution on the budget for any fiscal year (as reported and as amended),
amendments thereto, or any conference report thercon. Thus, section 301(i)
will apply throughout the consideration of the budget resolution,

The Scnate added section 11 of the Senate amendment as an
amendment during consideration of the resolution on the Senate floor.

Section 11(b) of the Scnate amendment is intended to make a
permancnt change in the rules of the Senate. Congress may by concurrent

resolution supersede the Congressional Budget Act for the purposes of its
application to the Congress. Article I, section 5, clause 2 of the Constitution
provides: "Each House may determine the Rules of its Proceedings . . . .°

Similarly, section 904(a) of the Congressional Budget Act provides:
[see infra pp. 357-358)

... . See also Congressional Budget Act § 301(b)(4); 2 U.S.C. § 632(b)(4)
(continued...)
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Senate that would decrease the excess of social security
revenues®' over social security outlays? in any of the fiscal

219(....continued)
(Supp. I1. 1990).

The House resolution contains no provision similar to section 11 of
the Scnate amendment.

The conference agreement contains the language of section 11 of the
Scnate amendment (with a change in the section title to make clear its

purpose).

H.R, CONF. REP, NO, 102-529, 102d Cong., 2d Sess. 64-67 (1992), reprinted in 138 CONG.
REC. H3618 (daily ed. May 20, 1992). See also H.R. CONF. REP. No, 10348, 103d Cong.,
1st Scss. 47 (1993), reprinted in 139 CONG. REC, H1747, H1760 (noting the readoption of
the provision); S. REP. No. 103-19, 103d Cong,, 1st Sess. 58-61 (1993) (discussing at length

the history and readoption of the provision).

For legislative history of cfforts to alter section 301(i) to eliminate the exception at
issue here, sce 137 CONG. REC. 84239-41 (daily ed. Apr. 9, 1991) (statement of Sen.
Domenid introducing S. 788, the Social Security Trust Pund Integrity Att of 1991; collogquy
with Sen, Dole); id. at $4263 (statement of Sen. Seymour); id. at $4959-61 (daily ed. Apr.
24, 1991) (debate on and adoption of a Sasser-Domenici amendment similar to section
11(a) of the Scnate amendment); H. Con. Res. 121, 102d Cong., 1st Sess., § 8(b), 137
CoNa. REC. H3300, H3305 (daily ed. May 21, 1991) (resolution adopted including the

Sasser-Domenici language).

For Icgislative history of the cffort to remove Social Security from the budget, sce
generally Budget Enforcement Act subtitle C, infra pp. 745-764; H.R. CONF. REP. No, 964,
101st Cong., 2d Sess 1160-61 (1990), reprinted in 1990 U.S.C.C.A.N. 2865-66; 136 CONG.
REC. 15,777-81 (Oct. 18, 1990) (Senate debate on the related amendment to the Omnibus
Budget Reconciliation Act of 1990); SENATE COMM. ON THE BUDGET, SOCIAL SECURITY
PRESERVATION ACT, S. REP. NO. 101-426, 101ST Cong. 2d Sess. (1990); CONGRESSIONAL
RESEARCH SERYV., SOCIAL SECURITY, MEDICARE, AND THE UNIFIED BUDGET, S. Print No.
83, 99th Cong,, 1st Sess. (Sen. Comm. on Budget Print 1985); Concurrent Resolution on the
Budget for Fiscal Year 1989: Hearings Before the Senate Comm. on the Budget, 100th Cong,,
2d Sess. 85-160 (1988) (S. Hrg. No. 578, Vol. I1l) (hcaring March 24, 1988, on “Social
Security, Deficits, and the Baby Boomers' Retirement*).

At Section 301(a)(7) implicitly defines the term “social security revenues® as *revenues
of the old-age, survivors, and disability insurance program established under title II of the
Social Security Act (and the related provisions of the Internal Revenue Code of 1986)."

See supra note 145,

32 Section 301(a)(6) implicitly defines the term “social security outlays® as “outlays
of the old-age;-survivers, and disability insurance program established under title IT of the
Social Security Act.” See supra note 143.
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years covered by the concurrent resolution. No change in chap-
ter 1 of the Internal Revenue Code of 1986 shall be treated as
affecting the amount of social security revenues® unless such
provision changes the income tax treatment of social security

benefits.

33 The drafters of the Budget Enforcement Adt intended this language to address the
casc where changes in income tax law had certain indirect effects on the Social Security
trust fund because of the taxation of Social Sccurity benefits. The drafters intended that
these changes should not trigger a point of order under this section dealing with the levels
in that trust fund. To achicve the intcaded result, however, the language should read
“social security revenues or outlays.” This is so because when revenucs result from the
taxation of Social Sccurity benefits, the revenucs flow into the Treasury and the Treasury
then makes a payment to the Social Security Trust Fands. The payment is scored as a
positive outlay when made by the Treasury and a negative outlay whea reccived by Social
Security. Therefore, any changes to the income tax law that indirectly affect the amount
of revenue collected from the income taxation of Social Security benefits would affect

Social Security outlays rather than reveaues.
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COMMITTEE ALLOCATIONS

SEC. 302.* (a) ALLOCATION OF TOTALS. —

(1) For the House of Representatives, the joint
explanatory statement accompanying a conference report
on a concurrent resolution on the budget shall include an
estimated allocation, based upon such concurrent resolu-
tion as recommended in such conference report, of the
appropriate levels of total budget outlays,’™ total new
budget authority,® and total entitlement authority®"
among each committee of the House of Representatives
which has jurisdiction over laws, bills and resolutions
providing such new budget authority,® or such entitle-
ment authority.” The allocation shall, for each commit-

3 Section 302 is codified as amended at 2 U.S.C. § 633 (1988 & Supp. IV 1992). For
fiscal years through 1998, section 602 (see infra pp. 314-322) supersedes much of section

43 Section 3(1) defines “budget gptlays.” See supra p. 11.
18 Section 3(2) defines *budget authority.” See supra pp. 11-13,

47 Section 3(9) (see supra p. 18) defines “entitlement authority® {o mean that authority
described in section 401(c)(2)(C) (see infra p. 252).

Effective for fiscal year 1992 and after, section 13201(b)(3)(A)(i) of the Budget
Enforccment Act struck a reféfEnce here to *total credit authority” (see infra p. 714), as
title V now addresses credit (see infra pp. 273-298), and the provision of credit authority
has become the provision of cither budget authority or entitlement authority. (Section
3(10) defines “credit authority.” See supra p. 19.)

2 Section 13201(b)(3)(A)(ii) of the Budget Enforcement Act, which amended this
language, should have struck this comma, See infra p. 714.

¥ Effective for fiscal year 1992 and after, section 13201(b)(3)(A)(ii) of the Budget
Enforcement Act struck a reference bere to *such credit authority.” See infra p. 714,
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tee, divide new budget authority,™ and entitlement au-
thority™ between amounts provided or required by law
on the date of such conference report (mandatory or uncon-
trollable amounts), and amounts not so provided or
required (discretionary or controllable amounts), and shall
make the same division for estimated outlays that would

result from such new budget authority.

§ 302(a)(2) (2) For the Senate, the joint explanatory statement
accompanying a conference report on a concurrent resolu-
tion on the budget shall include an estimated allocation,
based upon such concurrent resolution as recommended in
such conference report, of the appropriate levels of social
security outlays® for the fiscal year of the resolution and
for each of the 4 succeeding fiscal years,” total budget
outlays® and total new budget authority™ among each

3 Section 13201(b)(3)(A)(iii) of the Budget Enforcement Act, which amended this
language, should have struck this comma. See infra p. 714.

A Effective for fiscal year 1992 and after, section 13201(b)(3)(A)(jii) of the Budget
Enforcement Act struck a refercnce here to “credit authority.” See infra p. 714.

2 Gection 301(a)(6) implicitly defines the term “social security outlays® as “outlays
of the old-age, survivors, and disability insurance program established under title If of the
Social Security Act.® See supra note 145,

#  Section 13303(c)(1) of the Budget Enforcement Act added the words “social
security outlays for the fiscal year of the resolution and for each of the 4 succeeding fiscal

years.” See infra p. 757,
D Section 3(1) defines *budget outlays.” See supna p. 11.
B Section 3(2) defines *budget authority.” See supra pp. 11-13.

Effective for fiscal year 1992 and after, section 13201(b)(3)(B) of the Budget
Enforcement Act struck a reference here to “new credit authority” (see infra p. 714), as
title V now addresses credit (see infra pp. 273-298), and the provision of credit authority
kas become the provision of cither budget authority or entitlement authority. (Section
402(b) defines “new credit authority® (see infra p. 261), in part by reference to the
definition of “credit authority” in section 3(10) (see supra p. 19).)

72-927 0 - 93 - 5§
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committee of* the Senate which has jurisdiction over
bills and resolutions providing such new budget authority.

§ 3020) (b) REPORTS BY COMMITTEES. — As soon as practicable
after a concurrent resolution on the budget is agreed to —

" § 302p)(1) (1) the Committee on Appropriations of each House
shall, after consulting with the Committee on Appropria-
tions of the other House,

§ 302)(1HA) (A) subdivide among its subcommittees the
allocation of budget outlays®’ and new budget au-
thority™ allocated to it in the joint explanatory
statement accompanying the conference report on
such concurrent resolution, and

§ 302(0)(1)(8) (B) further subdivide the amount with respect
to each such subcommittee between controllable
amounts and all other amounts; and

§ 302(0)(2) (2) every other committee of the House and Scnate
to which an allocation was made in such joint explanatory
statement shall, after consulting with the committee or
committees of the other House to which all or part of its

allocation was made,

2 Because this paragraph deals with procedures for the Senate, section 13112(a)(6)
of the Budget Enforcement Act deleted the words “the House of Representatives and®
that uscd to appear here. See infra p. 708.

@ Section 3(1) defines "budget outlays.” See supra p. 11,
M Section 3(2) defines *budget authority.” See supra pp. 11-13.

Bffective for fiscal year 1992 and after, section 13201(b)(3)(C) of the Budget
Eaforcement Act struck a reference here to *new credit authority® (see infra p. 714), as
title V now addresses credit (see infra pp. 273-298), and the provision of credit authority
has become the provision of either budget authority or catitlement authority. (Section
402(b) defines "new credit authority” (see infra p. 261), in part by reference to the
definition of “credit authority” in section 3(10) (see supra p. 19).)
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§ 3020) A (A) subdivide such allocation among its sub-
committees or among programs over which it has
Jurisdiction, and

§ 302()(2)(B) (B) further subdivide the amount with respect

to each subcommittee or program between controlla-
ble amounts and all other amounts.

Each such committee shall promptly report™ to its House the
subdivisions made by it pursuant to this subsection.

2 Because this section here requires committees to “report,” committees must
comply with the provisions of rule XXVI(7)(a), which requires (among other things) that
*no measure or matter or recommendation shall be reported from any committee unless
a majority of the committeo were physically present,” (STANDING RULES OF THE SENATE
Rule XXVI(7)(a)(1) (1992) (emphasis added)) and: “The vote of any committee to report
a measure or matter shall require the concurrence of a majority of the members of the
committee who are present.” Jd. Rule XXVI(7)(a)(3) (emphasis added).

2 See, ¢.g., 135 CONG. REC. $9051 (daily ed. July 27, 1989) (Agriculture, Nutrition &
Forestry Comm., fiscal year 1990); id. at $8147-48 (daily ed. July 18, 1989) (Armed Services
Comm,, fiscal year 1990); id. at S7950 (daily ed. July 13, 1989) (Encrgy & Natural
Resources Comm.,, fiscal year 1990); S. REP. No, 101-75, 101st Cong., 1st Sess. (July 12,
1989) (Appropriations Comm., fiscal ycar 1990); S. REP. NO. 100-562, 100th Cong,, 2d Sess.
(Sept. 28, 1988) (Veterans' Affairs Comm,, fiscal year 1989); S. REP. NO. 100-384, 100th
Cong., 2d Sess. (June 10, 1988) (Appropriations Comm., fiscal year 1989); H.R. REP, NO.
100-687, 100th Cong., 2d Sess. (June 10, 1988) (House Appropriations Comm.,, fiscal year
1989); S. REP. NO. 100-217, 100th Cong., 1st Sess. (Nov. 12, 1987) (Banking & Urban
Affairs Comm.,, fiscal year 1988); S. REP. NO. 100-144, 100th Cong., 1st Sess. (Aug. 6, 1987)
(Appropriations Comm., fiscal year 1988); H.R. REP. NO. 100-253, 100th Cong,, 1st Sess.
(July 29, 1987) (House Appropriations Comm., fiscal year 1988); H.R. REP. No. 100-228,
100th Cong,, 1st Sess. (July 22, 1987) (Ways & Means Comm,, fiscal year 1988); H.R. REP.
No. 100-227, 100th Cong., 1st Sess. (July 22, 1987) (Interior & Insular Affairs Comm.,
fiscal year 1988); S. ReP, No. 100-103, 100th Cong,, 1st Sess. (July 8, 1987) (Finance
Comm.,, fiscal year 1988); S. REP. NO, 99-533, 99th Cong., 2d Sess. (Oct. 6, 1986) (Encrgy
& Natural Resources Comm.,, fiscal year 1987); S. REP. NO. 99-442, 99th Cong., 2d Sess.
(Sept. 16, 1986) (Environment & Public Works Comm.,, fiscal year 1987); S. REP, NO. 99-
416, 99th Cong,, 2d Sess. (Aug. 15, 1986) (Rules & Administration Comm., fiscal year
1987); S. REP. NO. 99-398, 99th Cong, 2d Sess. (Aug. 13, 1986) (Labor & Human
Resources Comm,, fiscal year 1987); S. REP. No. 99-387, 99th Cong., 2d Sess. (Aug. 8,
1986) (Veterans’ Affairs Comm,, fiscal year 1987); S. REP. NO. 99-346, 99th Cong,., 2d Sess.
(July 29, 1986) (Appropriations Comm,, fiscal year 1987),
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(c) POINT OF ORDER.®' — It shall not be in order™ in
the House of Representatives or the Senate to consider any
bil,®® joint resolution, amendment,”™ motion,™ or confer-

™ Sectivns 904(c) of tho Congressional Budget Act (see infra pp. 361-363) and 271(b)
of Gramm-Rudman-Hollings (see infra p. 671) provide that the Scnate may waive or
suspead section 302(c) only by the affirmative vote of three-fifths of the Members, duly
chosen and sworn — that is, 60 Senators. (Scction 211 of the Balanced Budget and
Emcrgency Deficit Control Reaffirmation Act of 1987 added section 302(c) to the list of
points of order with this requirement, Pub, L. No. 101-119, § 211, 101 Stat. 754, 787 (1987)
(codified at 2 U.S.C. § 900 note (Supp. IV 1992).) Section 275(b) of Gramm-Rudman-
Hollings provides that this supermajority requirement expires on September 30, 1995, See

infra p. 690,

M Congressional Budget Act prohibitions are not sclf-enforcing, and require points
of order from the floor for their enforcement. Cf. infra note 293 (regarding scction

303(a))-

The Congressional Budget Act makes no exception for violations of negligible
amounts. Cf. infra note 520 (regarding section 311(a)).

% Because section 302(c) does not contain the words “as reported® here, points of
order under section 302(c) will apply to bills and resolutions as amended by amendments
against which points of order would lic under section 302(c). Cf. infra note 514 (regarding
the meaning of “as reported® in section 311(a)).

™ An amecndment is subject to points of order under the Congressional Budget Act
even if the Scnate has specified by unanimous consent that the amendment is one of the
amendments in order and thc yeas and nays have been ordered. Cf. infra note 295

(regarding section 303(a)).

2 Section 13207(a)(1)(A) of the Budget Enforcement Act added the word *motion”
here. See infra p. 723. It is a rare instance when a motion can worsen the deficit. Two
situations raise possibilitics, however. First, a motion to recommit might include
instructions specific enough that they would cause the deficit to increase.

Second, as the Chairman of the Appropriations Committee, Senator Robert C. Byrd,
pointed out through his unanimous consent request in connection with the Dire Emergency
Supplemental Appropriations bill for Fiscal Year 1989, H.R. 2072, where a Senate

amendment reduces spending by striking the underlying text received from the House of
Representatives, a motion to table the Senate amendment would result in increasing

spending. Chairman Byrd avoided this threat to the fiscal integrity of the pending
appropriations bill by seeking the following unanimous consent request:

Mr, BYRD. Mr. President, I ask unanimous conscat that any motion,
the effect of which, if adopted, would be to prevent the striking of the House

language or any part thereof in chapter 1 of title I of the House bill, be
' (continued...)
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ence report,”™ providing —
§ 02(0)(1) (1) new budget authority™ for a fiscal
year;
§ 302(0)(2) (2) new spending authority as described —

in section 401(c)(2)*® for a fiscal year;™®

as(.continued)
subject to any points of order authorized in titles IIT and IV of the Budget

Act.

135 CONG. REC. $5898 (daily ed. June 1, 1989),

Section 13207(a)(1)(A) of the Budget Enforcement Act makes the result sought in
the unanimous consent request the norm: Points of order apply to motions that in and of

themselves caused the deficit to increase.

Note, however, that application of the point of order to motions to table also creates
a paradox: A motion to table a money-saving amendment could be subject to a point of
order, where the Senate could simply vote down the amendment by a straight up-or-down
vote and achiove the same result as the tabling motion by a majority vote. Even so, in the
case of most points of order (those that do not contain the words *as reported,” of. infra
note 514 (regarding the meaning of ®as reported® in section 311(a))), a point of order
would then lie against the bill or resolution after the Senate had defeated the amendment.

¢ Section 13207(a)(1)(A) of the Budget Enforcement Act struck the words “bill or
resolution, or amendment Lhereto® at this point and inserted “bill, joint resolution, amend-

ment, motion, or conference report.® See infra p. 723.
7 Section 3(2) defines "budget authority.” See supra pp. 11-13.

™ See infra pp. 251-254.

™ See, e.g, 132 CONG. REC. $10,693-94 (1986); Senate Precedent PRL19860807-003
(Aug. 7, 1986) (LEGIS, Rules databasc) (bill providing spending authority within the
jurisdiction of the Committee on Armed Services subject to section 302(c)); 132 CoNG.
REC. $10,145-46 (1986); Senate Precedent PRL19860801-003 (Aug. 1, 1986) (LEGIS, Rules
databasc) (amendment providing entitlement authority within the jurisdiction of the
Committee on Agriculture, Nutrition, and Forestry subject to section 302(c)); 132 CONG.
REC. §10,017 (1986); Senate Precedent PRL19860731-002 (July 31, 1986) (LEGIS, Rules

database) (same).

Effective for fiscal year 1992 and after, section 13201(b)(3)(D) of the Budget

Enforcement Act struck a reference here to “new credit authority for a fiscal year® (see
(continued...)
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within the jurisdiction of any committee which has received an
appropriate allocation of such authority pursuant to subsection
(a)* for such fiscal year, unless and until such committee
makes the allocation or subdivisions required by subsection
(b),”! in connection with the most recently agreed to concur-
rent resolution on the budget for such fiscal year.

(d) SUBSEQUENT CONCURRENT RESOLUTIONS. — In the
case of a concurrent resolution on the budget referred to in
section 304,%* the allocations under subsection (a)** and
the subdivision under subsection (b)** shall be required only
to the extent necessary to take into account revisions made in
the most recently agreed to concurrent resolution on the

budget.

(e) ALTERATION OF ALLOCATIONS. — At any time after a
committee reports the allocations required to be made under
subsection (b),”® such committee may report to its House an
alteration of such allocations. Any alteration of such al-
locations must be consistent with any actions already taken by

(..continued)
infra p. 714), as title V now addresses credit (see infra pp. 273-298), and the provision of
credit authority has become the provision of cither budget authority or entitlement
authority. (Section 402(b) defines "new credit authority” (see infra p. 261), in part by
reference to the definition of ®credit authority® in section 3(10) (see supra p. 19).)

¥ See supra pp. 88-90.
¥ See supra pp. 90-91.
¥ See infra pp. 117-119.
3 See supra pp. 88-90.
M See supra pp. 90-91.

W5 See supra pp. 90-91,
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its House on legislation within the committee’s jurisdiction.”*

§ 302 (D LEGISLATION SUBJECT TO POINT OF ORDER.*’ —

(1) IN THE HOUSE OF REPRESENTATIVES. — After
the Congress has completed action on a concurrent resolu-
tion on the budget for a fiscal year, it shall not be in order
in the House of Representatives to consider any bill,

§ 30200(1)

M See, e.g, S. REP. NO, 103-141, 103d Cong,, 1st Sess. (Sept. 14, 1993) (Appropria-
tions Comm., fiscal year 1994); S. REP. NO, 103-140, 1034 Cong., 1st Sess. (Sept. 14, 1993)
(Appropriations Comm,, fiscal year 1993); S, REP. NO. 103-128, 103d Cong., 1st Sess. (Aug.
6, 1993) (Appropriations Comm., fiscal year 1994); S. REP. No. 103-99, 1034 Cong,, 1st
Sess. (July 1, 1993) (Appropriations Comm., fiscal year 1994); S. REP, NoO. 103-83, 103d
Cong,, 1st Scss. (July 1, 1993) (Appropriations Comm., fiscal year 1993); S. REP. No. 103-
60, 103d Cong,, 1st Scss. (June 22, 1993) (Appropriations Comm., fiscal year 1993); S. REP.
No. 103-52, 103d Cong,., 1st Sess. (June 8, 1993) (Appropriations Comm., fiscal year 1993);
S. REP. NO. 102-455, 102d Cong., 2d Sess. (Oct. 5, 1992) (Appropriations Comm.,, fiscal
year 1993); S. REP. NO. 102-449, 102d Cong., 2d Sess. (Oct. 1, 1992) (Appropriations
Comm,, fiscal year 1993); S. REP. NO. 102-421, 102d Cong., 2d Sess. (Sept. 24, 1992)
(Appropriations Comm,, fiscal year 1993); S. REP. NO, 102-396, 102d Cong., 2d Sess. (Sept.
10, 1992) (Appropriations Comm., fiscal ycar 1993); S. REP. NO. 102-350, 102d Cong,., 2d
Sess. (July 30, 1992) (Appropriations Comm.,, fiscal year 1993); S. REP. NO. 100-519, 100th
Cong., 2d Sess. (Sept. 19, 1988) (Finance Comm., fiscal year 1989); S. REP. NO. 100-379,

— 100th Cong., 2d Scss. (June 7, 1988) (Finance Comm,, fiscal year 1989); S. REP. No. 100-
252, 100th Cong,, 1st Sess. (Dec. 10, 1987) (Finance Comm.,, fiscal year 1988); S. REP. No,
100-199, 100th Cong., 1st Sess. (Oct. 9, 1987) (Finance Comm.,, fiscal year 1988); S. REP.
No. 100-190, 100th Cong., 1st Sess. (Oct. 6, 1987) (Appropriations Comm., fiscal ycar
1988); S. REP. NO. 99-540, 99th Cong., 2d Sess. (Oct. 6, 1986) (Appropriations Comm., fis-

cal year 1987).

3 Scction 904(c) of the Congressional Budget Act (see infra pp. 361-363) and section
271(b) of Gramm-Rudman-Hollings (See infra p. 671) provide that the Senate may waive
or suspend section 302(f) only by the affirmative vote of three-fifths of the Members, duly
chosen and sworn ~ that is, 60 Senators. See also 132 CONG. REC. $14,202 (1986); Senate
Precedent PRL19860929-002 (Sept. 29, 1986) (LEGIS, Rules database). Section 275(b) of
Gramm-Rudman-Hollings provides that this supermajority rcquirement expires on
September 30, 1995, See infra p. 690.

Note also the prov'/isions for the suspension of section 302(f) under certain
circumstances after the declaration of war or a recession pursuant to section 258 of

Gramm-Rudman-Hollings. See infra pp. 619-630.
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Joint*® resolution, or amendment providing new budget
authori for such fiscal year or new entitlement au-
thority® effective during such fiscal year,” or any con-
ference report on any such bill or joint®? resolution, if —

(A) the enactment of such bill or resolution as

§ 3020 (1A
reported;

§ 30201(1)(8) (B) the adoption and enactment of such
amendment; or

$ 302M0(1)(C) (C) the enactment of such bill or resolution in

the form recommended in such conference report,

would cause the appropriate allocation made pursuant to
subsection (b)*? for such fiscal year of new discretionary
budget authority or new entitlement authority™® to be

3 So that one could not read this language to apply to simple House resolutions
sctting forth rules, section 13207(a)(1)(B) of the Budget Enforcement Act added the word
%joint,* See infra p. 723,

3 Section 3(2) defines *budget authority.” See supra pp. 11-13.

™ Section 3(9) (ree supra p. 18) defines “entitlement authority” to mean that authority
described in scction 401(c)(2)(C) (see infra p. 252).

3 Effective for fiscal year 1992 and after, section 13201(b)(3)(E)(i) of the Budget
Enforcement Act struck a reference here to ®new credit authority for such fiscal year” (see
infra p. 714), as title V now addresses credit (see infra pp. 273-298), and the provision of
credit authority has become the provision of either budget authority or entiticment
authority, (Section 402(b) dcfines *new credit authority® (see infra p. 261), in part by
reference to the definition of *credit authority” in section 3(10) (see supra p. 19).)

S0 that one could not read this language to apply to simple House resolutions
setting forth rules, section 13207(a)(1)(B) of the Budget Enforcement Act added the word
*joint.” See infra p. 723,

3 See supra pp. 90-91.

B Effective for fiscal year 1992 and after, section 13201(b)(3)(E)(ii) of the Budget

Enforcement Act struck a reference here to *new credit authority” (see infra p. 715), as
(continued...)
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exceeded.

(2) IN THE SENATE, — At any time after the Congress
has completed action on the concurrent resolution on the
budget required to be reported under section 301(a)** for
a fiscal year, it shall not be in order™ in the Senate to
consider any bill,”> joint resolution, amendment,”® mo-

B4(...continued)
title V now addresses credit (see infra pp. 273-298), and the provision of credit authority
has become the provision of cither budget authority or entitlement authority.

X3 See supra pp. S0-56.

34 See, e.g., 132 CONG. REC, 514,716 (1986); Senate Precedent PRL19861002-003 (Oct.
2, 1986) (amendment causing allocation to Agriculture Subcommittee to be exceeded ruled
out of order); 132 CONG. REC. §14,410 (1986); Senate Precedent PRL19861001-002 (Oct.
1, 1986) (amendment causing allocation to be exceeded ruled out of order).

Congressional Budget Act prohibitions are not self-cnforcing, and require points of
order from the floor for their enforcement. C. infru note 293 (regarding section 303(a)).

¥ Because section 302(f) does not contain the words “as reported® here, points of
order undcr scction 302(f) will apply to bills and resolutions as amended by amendments
against which points of order would lie under section 302(f). Cf. infra note 514 (regarding
the mecaning of *as reported® in section 311(a)(1)).

I An amendment is subject to points of order under the Congressional Budget Act
even if the Scnate has specified by unanimous consent that the amendment is one of the
amendments in order and the ycas and nays have been ordered. Cf. infra note 295

(regarding section 303).

The Senate Budget Committee estimates the costs of an amendment based on the
assumption that Congress has already enacted the pending bill (to which the amendment
has been offered) into law. Thus, when the current level exceeds the appropriate
allocation, and a bill is pending that would reduce spending by less than the amount by
which the current level exceeds the appropriate allocation, an amendment that would
increase spending at all (et of spending reductions in the amendment) will cause spending
to exceed the appropriate allocation, Note, however, that an amendment to a rescission
bill to restore funding resulting from appropriations enacted in a previous year does not
give rise to a point of order under section 302, as the amendment docs not (in the words
of section 302(f)) "provide[] for budget outlays, new budget authority, or new spending
authority." See 125 CONG. REC. 4987 (1981) (inquiry of Sen. Johnston regarding an
amendment by Sen. Kennedy); Senate Precedent PRL19790314-001 (Mar. 14, 1979)
(LEGIS, Rules database); ALAN S. FRUMIN, RIDDICK'S SENATE PROCEDURB 630 (1992);

infra note 1104.
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tion,™ or conference report,”® that provides® for
budget outlays,”* new budget authority,”® or new spend-
ing authority (as defined in section 401(c)(2))* in excess
of

§ 302(1(2)A) (A)*® the appropriate allocation®® of such

I Section 13207(a) of the Budget Enforcement Act added the word *motion® here.
See infra p. 723. For a discussion of the motivation for the addition, scc supra note 235.

¥ Section 13207(a)(1)(B) of the Budget Enforcement Act struck the words *bill or
resolution (including a conference report thereon), or any amendment to a bill or
resolution® here and inserted “bill, joint resolution, amendment, motion, or conference

report.” See infra p. 723,

#! Senate Budget Committce staff have advised (for example, in August 1990) that leg-
islation generally will not "provide[] for budget outlays, new budget authority, or new
spending authority (as defincd in section 401(c)(2)) in excess of . . . the appropriate alloca-
tion® unless it will, when added other legislation passed by the Senate, cause the appropri-
ate allocation to be exceeded. Senate Budget Committee staff will generally not add into
that calculation other legislation merely reported by a committee that the Senate has not

passed.
¥ Section 3(1) defines “budget outlays." See supra p. 11

A point of order lies under section 302(f) against an amendment that would increase
outlays above the appropriate allocation by incrcasing an obligation ceiling. 132 CONG.
REC. §13,521-23 (1986); Scnate Precedent PRL19860924-001 (Scpt. 24, 1986) (LEGIS,

Rules database).
3 Section 3(2) defines *budget authority.” See supra pp. 11-13.

¥ Section 13207(a)(2) of the Budget Enforcement Act added the reference to "new
spending authority (as defined in section 401(c)(2))." See infra p. 724.

Section 13201(b)(2) of the Budget Enforcement Act (see infra p. 713) added a
reference here to new credit authority for fiscal year 1991 only, as a stopgap for the period
before the fiscal year 1992 effective date for the credit reform provisions of title V. See
infra pp. 273-298. The words "or new credit authority® then dropped from this paragraph
after fiscal year 1991. See infra p. 713. Since then, the provision of credit authority has
become the provision of cither budget authority or entitlement authority. (Section 402(b)
defines “new credit authority® (see infra p. 261), in part by reference to the definition of
“credit authority” in section 3(10) (see supra p. 19).)

*5 Section 13112(a)(7)(A) of the Budget Enforcement Act added the letter *(A)"
here, See infra p. 709. Note that section 13303(c)(3) of the Budget Enforcement Act (see
infra p. 75T) added another subsection (A) below. See infra p. 103,
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¥ The appropriate allocation setting the ceiling may be an allocation of no dollars,
See 132 CONG. REC. $13,521-23 (1986); Scaate Preccdent PRL196860924-001 (Sept. 24,

1986) (LEGIS, Rulcs databasc).

The Congressional Budget Act makes no exception for violations of negligible
amounts. CY. infra note 520 (regarding section 311(a)).

Which committee’s or subcommiitee’s is the *appropriate allocation®? Specifically,
where a subcommitteo reports a bill affecting spending in the jurisdiction of another
subcommittes, or where a floor amendment to a bill in one jurisdiction affects spending
in the jurisdiction of another committee or subcommittee, to which committee or subcom-
mittee should the Budget Committee charge the effect?

Two differing solutions present themselves: A bill nule, under which the Budget
Committee would score against the committee or subcommittee that reported the bill, and
a subject matter rule, under which the Budget Committee would score against the com-
mittee or subcommittee in whose jurisdiction the subject matter of the provision falls. The
Senate Budget Committee generally follows the bill rule and scores legislation against the
committee or subcommittee that reported the bill,

In some circumstances, however, such as a continuing resolution or a supplemental
appropriations bill, no single subcommittee is responsible for the legislation. In such cases,
the Budget Committee has advised (for example, in October of 1986) that it will score
legislative provisions against the subcommittee in whose jurisdiction the subject matter of

the provision falls,

Scquential referral of legislation presents another exception calling for the applica-
tion of the subject matter rule. In July of 1990, Veterans’ Committee staff posed such a
case to the Director of the Congressional Budget Office. Director Reischauer responded
to the Chairman of the Veterans’ Affairs Committee as follows:

A member of your staff has requested an explanation of the scoring
of bills that are sequentially referred, such as $.190, a bill to permit certain
, service-disabled veterans who are retired from the Armed Forces to reccive
compensation concurrently with military retired pay without a reduction in
cither benefit. While CBO develops the cost of legislation, the Budget Com-
mittee determines how that cost will be charged to Committees. The general
rule that has been followed traditionally on sequential referrals is that the
committee taking the first action on a measure is scored with the cost of the
measure, regardless of the jurisdiction of the affected programs. When the
bill is sequentially referred to a second committee, an adjustment may be
made to the first committee’s scoring dependent upon the action of the second
committee.

In the case of S.190, the 1991 outlays from programs under the juris-
diction of the Veterans’ Affairs Committee are estimated to be $2 million.

The 1991 outlays from programs under the jurisdiction of the Armed Scrvices
(continued...)
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outlays or authority reported under subsection
(@), or

29(,..continued)
Committee arc cstimated at $420 million. Thus whea the Vetcrans’ Affairs
Committee reports the bill, the eatire $422 million will be charged against the
Veterans’ Affairs Committee’s allocation, If S.190 is sequentially referred to
the Armed Services Committee and that Committee reports it unchanged, the
$420 million in cost to their programs would at that time be scored against the
Armed Services Committec’s allocation and would no longer be charged
against that of the Veterans' Affairs Committee. 1f, however, the Armed
Services Committee takes no action on the bill, the full $422 million cost

would remain a charge against the Veterans® Affairs Committce.

Letter from Robert D. Reischauer to Sen, Alan Cranston (July 31, 1990). Director
Reischaucr referred to the Matsunaga Veterans Disability Benefits Improvement Act of
1990, S. 190, 101st Cong., 1st Sess., 135 CONG. REC, $551-52 (daily ed. Jan. 25, 1989). On
September 20, 1990, the Veterans Affairs Committee reported the bill (without a written
report), 136 CONG. REC. $13,507-08 (daily ed. Sept. 20, 1990), and the Presiding Officer
referred it to the Armed Services Committee.

When Dircctor Reischauer stated that “when the Veterans’ Affairs Committee
reports the bill, the entire $422 million will be charged against the Veterans® Affairs Com-
mittee's allocation,” he wrote of the assignment of responsibility, rather than the timing
of the charge. Senate Budget Committee staff have advised that they will generally not
charge legislation against a committee’s allocation before the legislation comes to the

Scnate floor. See supra note 261.

7 See supra pp. 88-90.

Note that a later sentence of this paragraph (see infra p. 102) exempts appropriations
from the point of order under this subparagraph.

Before cnactment of the Budget Enforcement Act, the point of order under this

paragraph lay only against excceding a committee's allocation to a subcommittee or
program, not against exceeding the budget resolution’s allocation to a committee. Section
13112(a)(7) of the Budget Enforcement Act extended the point of order to legislation that

would exceed cither. See infra p. 709.

Before cnactment of the Budget Enforcement Act, if a committee had not yet filed
its allocation under section 302(b), no point of order could lic under section 302(f), because
no basis would exist on which to determine whether the Committce had exceeded its
allocation. In such a case, the point of order would lie under seetion 302(c). 132 CONG.
REC. $10,693 (1986); Senate Precedent PRL19860807-003 (Aug. 7, 1986) (LEGIS, Rules
databasc). This precedent may have continuing application only for appropriations, which
a later sentence of this paragraph (see infra p. 102) exempts from the point of order against
exceeding the budget resolution’s allocation to a committee.

(continued...)
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§ 302(1)(2)(8) (B)*® the appropriate allocation®® (if any)

of such outlays or authority reported”™ under sub-
section (b)*" in connection with the most recently
agreed to concurrent resolution on the budget for
such fiscal year

or provides for social security outlays®” in excess of the
appropriate allocation of social security outlays under
subsection (a)*” for the fiscal year of the resolution or

*1(...continued)

For examples of waiver of this point of order by unanimous consent, see, c.g., 138
CONG. REC. $15,365 (daily ed. Sept. 26, 1992) (Bentsen motion to waive points of order
prospectively for a Chafec amendment creating a refundable tax credit); id. at S14,791
(daily ed. Sept. 23, 1992) (Bentsen motion to waive points of order prospectively for his

health care amendment).

24 Section 13112(a)(7)(B) of the Budget Enforcement Act added the Ictter (B) and
some of subparagraph (B) here. See infra p. 709. Note that section 13303(c)(3) of the
Budget Enforcement Act (see infra p. 757) added another subsection (B) below. See infra

p. 103.

3 For a discussion of what constitutes the *appropriate allocation,” see suprg note
266.

™ Section 13112(a)(7)(B) of the Budget Enforcement Act added the words "under
subsection (a), or (B) the appropriate allocation (if any) of such outlays or authority
reported” here. See infra p. 709.

M See supra pp. 90-91.

M Section 301(a)(6) implicitly defines the term ®social security outlays® as “outlays
of the old-age, survivors, and disability insurance program established under title IT of the
Social Security Act.” See supra note 145,

™ See supra pp. 88-90.

Note that the last sentence of this paragraph (see infra p. 102) exempts appropria-
tions from the point of order under this subparagraph.

Beforc enactment of the Budget Enforcement Act, the point of order under this
paragraph lay only against exceeding a committee’s allocation to a subcommittee or
program, not against exceeding the budget resolution’s allocation to a committee. Section

13112(a)(7) of the Budget Enforcement Act extended the point of order to legislation that
(continued...)
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for the total of that year and the 4 succeeding fiscal

years.’™ Subparagraph (A)*" shall not apply to any
bill, resolution, amendment, motion, or conference report
that is within the jurisdiction of the Committee on Appro-

priations.”® In applying this paragraph®” —

)(...continued)
would excced cither, See infra p. 709..

Before enactment of the Budget Enforcement Act, if a committee had not yet filed
its allocation under section 302(b), no point of order could lic under scction 302(f), because
no basis would exist on which to determine whether the Committee had exceeded its
allocation, In such a case, the point of order would lic under section 302(c). 132 CoNa.
REC. 510,693 (1986); Senate Precedent PRL19860807-003 (Aug. 7, 1986) (LEGIS, Rules
database). This preccdent may have continuing application only for appropriations, which
the last scatcace of this paragraph (see Infra p. 102) exempls from the point of order
against excceding the budget resolution’s allocation to a committee.

™ Section 13303(c)(2) of the Budget Enforcement Act added the words ®or provides
for social security outlays in excess of the appropriate allocation of social security outlays
under subsection (a) for the fiscal year of the resolution or for the !otal of that year and

the 4 succeeding fiscal years.” See infra p. 757.

7 There are two subparagraphs (A) in this paragraph, above and below. This
reference relates to the subparagraph (AY'above. See supra p. 98. Section 13112(a)(7) of
the Budget Enforcement Act added both this sentence and the letter (A) above. See infra

p. 709,

 Section 13112(a)(7)(C) of the Budget Enforcement Act added this sentence. See
infra p. 709.

The drafters of the Budget Enforcement Act thus intended that an appropriations
bill would be subject to the point of order for exceeding the appropriate subcommittee

allocation under section 302(b), but not for exceeding the full committee's allocation under
scction 302(a). The drafiers intended this result notwithstanding the language of section

602(c), which could be read to cause some ambiguity on this point, See infra note 886.
Note, however, that section 601(b) crcates much the same result, at least for fiscal years

through 1998, by providing a point of order for exceeding the total of all discretionary
spending. See infra p. 303.

7 Section 13303(c)(3) of the Budget Enforcement Act added the balance of this
paragraph. See infra p. 751, '
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§ 30200(2)(A) (A)™® estimated social security outlays®™
shall be deemed to be reduced by the excess of
estimated social security revenues®™ (including
social security revenues provided for in the bill,
resolution, amendment, or conference report with
respect to which this paragraph is applied) over the
appropriate level of social security revenues specified
in the most recently adopted concurrent resolution

on the budget;®!

§ 302(1(2)(8) (B)* estimated social security outlays shall
be deemed increased by the shortfall of estimated
social security revenues (including social security
revenues provided for in the bill, resolution, amend-
ment, or conference report with respect to which this
paragraph is applied) below the appropriate level of
social security revenues specified in the most recently

™ Section 13303(c)(3) of the Budget Enforcement Act added this subparagraph (A).
See infra p, 757. Note that section 13112(a)(7)(A) of the Budget Enforcement Act (see
infra p. 709) added another subparagraph (A) above. See supra p. 98.

™ Section 301(a)(6) implicitly defines the term “social security outlays® as “outlays
of the old-age, survivors, and disability insuradce program established under title IT of the
Social Sccurity Act.® See supra note 145,

™ Section 301(a)(7) implicitly defines the term “social sccurity revenues” as "revenues
of the old-age, survivors, and disability insurance program established under title 11 of the
Social Security Act (and the related provisions of the Internal Revenue Code of 1986).°

See supra note 145,

¥ In other words, if Congress raises Social Security revenues in excess of those
anticipated in the budget resolution, it may increase Social Security spending beyond that
anticipated in the budget resolution by the amount of the excess. The drafters of the
Budget Enforcement Act added this provision and subparagraph (B) of this section, as well
as the provisions of section 311(a)(2)(B)(i) and (ii) (see infra pp. 189-191), to allow
fungibility between Social Sccurity revenues and outlays.

M Section 13303(c)(3) of the Budget Enforcement Act added this subparagraph (B).
See infra p. 757. Note that section 13112(a)(7)(B) of the Budget Enforcement Act (see
infra p. 709) added another subparagraph (B) above. See supra p. 101,
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adopted concurrent resolution on the budget;™ and

§ 30200(2)(C) (C) no provision of any bill or resolution, or
any amendment thereto or conference report there-
on, involving a change in chapter 1 of the Internal
Revenue Code of 1986 shall be treated as affecting
the amount of social security revenues® unless
such provision changes the income tax treatment of
social security benefits.

The Chairman of the Committee on the Budget of the
Senate may file with the Senate appropriately revised allo-
cations under subsection (a)®* and revised functional
levels and aggregates to reflect the application of the
preceding sentence. Such revised allocations, functional
levels, and aggregates shall be considered as allocations,
functional levels, and aggregates contained in the most
recently agreed to concurrent resolution on the budget, and
the appropriate committees shall report revised allocations

pursuant to subsection (b).?*

¥ In other words, if Congress cuts Social Sccurity rcvenues below those anticipated
in the budget resolution, it may not increase Social Sccurity spending above the amount
cqual to the spending anticipated in the budget resolution minus the revenue shortfall. See
also section 311(a)(2)(B)(ii)(T) infra p. 190.

3 The drafters of the Budget Enforcement Act intended this language to address the
case where changes in income tax law had certain indirect effects on the Social Security
trust fund. (See also section 311(a)(2)(B)(iii) infra p. 191 (to the same effect).) The
drafters intended that these changes should not trigger a point of order under this section
dealing with the levels in that trust fund. To achieve the intended result, however, the
language should have read “social security revenucs or outlays.” This is s0 because when
revenues result from the taxation of Social Security benefits, the revenues flow into the
Treasury and the Treasury then makes a payment to the Social Security Trust Funds. The
payment is scored as a positive outlay when made by the Treasury and a negative outlay
when received by Social Security. Therefore, any changes to the income tax law that
indirectly affect the amount of revenue collected from the income taxation of Social
Security benefits would affect Social Sccurity outlays rather than revenues.

® See supra pp. 88-90.

% See supra pp. 90-91.
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§ 302g) (g0 DETERMINATIONS BY BUDGET COMMITTEES. — For

purposes of this section, the levels of new budget authority,™
spending authority as described in section 401(c)(2),™ out-
lays®™ and new credit aathority®™ for a fiscal year shall be
determined on the basis of estimates made by the Committee
on the Budget™ of the House of Representatives or the
Senate, as the case may be.

¥ Section 3(2) defines "budget authority.” See supra pp. 11-13.
™ See infra pp. 251-254,
¥ Section 3(1) defines “outlays.” See supra p. 11,

3 Section 402(b) defines "new credit authority” (see infra p. 261), in part by reference
to the definition of “credit authority” in section 3(10) (see supra p. 19).

®! This subsection reflects the normal scorekeeping convention that Congress turns
to its Budget Committees to assess the costs of legislation. See also section 201(g), supra
P 32; section 310(d)(4), infra p. 172; section 311(c), infra p. 194; section 313(c), infra p.
228; and section 258B(h)(4) of Gramm-Rudman-Hollings, infra p. 650.
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CONCURRENT RESOLUTION ON THE BUD-
GET MUST BE ADOPTED BEFORE LEGIS-
LATION PROVIDING NEW BUDGET AU-
THORITY, NEW SPENDING AUTHORITY,
NEW CREDIT AUTHORITY, OR CHANGES
IN REVENUES OR THE PUBLIC DEBT
LIMIT IS CONSIDERED

SEC. 303 (a) IN GENERAL. — It shall not ‘
be in order”™ in either the House of Representa- \
a

tives or the Senate to consider any bill,”. joint
resolution, amendment,”™ motion,™ or confer-

#1 Section 303 is codificd as amended at 2 U.S.C. § 634 (1988 & Supp. IV 1992),

# Although section 303 sets forth a prohibition, that prohibition is not self-enforcing,
and requires a point of order from the floor for its enforcement. 130 CONG. REC. $7919
(1984); Senate Precedent PRL19840621-001 (June 21, 1984) (LEGIS, Rules database),

The Congressional Budget Act makes no exception for violations of negligible
amounts, Cf. infra note 520 (regarding section 311(a)).

® If a bill violates section 303, the point of order will lic notwithstanding that a
complete substitute that would not violate section 303 is pending. 132 CONG. REC. $318-19
(1986); Senate Precedent PRL19860127-001 (Jan, 27, 1986) (LEGIS, Rules databasc)
(inquiry of Scn. Metzenbaum; bill that would reduce revenucs).

# An amendment is subject to points of order under the Congressional Budget Act
even if the Senate has specified by unanimous consent that the amendment is one of the
amendments in order and the yeas and nays have been ordered. See 132 CONG. REC.
$7973-74, $8169, S8207-09 (June 19, 23 & 24, 1986); Senate Precedent PRL19860624-001
(June 24, 1986) (LEGIS, Rules database) (point of order by Sen. Packwood on amendment
by Sen. Melcher that would reduce revenues in violation of section 303(a)).

B¢ Section 13207(a) of the Budget Enforcement Act added the word "motion® here.
See infra p. 723. For a discussion of the motivation for the addition, see supra note 235.
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ence report”™ as reported”™ to the House or Senate which
provides —

§ 303(a)(1) (1) new budget authority™ for a fiscal year;

(2) an increase or decrease in revenues*® to become

§ 303(s)(2)
effective during a fiscal year;

§ 303(0)(3) (3) an increase or decrease in the public debt

#7 Section 13207(a)(1)(C) of the Budget Enforcement Act struck *bill or resolution
(or amendment thereto)® here and inserted *bill, joint resolution, amendment, motion, or
conference report.® See infra p. 723. Before enactment of the Budget Enforcement Act,
by virtue of its application to "amendments,” section 303 also applied to conference reports
by preccdent where amendments made in conference contain new matter not previously
considcred by the Semate. 124 CONG. REC. $9383-403 (1978); Senate Precedent
PRL19780410-001 (Apr. 10, 1978) (LEGIS, Rules database); see also 131 CONG. REC.
$6367-68 (1985); Senate Precedent PRL19850516-001 (May 16, 1985) (LEGIS, Rules data-
basc) (the Chair responded that a particular conference report would violate section
303(a)); 132 CONG. REC. §16,419-20, S$16,611-13 (1986); Senatc Preccdent PRL19861016-
002 (Oct. 16, 1986) (LEGIS, Rules databasc) (precedent headnote states that a point of
order would lic against a conference report; point of order waived).

® (. infra note 514 (by virtue of the words “as rcpone&_,' a point of order will not
lic under section 311(a) against a deficit-neutral bill that has been amended by an
amendment that reduces revenues below the revenue floor).

#  See, e.g, 133 CONG. REC, S5381-83 (1987) (point of order by Sen, Chiles on
amendment by Sen. Boschwitz).

Scction 3(2) defines "budget authority.” See supra pp. 11-13.

3 See, eg., 132 CONG. REC. $8207-09 (1986); Senate Precedent PRL19860624-001
(June 24, 1986) (LEGIS, Rulcs database) (point of order by Sen. Packwood on amendment
by Sen. Melcher that would reduce revenues); 132 CONG. REC. $318-19 (1986); Senate
Precedent PRL19660127-001 (Jan. 27, 1986) (LEGIS, Rules database) (inquiry of Sen.
Metzenbaum; bill that would reduce revenues); 131 CONG. REC, S8806-07 (1985); Scnate
Precedent PRL19850626-001 (June 26, 1985) (LEGIS, Rules database) (inquiry of Sen.
Chafee; amendment that would reduce revenues); 131 CONG. REC, $6367-68 (1985); Senate
Precedent PRL19850516-001 (May 16, 198S) (LEGIS, Rules database) (inquiry of Sen.
Metzenbaum; conference report that would raiscs revenucs).
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limit™ to become effective during a fiscal year;

(4) new entitlement authority™ to become effective
during a fiscal year;

(5> in the Senate only, new spending authority
(as defined in section 401(c)(2)*) for a fiscal year; or

(6)* in the Senate only, outlays,*®

®! The public debt limit is set at 31 U.S.C. § 3101 (Supp. III 1991), amended by the
Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, § 13411, 107 Stat. 312

(1993).

%2 Section 303(a) prohibits legislation that would create entitlement authority that
would become effective before Congress has agreed to a budget resolution for the appropri-
ate fiscal ycar, and such legislation would not fall within an exception un section 303(b).
129 CONG. REC. S9826, S9845, S9852 (1983); Scnate Precedent PRL19830713-004 (July 13,
1983) (LEGIS, Rules databasc). In other words, an entitlement that begins in a year
beyond the budget resolution violates section 303(a). 130 CONG, REC, $7070-71, §7102-12,
$7175, S7181 (1984); Senate Precedent PRL19840613-002 (June 13, 1984) (LEGIS, Rules
database); see also 132 CONG. REC. $16,419-20, $16,611-13 (1986); Senate Precedent
PRL19861016-002 (Oct. 16, 1986) (LEGIS, Rules database) (precedent headnote states that
a point of order would lie against a conference report if that conference report contained
catitlements to become effective in years beyond the resolulion; point of order waived).

Entitlements begin in the year payments arc made, not when benefits vest. 130
CONG. REC. §7107 (1984); Senate Precedent PRL19840613-002 (June 13, 1984) (LEGIS,

Rules database) (inquiry of Sen. Armstrong),

Section 3(9) (see supra p. 18) dcfines “cntitlement authority” to mean that authority
described in section 401(c)(2)(C) (see infra p. 252). For a discussion of language that
ensurcs that authority will not constitute entitlement authority, see infra note 652,

30 Section 13205(a)(3) of the Budget Enforcement Act amended this paragraph to
read as it does now. See infra p. 720. Section 13205(a)(1) of the Budget Enforcement Act

repealed what used to be paragraph (5). See infra p. 720. Before enactment of the Budget
Enforcement Act, paragraph (5) read as follows: °(5) new credit authority for a fiscal
ycar." Effective for fiscal year 1992 and after, title V addresses credit (see infra pp. 273-
298), and the provision of what was credit authority has become the provision of cither

budget authority or eatitlement authority.
X4 See infra pp. 251-254,

3 Section 13205(a)(3) of the Budget Bnforcement Act added this paragraph. See
infra p. 720.
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until the concurrent resolution on the budget for such fiscal
year (or, in the Senate, a concurrent resolution on the budget
covering such fiscal year)® has been agreed to*® pursuant

2%(...continued)
¢ Section 3(1) defines "outlays.” See supra p. 11.

®7 Section 13205(a)(4) of the Budget Enforcement Act added the parenthetical *(or,
in the Senate, a concurrent resolution on the budget covering such fiscal year).” See infra
p. 720. Thus, for Senate committecs other than the Appropriations Committee (for which
subsection (b)(2) provides an explicit exception), no point of order will lic if the spending
provided begins in any one of the five years covered by the most recent budget resolution.

*  On a number of occasions, the House and the Scnate have passed simple
resolutions providing that the Congress shall be deemed to have agreed to a budget
resolution for the fiscal year. As a consequence of these resolutions, points of order would
not lic under section 303, but would lie under sections 302 and 311,

On July 16, 1985, the House passed H. Res, 221, which waived points of order under
section 303(a) against consideration of any appropriations bill. That resolution stated (in

relevant part):

Scc. 2. All points of order for failure to comply with the provisions
of section 303(a) of the Congressional Budget Act of 1974 (Public Law
93-344) are hereby waived against the consideration of any general appropria-
tion bill making appropriations for fiscal year 1986 reported by the Committee
on Appropriations before July 12, 1985,

H. Res. 221, 99th Cong,, 1st Sess., 131 CONG. REC. H5666-75 (July 16, 1985).

Eight days later, the House passed H. Res. 231, which deemed the Congress to have
adopted the House-passed budget resolution for purposes of applying points of order in
the House. H. Res. 231 stated:

H. REes. 231

Resolved, That, for the purposes of the provisions of the Congressio-
nal Budget Act of 1974 (Public Law 93-344), as they apply to the House of
Representatives, the Congress shall be considered to have adopted H. Con.
Res. 152, revising the congressional budget for the United States Government
for the fiscal ycar 1985 and setting forth the congressional budget for the
United States Government for the fiscal years 1986, 1987, and 1988, as
adopted by the House on May 23, 1985. For the purposes of this resolution,
the allocations of budget authority and new entitlement authority printed in
the Congressional Record of July 23, 1985 by Representative Gray of
Pennsylvania, shall be considered as allocations made pursuant to section
302(a) of the Congressional Budget Act of 1974 (Public Law 93-344).

(continued...)
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SEC. 2. This resolution shall cease to apply upon final adoption by

the House and the Senate of a concurrent resolution on the budget for the
applicable fiscal year or years.

H. Res. 231, 99th Cong,, 1st Scas., 131 CONG. REC. H6171 (daily cd. July 24, 1965).

On June 17, 1987, the House Rules Committee reported to the House H. Res. 197,
a similar resolution, H. Res. 197, 100th, 1s¢ Scss., 134 CONG. REC. H5212, D837 (daily ed.
June 17, 1987). The next day, however, the Rules Committee reported a rule (H. Res.
201) for the consideration of the conference report on the budget resolution for that year
(H. Con. Res. 93) that also provided for laying H. Res. 197 on the table. See 134 CONG.
REC. D847-48 (daily ed. June 18, 1987). The House passed that rule on June 23. See id.
at H5398-407 (daily ed. June 24, 1987).

On June 19, 1990, the House passed another resolution, H. Res. 413, to deem the
House-passed budget resolution to govern the House. H. Res. 413 stated (in relevant

part):

Sec. 3. (a) For purposes of sections 302 and 311 of the Congressional
Budget Act of 1974, as amended (Public Law 93-344, as amended by Public
Law 99-177) as they apply to the Commiltec on Appropriations and
consideration of general appropriation bills, amendments thereto or confer-
ence reports thereon, in the House of Representatives, the Congress shall be
considered to have adopted H. Con. Res, 310, setting forth the congressional
budget for the United States Government for the fiscal years 1991, 1992, 1993,
1994, and 1995, as adopted by the Housc on May 1, 1990. For purposes of this
resolution, the allocations of spending and credit responsibility to the
Committee on Appropriations printed in the star print of H. Rept. 101-455
shall be considered as allocations made pursuant to section 302(a) of the
Congressional Budget Act of 1974, as amended.

(b) This section shall cease to apply upon final adoption by the House
and the Senate of a concurrent resolution on the budget for fiscal year 1991

H. Res. 413, 101st Cong., 2d Sess., 136 CONG. REC. H3733 (daily ed. June 19, 1990).

The Senate followed suit on July 12, 1990, as the Senate Budget Committee reported
and the Senate passed by unanimous consent S. Res. 308, a simple resolution to give the
Appropriations Committee its allocations. S. Res. 308 stated:

RESOLUTION

To provide budget allocations for fiscal year 1991 to the Senate Committee on
Appropriations under section 302(a) of the Congressional Budget Act

of 1974,
(continued...)
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%4(...continued)

Resolved, That (a) for purposes of section 302(a) of the Congressional Budget
Act of 1974 the estimated allocation of the appropriate levels of budget totals
for the Scnate Committee on Appropriations shall be —

(1) $690,606,000,000 in total budget outlays; and
(2) $680,512,000,000 in total new budget authority,

until a concurrent resolution on the budget for fiscal year 1991 is agreed to
by the Senate and House of Representatives pursuant to section 301 of

Congressional Budget Act of 1974,

(b) Notwithstanding the provisions of subsection (a) and if the
Bipartisan Executive-Congressional Economic Summit reaches an agreement
on appropriate levels of budget totals different from those contained in
subsection (a) and the Congress adopts such levels, the levels agreed to by the
Bipartisan Exccutive-Congressional Economic Summit shall supersede the
levels contained in subsection (a).

S. Res. 308, 101st Cong., 2d Sess., 136 CONG. REC. §9642-43 (daily ed. July 12, 1990).

In related legislation, the Spending Reduction Act of 1984, a reconciliation bill
created in response to instructions in a budget resolution adopted during the previous
calendar year, stated the sense of the House that in the absence of agreement on a budget
resolution, the House would abide by the House-passed budget resolution (H. Con. Res.
280). Similar provisions stated the sense of the Senate regarding defense and non-defense
ceilings for appropriations activity, but the Senate did not give these ceilings the status of
an allocation to the Appropriations Committee under section 302(a). The Spending
Reduction Act provides (in relevant part):

TITLE 1 — GENERAL PROVISIONS
SENSE OF SENATE STATEMENT

SEC. 2101, It is the sense of the Scnate that ceilings on fiscal year
1985 appropriation bills shall not exceed, in the aggregate, $139.8 billion for
non-defense, discretionary accounts, and shall not exceed $299 billion for
defense accounts. Further, it is the sense of the Senate that the allocations of
these sums, normally done through the section 302(b) process under the Con-
gressional Budget and Impoundment Control Act of 1974, in the absence of
a first concurrent budget resolution for fiscal year 1985 will be done by the
Senate Appropriations Committee to guide its subcommittees in their separate
deliberations on individual appropriation bills for fiscal year 1985.

SENSE OF HOUSE STATEMENT
(continued...)
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to section 301,

§ 309p)(1) (b) EXCEPTIONS. — (1) In the House of Representa-
tives,”® subsection (2)*"' does not apply to any bill or resolu-

tion —

$ 303B) (NN (A)*? providing new budget authority®® which
first becomes available in a fiscal year following the fiscal
year to which the concurrent resolution applies; or

»4(...continued)

SBEC. 2102, (a) It is the Sense of the House that in fiscal year 1985,
1986, and 1987, Federal deficits can be reduced by $182 billion as a result of
the first concurrent resolution on the budget for fiscal year 1985 and the
Deficit Reduction Act of 1984, Further, it is the sense of the House that
these deficit reductions shall be divided among revenue increascs, domestic
spending reductions, and limits on the growth in military spending,

(b) 1t is the sense of the House that in the absence of agreement on
a first concurrent resolution on the budget for fiscal year 1985 that the House
will continue to abide by House Concurrent Resolution 280, as passed the

House.

(c) It is the sensc of the House that the Congress shall immediately
adopt a conference report on the first concurrent resolution on the budget for
fiscal year 1985 and that the Congress shall enforce the aggregate levels of
revenue and spending provided in such resolution,

Pub. L. No. 98-369, §§ 2101-2102, 98 Stat. 494, 1057-58 (1984).

¥® See supra pp. 50-87.

3 Section 13205(b)(1) of the Budget Enforcement Act added the words “(1) In the
House of Representatives.” See infra p. 720. Thus, these exceptions no longer apply in
the Senate.

M See supra pp. 106-112.

32 Section 13205(b)(1) of the Budget Enforcement Act changed this number from
*(1)° to *(A)® to conform to the addition of the words *(1) In the House of Representa-

tives,” above, See infra p. 720.
3 Section 3(2) defines "budget authority. See supra pp. 11-13.
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(B)*" increasing or decreasing revenues which first
become effective in a fiscal year following the fiscal year to
which the concurrent resolution applies.””

§ 303(b)(1)(8)

After May 15 of any calendar year, subsection (a)’® does not
apply in the House of Representatives to any general appropri-
ation bill,>"” or amendment thereto, which provides new bud-
get authority®® for the flscal year beginning in such calendar

year,

§ 303()(2) (2)*° In the Senate, subsection (a)** does not apply to
any bill or resolution making advance appropriations for the
fiscal year to which the concurrent resolution applies and the

two succeeding fiscal years.

M Section 13205(b)(1) of the Budget Enforcement Act changed this number from
*(2)* to °(B)" to conform to the addition of the words “(1) In the House of Representa-

tives,” above. See infra p. 720.

35 Before the enactment of the Budget Enforcement Act, under a precedent of
October 5, 1978, sometimes called "thc Long precedent,” scction 303(a) applied in the
Senate — with respect to revenucs at least — only during the period from January 1 through
the adoption of the budget resolution, See 124 CONG. REC. §17,238-44 (daily ed. Oct. 5,
1978). The precedent arose from the Senate’s votc to overturn-acorcsct—ruling of the
Chair. Because section 13205(b)(1) of the Budgct Enforcement Act added the words *(1)
In thc Housc of Representatives,” (see infra p. 720) at the beginning of this paragraph, the
exception provided by this subparagraph no longer applies in the Senate, and the Long
precedent should have no continuing validity. For another precedent under this section as
it used to apply in the Senate, sce, ¢.g., 131 CONG. REC. $8806-07 (1985); Scnate Precedent
PRL19850626-001 (June 26, 1985) (LEGIS, Rules database) (inquiry of Sen. Chafee;
amendment that would reduce revenues in the year for which the budget resolution in con-

ference would provide).
46 See supra pp. 106-112,

W Section 3(5) defines *appropriation Act® by reference to 1 U.S.C. § 105. See supra
p- 16. For the text of 1 U.S.C. § 105 (1988), see supra note 36.

38 Section 3(2) defines *budget authority.” See supra pp. 11-13,

3 Section 13205(b)(2) of the Budget Enforcement Act added this paragraph. See
infra p. 720.

3 See supra pp. 106-112,
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(c) WAIVER IN THE SENATE.? —

(1) The committee of the Senate which reports any
bill or resolution (or amendment thereto) to which subsec-
tion (a)*® applies may at or after the time it reports such
bill or resolution (or amendment), report a resolution®?

3 Note that the Senate may waive section 303(a) pursuant to section 904(b), see infra
pp. 359-361, and that cither the Senate or the House may pass a simple resolution that
would waive section 303(a). See supra note 308,

Comparc the parallel provisions for waiver in the Senate in section 402(c) as
originally enacted in 1974 but repealed in 1985. See infra note 697.

3 See supra pp. 106-112.

B See, e.g., S. Res. 82, 98th Cong., 1st Sess. 129 CONG. REC. $2191 (daily ed. Mar,
7, 1983) (Sen. Dole, for S. 690); S. Res. 91, 98th Cong., 1st Scss., 129 CONG. REC, $2944
(daily ed. Mar. 185, 1983) (Sen. Dole, for S. 1); S. Res. 388, 98th Cong., 2d Sess., 130 CONG.
REC. §5687 (daily ed. May 14, 1984) (Sen. Andrews, for S. 1735); S. Res. 399, 98th Cong,,
2d Sess., 130 CONG. REC. S6790 (daily ed. June 7, 1984) (Sen. Andrews, for S. 1967); S.
Res. 409, 98th Cong., 2d Sess., 130 CONG. REC. §7390 (daily ed. June 15, 1984) (Sen.
Packwood, for S. 2527); S. Res. 441, 98th Cong., 2d Sess., 130 CONG. REec. $11,271 (daily
ed. Sept. 17, 1984) (Sen. Simpson, for S. 2736 as reported by the Senate Comm. on
Veteran's Affairs); S. Res. 453, 98th Cong., 2d Sess., 130 CONG. REC. $11,979 (daily ed.
Sept. 26, 1984) (Scn, Symms, for S. 3024); S. Res. 64, 99th Cong,, 1st Sess., 131 CONG.
REC, $1801 (daily ed. Feb. 5, 1985) (Sen. Symms, for S. 391); S. Res. 156, 99th Cong., 1st
Sess., 131 CoNG. REC, $10,867 (daily ed. May, 7 1985) (Sen. Goldwater, for S. 1029); S.
Res. 162, 99th Cong,, 1st Sess., 131 CONG. REC, §12,135 (daily ed. May 15, 1985) (Sen.
Goldwater, for S. 1029); S. Res. 168, 99th Cong., 1st Sess., 131 CONG. REC. $12,135 (daily
ed, May 16, 1985) (Sen. Goldwater, for S, 1160); S. Res. 192, 99th Cong,, 1st Sess., 131
CONG. REC. §17,633 (daily ed. June 27, 1985) (Sen. Murkowski, for H.R. 752, as reported
by the Senate Comm, on Veterans’ Affairs); S. Res. 198, 99th Cong,, 1st Sess., 131 CONG.,
REC. $18,016 (daily ed. July 8, 1985) (Sen. Murkowski, for S. 876 as reported by the Scnate
Comm, on Veterans' Affairs); S. Res. 208, 99th Cong,., 1st Sess., 131 CONG. REC. §22,415
(daily ed. Aug. 1, 1985) (Sen. Abdnor, for S. 1567, the Water Resources Development Act
of 1985); S. Res. 218, 99th Cong,, 1st Sess., 131 CONG. REC. $23,229 (daily ed. Sept. 10,
1985) (Sen. Thurmond, for S. 1200 as reported by the Senate Comm. on the Judiciary); S.
Res. 247, 99th Cong,, 1st Sess., 131 CONG. REC, §29,748 (daily ed. Oct. 30, 1985) (Sen.
Roth, for S. 1527 as reported by the Comm. on Governmental Affairs); S. Res. 410, 99th
Cong., 2d Sess., 132 CONG. REC. §11,218 (daily ed. May 19, 1986) (Sen. Roth, for the
conference report on H.R. 2672); S. Res. 416, 99th Cong., 2d Sess,, 132 CONG. REC.
$12,067 (daily ed. May 29, 1986) (Sen. Packwood, for H.R. 3838 and the Comm. on
Finance amendment thereto); S. Res. 417, 99th Cong., 2d Sess., 132 CONG. REC. S6478
(daily cd. June 2, 1986) (Sen. Stafford, for S. 1965, the Higher Education Amendments of

1986); S. Res. 425, 99th Cong., 2d Sess., 132 CONG. REC. $13,128 (daily ed. June 10, 1986)
(continued...)
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to the Senate

(A) providing for the waiver of subsection
(a)™ with respect to such bill or resolution (or
amendment), and

§ 309(c)(1)(8) (B) stating the reasons why the waiver is

§ 303(c)(2)

necessary.

The resolution shall then be referred to the Committee on
the Budget of the Senate. That committee shall report the
resolution to the Senate within 10 days after the resolution
is referred to it (not counting any day on which the Senate
is not in session) beginning with the day following the day
on which it is so referred, accompanied by that committee’s
recommendations and reasons for such recommendations
with respect to the resolution. If the committee does not
report -the resolution within such 10-day period, it shall
automatically be discharged from further consideration of
the resolution and the resolution shall be placed on the

calendar.

(2) During the consideration of any such resolution,

3(...continued)

(Sen. Thurmond, for S. 2216, designating September 17, 1987, the biccntennial of the
signing of the Constitution of the United States, as "Constitution Day”); S. Res. 459, 99th
Cong., 2d Sess., 132 CONG, REC. $S19,240 (daily ed. Aug. 5, 1986) (Sen. Symms, for S,
2405); S. Res. 477, 99th Cong., 2d Sess., 132 CONG, REC, $21,385 (daily ed. Aug 13, 1986)
(Sen. Roth, for S. 2230 as reported by the Comm. on Governmental Affairs); S. Res. 83,
100th Cong,, 1st Sess., 133 CONG, REC, $1200 (daily ed. Jan. 27, 1987), id. at S1671 (daily
cd. Feb. 4, 1987) (Sen. Cranston, for S382, the Urban Mass Transportation Act of 1987;
approved 84-16); S. Res, 85, 100th Cong., 1st Sess., 133 CONG. REC, $1200 (daily ed. Jan.
27, 1987), id. at S1452 (daily ed. Feb. 2, 1987) (Sen. Burdick, for S. 387, Federal Aid-
Highway Act; approved 91-1); S. Res. 242, 100th Cong., 1st Sess., 133 CONG, REC. $9198
(daily ed. July 1, 1987), id. at $15,247 (daily ed. Oct. 28, 1987) (Sen. Hollings, for S. 1184,
the Airport and Airway Capacity Expansion Act; approved 92-5).

3 See supra pp. 106-112,
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debate shall be limited® to one hour, to be equally
divided between, and controlled by, the majority leader and
minority leader or their designees, and the time on any
debatable motion or appeal shall be limited™
to twenty minutes, to be equally divided be-
tween, and controlled by, the mover and the
manager of the resolution. In the event the
manager of the resolution is in favor of any
such motion or appeal, the time in opposition
thereto shall be controlled by the minority leader or his
designee. Such leaders, or either of them, may, from the
time under their control on the passage of such resolution,
allot additional time to any Senator during the considera-
tion of any debatable motion or appeal. No amendment to
the resolution is in order.””

(3) If, after the Committee on the Budget has
reported (or been discharged from further consideration
of) the resolution, the Senate agrees to the resolution, then
subsection (a)*® shall not apply with respect to the bill
or resolution (or amendment thereto) to which the resolu-

tion so agreed to applies.

3 Contrast the case under a motion to waive pursuant to section 904(b), where
Scnators may debate without a time limit. See infra note 960,

3 Contrast the cases for appeals gencrally under section 904(d) (see infra pp. 366-
368), and for appeals during consideration of budget resolutions and reconciliation
legislation under section 305(b)(2) (see infra pp. 124-136), where Senators may debate for

one hour.

3 Congressional Budget Act prohibitions are not self-enforcing, and require points
of order from the floor for their caforcement. CYf. supra note 293 (regarding section

303(a)).

Cf. 131 CONG. REC. $4503-04 (1985); Senate Precedent PRL19850422-00Z (Apr. 22,
1985) (LEGIS, Rules databasc) (When the Senate suspends the rules and thereby calls up
an amendment to a measure which the provisions of public law provide is unamendable
(under Public Law 98-473, for military or paramilitary assistance to the contra forces in
Nicaragua), the amendment neced not be germane to the measure.).

3% See supra pp. 106-112,
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PERMISSIBLE REVISIONS OF CONCUR-
RENT RESOLUTIONS ON THE BUDGET

SEC. 304.® (a) IN GENERAL. — At any time*® after
the concurrent resolution on the budget for a fiscal year has
been agreed to pursuant to section 301, and before the end
of such fiscal year, the two Houses may adopt a concurrent
resolution on the budget which revises or reaffirms the concur-
rent resolution on the budget for such fiscal year most recently

agreed to.*”

(b)*® ECONOMIC ASSUMPTIONS. — The provisions of

3 Section 304 is codificd as amended at 2 U.S.C. § 635 (1988 & Supp. IV 1992).

9 In some years, Congress has revised the budget for the curreat fiscal year as part
of the budget resolution for the upcoming fiscal year. For example, the budget resolution
for fiscal year 1986 also revised the budget totals for fiscal year 1985.

B See supra pp. 50-87.

X2 For examples of second and revised budget resolutions, see Second Concurrent
Resolution on the Budget, 1982, S. Con. Res. 50, 97th Cong,, 1st Sess., 95 Stat. 1778 (1981);
Second Concurrent Resolution on the Budget — Fiscal Year 1981, H, Con. Res, 448, 96th
Cong., 2d Sess., 94 Stat. 3680 (1980); Third Concurrent Resolution on the Budget, Fiscal
Year 1980, S. Con. Res. 53, 96th Cong., 1st Sess., 93 Stat. 1428 (1979); Sccond Concurrent
Resolution on the Budget — Fiscal Yecar 1980, S. Con. Res. 36, 96th Cong., 1st Sess., 125
CONG. REC. 30,796 (1979) (adopted); Second Concurrent Resolution on the Budget —
Fiscal Year 1979, H. Con. Res. 683, 95th Cong,, 2d Sess., 92 Stat. 3878 (1978); Second
Concurrent Resolution on the Budget — Fiscal Year 1978, H. Con. Res. 341, 95th Cong,,
1st Sess., 91 Stat. 1683 (1977); Third Concvrrent Resolution on the Budget — Fiscal Year
1977, S. Con. Res. 10, 95th Cong., 1st Sess,, 91 Stat. 1666 (1977); Second Concurrent
Resolution on the Budget — Fiscal Year 1977, S. Con. Res. 139, 94th Cong., 2d Sess., 90
Stat. 3044 (1976); Second Concurrent Resolution on the Budget — Fiscal Year 1976, H.
Con. Res. 466, 94th Cong,, 1st Sess., 89 Stat. 1209 (1975). -

W Section 13112(a)(8) of the Budget Enforcement Act repcaled what used to be
subsection (b) and redesignated what used to be subsection (c) as subsection (b). See infra
p- 709. Section 208(b) of the Balanced Budget and Emeigency Deficit Control Reaffirma-

tion Act of 1987 added what was then subsection (c) and is now subsection (b). Pub. L.
(continued...)
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section 301(g)** shall apply with respect to concurrent resolu-
tions on the budget under this section (and amendments
thereto®™ and conference reports thereon) in the same way
they apply to concurrent resolutions on the budget under such

(...continued)
No. 100-119, § 208(b), 101 Stat. 754, 786 (1987).

Before enactment of the Budget Enforcement Act, subsection (b) read as follows:

(b) MAXIMUM DEFICIT AMOUNT MAY NOT BE EXCEEDED. — The
provisions of section 301(i) shall apply with respect to concurrent resolutions
on the budget under this section (and amendments thereto and conference
reports thereon) in the same way they apply to concurrent resolulions on the
budget under such section 301(i) (and amendments thereto and conference

reports thereon).

Section 13303(b) of the Budget Enforcement Act (see infra p. 756) repealed what
used to be section 301(i). Section 13111 of the Budget Enforcement Act (see infra p. 707)
added a new section 606(c) of the Congressional Budget Act (see infra p. 334) that fulfills
much the same function as did the old section 301(i). (Compare the text of what used to
be section 301(i) (see infra note 912) with that of the new section 606(c). See infra p. 334.)
Note, however, that section 606(c) does not apply to revisions of budget resolutions under
section 304, even though the parallel language for the House of Representatives in section
606(b) (see infra p. 334) explicitly mentions revisions of budget resolutions under section
304. Consequently, while violating the maximum deficit amount in this context used to
violate the Congressional Budget Acl, it no longer does.

Section 13208(a)(1) of the Budget Enforcement Act amendcd-section 904(c) of the
Congressional Budget Act to consolidate in one place the list of points of order requiring
60 votes to waive. See infra p. 728. Congress intended the new section 904(c) to supersede
section 271(b) of Gramm-Rudman-Hollings (see infra p. 671), but section 13208 of the
Budget Enforcement Act (see infra pp. 728-729) mistakenly failed to repeal section 271(b)
of Gramm-Rudman-Hollings. While the new section 904(c) does not list section 304(b),
section 271(b) continues to list section 304(b) among the-points of order that it requires
60 Senators to waive. See infra p. 671. Thus, if the statute is to be taken at its face value,
it requires 60 Senators to waive a point of order raised on the grounds that a revision of
a budget resolution uses two sets of economic assumptions, even though such a sin may be
waived by a majority if the Senate commits it on the first budget resolution that the Scnate

considers for a fiscal year.

' See supra pp. 81-82.

¥ An amendment is subject to points of order under the Congressional Budget Act
even if the Senate has specified by unanimous consent that the amendment is one of the
amendments in order and the yeas and nays have been ordered. Cf. supra note 295

(regarding section 303(a)).
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section 301(g)™ (and amendments thereto and conference
reports thereon).”

34 See supra pp. 81-82.

¥ Congressional Budget Act prohibitions are not self-enforcing, and require points
of order from the floor for their enforcement. Cf. supra note 293 (regarding section
303(a)).
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PROVISIONS RELATING TO THE CONSID-

ERATION OF CONCURRENT RESOLU-
TIONS ON THE BUDGET

SEC. 305> (a) PROCEDURE IN HOUSE OF REPRESEN-

TATIVES AFTER REPORT OF COMMITTEE; DEBATE. —

(1) When the Committee on the Budget of the House
of Representatives has reported any concurrent resolution
on the budget, it is in order at any time after the fifth day
(excluding Saturdays, Sundays, and legal holidays) follow-
ing the day on which the report upon such resolution by
the Committee on the Budget has been available to
Members of the House and, if applicable, after the first
day (excluding Saturdays, Sundays, and legal holidays)
following the day on which a report upon such resolution
by the Committee on Rules pursuant to section 301(c)*
has been available to Members of the House (even though
a previous motion to the same effect has been disagreed
to) to move to proceed to the consideration of the concur-
rent resolution. The motion is highly privileged and is not
debatable. An amendment to the motion is not in order,
and it is not in order to move to reconsider the vote by

which the motion is agreed to or disagreed to.

(2) General debate on any concurrent resolution on
the budget in the House of Representatives shall be limited
to not more than 10 hours, which shall be divided equally
between the majority and minority parties, plus such
additional hours of debate as are consumed pursuant to
paragraph (3). A motion further to limit debate is not

B8 Section 305 is codificd as amended at 2 U.S.C. § 636 (1988 & Supp. 1V 1992).

X See supra p. 69.
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debatable. A motion to recommit the concurrent resolu-
tion is not in order, and it is not in order to move to
reconsider the vote by which the concurrent resolution is

agreed to or disagreed to.

(3) Following the presentation of opening statements
on the concurrent resolution on the budget for a fiscal year
by the chairman and ranking minority member of the
Committee on the Budget of the House, there shall be a
period of up to four hours for debate on economic goals

and priorities.

(4) Only if a concurrent resolution on the budget
reported by the Committee on the budget of the House sets
forth the economic goals (as described in sections
3(a)(2)* and 4(b)*'! of the Full Employment Act of
1946) which the estimates, amounts, and levels (as de-
scribed in section 301(a)*?) set forth in such resolution
are designed to achieve, shall it be in order to offer to such
resolution an amendment relating to such goals, and such
amendment shall be in order only if it also proposes to
alter such estimates, amounts, and levels in germane
fashion in order to be consistent with the goals proposed

in such amendment.

(5) Consideration of any concurrent resolution on
the budget by the House of Representatives shall be in the
Committee of the Whole, and the resolution shall be
considered for amendment under the five-minute rule in
accordance with the applicable provisions of rule XXIII of
the Rules of the House of Representatives. After the
Commiittee rises and reports the resolution back to the

¥ See supra note 200.
¥ See supra note 152

3 See supra pp. 50-56.

72-927 0 - 93 - 6
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House, the previous question shall be considered as
ordered on the resolution and any amendments thereto to
final passage without intervening motion; except that it
shall be in order at any time prior to final passage (not-
withstanding any other rule or provision of law) to adopt
an amendment (or a series of amendments) changing any
figure or figures in the resolution as so reported to the
extent necessary to achieve mathematical consistency.

(6) Debate in the House of Representatives on the
conference report on any concurrent resolution on the
budget shall be limited to not more than § hours, which
shall be divided equally between the majority and minority
parties. A motion further to limit debate is not debatable.
A motion to recommit the conference report is not in
order, and it is not in order to move to reconsider the vo
te by which the conference report is agreed to or disagreed

to.

(7) Appeals from decisions of the Chair relating to
the application of the Rules of the House of Representa-
tives to the procedure relating to any concurrent resolution
on the budget shall be decided without debate.

(b) PROCEDURE IN SENATE AFTER REPORT OF COMMIT-
TEE; DEBATE; AMENDMENTS, —**

3 Budget resolutions are privileged, so the motion to proceed to a budget resolution
is not debatable, and the resolution does not have to lie over a day before consideration.
127 CONG. REC. S4871 (1981); Scnate Precedent PRL19810512-001 (May 12, 1981)
(LEGIS, Rules database) (response of the Chair to motion by Majority Leader Baker).
During the consideration of one budget resolution (for example, an S. Con. Res.), the Sen-
ate’s adoption of a motion to proceed to a second budget resolution (for example, an H.
Con. Res.), places the first budget resolution (here, the S. Con. Res.) on the Calendar. Id.
On the cffects of privilege, sce ALAN S. FRUMIN, RIDDICK’S SENATE PROCEDURE 1034-37
(1992) ("Privileged Business®). In contrast, if the Senate agrees by unanimous consent to
take up to the second resolution, the result is different, Icaving the first budget resolution
pending at the end of consideration of the second budget resolution. Compare id. at 664-65
(displacement by motion) with id. at 669 (displaccment by unanimous consent).
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§ 308()(1) (1) Debate in the Senate on any concurrent resolu-
tion on the budget, and all amendments thereto** and
debatable motions and appeals in connection therewith,**

)

3 The Committec on the Budget may modify the budget resolution on the floor. See
126 CONG. REC. S4516 (daily cd. May 5, 1980) (statcment of Chairman Hollings). The
Committee on the Budget may authorize a Senator to modify a Committee amendment to
a budget resolution. 127 CONG. REC. $2697 (daily ed. Mar. 26, 1981) (statcment of Major-

ity Leader Baker).

A committec need not have a formal meeting to authorize the offering of a commit-
tec amendment on its behalf; rather, a majority of the committee may so authorize by
polling. 128 CoNG. REC, $9014-15 (1982); Senate Precedent PRL19820722-005 (July 22,
1982) (LEGIS, Rules database) (inquiry by Sen, DeConcini regarding Dole amendment on
behalf of the Finance Committee on the Tax Reconciliation Act of 1982).

At the end of the time for dcbate on a bill or resolution, Senators may call up
amendments for the Scnate to vote on without debate, Cf. 128 CoNa. REC. $15,711
(1982); Scnate Precedent PRL19821220-004 (Dec. 20, 1982) (LEGIS, Rules databasc)
(inquiries of Sen. Byrd; where a unanimous consent agreement provides for a vote at a
time certain, when that time arrives amendments may be offered and voted on without
debate). (The Chair uses precedents under unanimous consent agreements (o interpret
provisions of the Congressional Budget Act that use the language used in unanimous
consent agreements. See 127 CONG. REC, $3148 (1981); Senate Precedent PRL19810401-
001 (Apr. 1, 1981) (LEGIS, Rules database) (for the debate in this precedent, see infra

note 353).)

33 Section 209 of the Balanced Budget and Emergency Deficit Control Reaffinnation
Act of 1987, entitled “Clarification of Congressional Intent Regarding Time Limits for
Conference Reports on Concurrent Resolutions on the Budget,® added the words ®and all
amendments thereto and debatable motions and appeals in connection therewith.” Pub.
L. No. 100-119, § 209, 101 Stat. 754, 787 (Sept. 29, 1987). The joint statement of mangers
accompanying the conference report on that bill explained:

5. Time Limit for Conference Reports on Budget Resolutions

Current Law

Section 305(c)(2) of the 1974 Budget Act establishes time limits for
debate on the conference reports on budget resolutions and reconciliation
legislation, Howcver, it is not clear from the language whether the time limit
applies to appeals, debatable motions, and amendments in disagreement.

Senate Amendment

The Senate amendment (Section 232) amends Section 305(c)(2) to

specifically include in the time limit "all amendments in disagrecment, and all
(continued...)
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shall be limited to not more than 50 hours,** except that
with respect to any concurrent resolution re-
ferred to in section 304(a)*’ all such debate
shall be limited to not more than 15 hours.
The time shall be equally divided between, and
controlled by, the majority leader and the
minority leader or their designees.

(2)**® Debate in the Senate on any amendment to
a concurrent resolution on the budget shall be limited to
2 hours, to be equally divided between, and con-
trolled by, the mover and the manager of the
concurrent resolution, and debate on any

M5(...continued)
amendments thereto, and debatable motions and appcals in connection

therewith.”

Conference Agreement

The House recedes and concurs in the Senatc amendment. The
conferees intend that all debate on the confercnce report should fall within
the established time limits.

H.R. CoNF, REP, No. 100-313, 100th Cong., 1st Scss. 64-65 (1987), reprinted in 1987
U.S.C.C.A.N. 739, 764-65.

¢ In contrast, section 310(c)(2) limits debate on a reconciliation bill to 20 hours. See
infra p. 173.

M See supra p. 117.

3 Section 904(c) provides that the Senate may waive or suspend section 305(b)(2)
only by the affirmative vote of three-fifths of the Members, duly chosen and sworn — that
is, 60 Senators. See infra p. 361; see also 132 CONG. REC, S12,986; Senate Precedent
PRL19860919-003 (Sept. 19, 1986) (LEGIS, Rules database) (vote of three-fifths of the
Senators duly chosen and sworn is required to waive the germaneness requirement con-

tained in section 305(b)(2)).
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amendment to an amendment, debatable motion,** or
appeal® shall be limited to 1 hour, to be equally divided
between, and controlled by, the mover and the manager of

3 When a Senator makes a motion to waive under section 904(b) during the
consideration of a reconciliation bill, debate is limited to one hour, as specificd by section
305(b) and applied to reconciliation by section 310(c). 131 CONG. REC, §14,011 (1985);
Senate Precedent PRL19851024-002 (Oct. 24, 1985) (LEGIS, Rules database).

The motion is subject to a motion to table when that time has expired or been
yiclded back. Id.

Any motion in the Senate must be submitted in writing upon the request of any
Senator, Id.

/A Scnator must control timc or have time yielded to him to make a parliamentary
inquiry when the Seaate is considering a matter under controlled debate time. Id.

Compare the similar provisions for control and division of time on motions to
recommit in paragraph (5), which do not provide for time for the minority leader, See

infra p. 137,

Despite the legislative language of this paragraph and paragraph (5), the Chair once
responded to an inquiry that time for debate on a motion to recommit during consideration
of a reconciliation bill was controlled by and cvenly divided between the mover of the
recommittal motion and the majority leader. 128 CONG. REC. S8705 (1982); Senate
Precedent PRL19820720-003 (July 20, 1982) (LEGIS, Rules database) (inquiry by Majority
Leader Baker during debate on the Reconciliation Tax Act of 1982). As section 310(e)(1)
applies the provisions of section 305(b)(2), and, more particularly, section 305(b)(5), to
reconciliation bills, section 305(b)(5) indicates that the Chair should have responded that
time was to be equally divided between, and controlled by, the mover and the manager of

the reconciliation bill.

3 Compare the similar provisions for control and division of time on appeals in
section 904(d), which do not provide for time for the minority leader. See infra p. 366,

Despite the legislative language of this paragraph and section 904(d), the Chair once
responded to an inquiry that time for debate on an appeal from the ruling of the Chair
during consideration of a reconciliation bill was controlled by and evenly divided between
the Senator who made the appeal and the majority leader. 128 CONG. REC. §8702-03,
$8705 (1982); Senate Precedent PRL19820720-003 (July 20, 1982) (LEGIS, Rules database)
(inquiry by the manager, Senator Packwood, during debate on the Reconciliation Tax Act
of 1982). As section 310(¢e)(1) applies the provisions of section 305(b)(2) to reconciliation
bills, section 305(b)(2) indicates that the Chair should have responded that time was to be
equally divided between, and controlled by, the Senator who made the appeal and the
manager of the reconciliation bill, except that in the event that the manager favored the
appeal, the minority leader or the minority leader’s designee would control the time in

opposition.
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the concurrent resolution, except that in the event the
manager of the concurrent resolution is in favor of any
such amendment, motion, or appcal, the time in opposition
thereto shall be controlled by the minority leader or his
designee. No amendment™ that is not germane™ to

¥ An amendment is subject to points of order under the Congressional Budget Act

even if the Scnate has specified by unanimous consent that the amendment is one of the
amendments in order and the yeas and nays have been ordered. €Y. supra note 295

(regarding section 303(a)).

¥ In summary, an amendment is germanc ondy if it:

strikes a provision,

changes a number or date,

states purcly precatory language (such as findings, a scnse of the Senate, or a sense
of the Congress) within the jurisdiction of the Budget Committee (or in application
Lo reconciliation, some reporting committee), or

otherwise does not add any new subject matter or expand the existing subject matter.

The Chair uscs precedents regarding germanencss under unanimous consent agree-

ments to interpret this provision of the Congressional Budget Act, which uses the language
used in unanimous conscnt agrecments in the usual form. 127 CONG. REC. $3148 (1981);

Scnate Precedent PRL19610401-001 (Apr. 1, 1981) (LEGIS, Rules database) (for the
debate in this precedent, see infra note 353).

Recently, the Parliamentarian has modified the definition of germaneness, to some

degree returning to older precedents. Consequently, ta order to ensure that one bas a cor-
rect understanding of the current law of germancness, one must consult the Parliamentar-
ian as particular cases arise. For more on the subject of germaneness of amendments, see
ALAN S. FRUMIN, RIDDICK'S SENATE PROCEDURE 854-62 (1992). In Riddick's Senate

Procedure, the Parliamentarian spells out some general guidelines:

Although the precedents of the Scnate with respect to germaneness
of amendments reflect various conclusions, it has generally been understood
that germancness is more restrictive than relevancy. However, in order to be
germane, an amendment must at least be relevant. Therefore, while a simple
restriction on the effect of a measurc would gencrally be germane, a
restriction subject to an irrclevant contingency would not be germane.

The Scnate usually imposes a germaneness requirement when it
dccides to limit debate on a proposal. In this sense, the Senate enters into a

contract whereby it promiscs to bring a measure to a vote in exchange for a
(continued...)
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3(...continued)
promise that the measure to be voted on will consist of known and foresee-

able issues. Since it is difficult to know in advance the limits what proposals
might be relevant to a measure, the precedents interpreting germaneness have
gencrally imposed a more restrictive standard than simple relevancy.

The following arc among the questions that are conmsidered in
determining whether an amendment is germane: does it add any new subject
matter? does it expand the powers, authoritics, or constraints being
proposed? does it amend existing law or another measure, as opposed to the
measure before the Senate? does it involve another class of persons not
otherwise covered by the measure? does it involve additional administrative
entitics? is it within the jurisdiction of thc committee that rcported the
mecasure? and is it foreseeable?

Amendments fall into four classes for the purpose of determining
germaneness, Amendments in the first two classes are considered germane
per se. Class one consists of amendments that strike language without
inserting other language, Class two consists of amendments that change
numbers and dates. Class three consists of amendments that propose
nonbinding language (such as sense of Senate or sense of Congress language).
Under recent practice, if such nonbinding language is within the jurisdiction
of the committee that reported the measure, the amendment is considered
germane,

The fourth class consists of amendments that add language to a
measure, but do not fall into either class two or three.

In determining whether an amendment is germane, the Chair first
identifics in which of these four classes an amendment belongs. If an
amendment falls within any of the first three classes, it will be considered
germane. All other amendments are examined on a case by case basis to
determine if they are germane. Such examination requires a detailed analysis
of the amendment and the matter to be amended, and takes into account the
principles and guidelines stated above.

Id. at 854-55.

During the 1980s, the test for germaneness flowed from a series of inquiries of the
Chair clarifying the precedents on germaneness on April 22, 1982. See 128 CONG. REC.
$3879-82 (1982). These inquiries spelled out a rather formalistic, but more predictable,
test. The first headnote of the Parliamentarian’s record of that precedent summarizes:

The germaneness test is much more severe in the Senate than a simple subject
matter test. It is basically a technical amendment test, and adding language
to a bill which expands the powers available under that bill has been ruled

nongermane. Amendments which restrict powers granted by a bill have been
(continued...)
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¥¥(...continucd)
ruled germane, In addition, amendments which propose to strike language in
a bill regardless of their effect upon the powers granted in a bill are per se
germane.

Scnate Precedent PRL19820422-001 (Apr. 22, 1982) (LEGIS, Rules database).

The precedent arose in the Senate debate of the motion to proceed to S. 1680, the
Criminal Cods Reform Act of 1981. Senators McClure and Helms propounded a series
of parliamentary inquiries of the Presiding Officer (Senator Cochran), Jd.

In a series of inquiries and responses, Senator McClure and the Chair made clear
than an amendment may permissibly restrict the meaning of a section, but could not
broaden its effect:

Mr. McCLURE, Mr. President, I have the following parliamentary
inquiry: Is the amendment . . . nongermane because it introduces a new word
which changes the meaning of the amended section, in that it replaces, “inter-
feres with, hinders, delays, or prevents,® with ®causes interference with, or
hindrance, dclay, or prevention of?”

The PRESIDING OFFICER. Changing th¢ meaning of the section
is permissible if the change does not broaden the effect of the section.

Mr. McCLURE. It would not be germane because it adds new

language, if that new language does not change the meaning —~ excuse me —
if it does not add ncw material in spitc of the fact that it may change the

mcaning,

The PRESIDING OFFICER. It is permissible within the germane-
ncss standard to change the mcaning so long as you do not broaden the
meaning.

Mr. McCLURE. Mr. President, I understand the words: I am not
sure I understand the implication. I can change it but not broaden it. That
is one of my concerns.

The PRESIDING OFFICER. The meaning could be restricted by
the change.

Mr. McCLURE. It could be restricted but not broadened?
The PRESIDING OFFICER. The Senator is correct.

Mr. McCLURE. And the addition of the word “causes® in that
particular place — does that restrict or does that expand?

(continued...)
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»3(,..continued)
The PRESIDING OFFICER. The original meaning included both

a conduct and a result test. The new meaning only includes a result test.

Mr. McCLURE. Therefore, it is a restriction? Do I understand the
Chair correctly?

The PRESIDING OFFICER. The Senator is correct.

Mr. McCLURE. The second inquiry: Is thc amendment on page
20 ... nongermanc because it introduces new subject matter not pertaining
to criminal law in that it adds a new section bringing the bill into conformity

with the Budget Act?

The PRESIDING OFFICER. That amendment restricts the power
which would be otherwise available; therefore, it would be germane.

Mr, McCLURE. Is the amendment on page 3, line 2, nongermane
because it adds new crimes to the list of exemplions from the inchoate

offenses?

The PRESIDING OFFICER. If the amendment added a new crime
to a list of crimes for which penalties could he assessed, it would be
nongermane. This amendment adds a restriction on the bill; therefore, it is

germane,

Mr. McCLURE. That is true because, Mr. President, it adds to a list
of exemptions; is that correct?

The PRESIDING OFFICER. The Senator is correct.

Mr. McCLURE. Is the amendment on page 12, line 4, nongermane
because it adds a new section dealing with safety offenses to the bill? '

The PRESIDING OFFICER. This indeed does add a new crime,
and therefore would be considered nongermane.

Mr. McCLURE. Is the amendment on 21, line 1, nongermane
because it references in a new section?

The PRESIDING OFFICER. This amendment expands the effect
of the bill and therefore is nongermane.

Mr. McCLURE. Amendment No. 1287 ... would prohibit funds

from the victims compensation program being used to perform abortions.
(continued...)
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133 continucd)
Would that amendment be nongcrmane?

Tbe PRESIDING OFFICER. This amendment appears to be a
restrictive amendment, and therefore it would be germane.,

128 CONG. REC. S3879 (1982); Senate Preccdent PRL19820422-001 (Apr. 22, 1982)
(LEGIS, Rules database). For additional authority for the proposition that an amendment
that on its face restricts the effect of the bill or amendment is germane, see 128 CONG.
REC. $15,711 (1962); Senate Precedent PRL19821219-002 (Dec. 19, 1982) (LEGIS, Rules
database) (inquiry of Sen. Harry F. Byrd, Jr.); 128 CONG. REC. $11,844 (1982) (inquiry of

Sen. Robert C. Byrd regarding Weicker amendment).

In another sct of inquirics on April 22, 1982, Senator McClure and the Chair made
clear that an amendment that would strike language is always germane:

Mr. McCLURE. . ..

Amendment No. 1285 would strike section 402, Since it would be an
amendment to strike, it would not be subject to the germancness test; is that

correct?

The PRESIDING OFFICER. No amendment to strike, regardless
of its effect, can be ruled nongermane.

A

Mr. McCLURE., Amcndment No. 1288 would restore current law
with respect to the jurisdiction of the Bureau of Alcohol, Tobacco, and
Fircarms and would affect the bill by removing several broad jurisdictional
expansions, but it would add to the bill current law while restricting the bili
with respect to the broadening of jurisdiction. Would that be nongermane?

The PRESIDING OFFICER. Amendment 1288, since it is fashioned
as an amendment to strike, is per se germane.

ceee

Mr. McCLURE. Amendment No, 1290 would repeal the order of
notice provisions which would allow businessmen to be ordered to notify
customers to suc them. Would the amendment be in order?

The PRESIDING OFFICER. Since the amendment is an amend-
ment to strike, it would be per se germane.

128 CONG. REC. §3879-80 (1982); Scnatc Precedent PRL19820422-001 (Apr. 22, 1982)
(LEGIS, Rules database).
(continued...)
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»3(...continued)

A third set of inquiries indicates that an amendment that changes a figure is
germane:

Mr. McCLURE. Amendment No. 1289 would restore current law
with respect to the general level of criminal fines and would remove the
structure that has been created in the proposed legislation. Would that
amendment be nongermane?

The PRESIDING OFFICER. The amendment appears to be an
attempt to strike a figure and substitute in licu thercof another figure and

therefore would be germane.

Id.

In one inquiry, the continued utility of which is in question by virtue of the
Parliamentarian's new interpretation of the precedents, Sznator McClure and the Chair
spelled out that an amendment that would substitute new language that is not restrictive
of the bill would not be germane even if it dealt with the same subject matter:

Mr, McCLURE. ... Amendment 1295 would restore current law
with respect to first degree murder. Would that amendment be germane?

The PRESIDING OFFICER. This is another amendment that is in
fact two amendments. The first is an amendment to strike, and would be
germane, The sccond expands the effect of the bill, and would not be

germane,

Mr. McCLURE. I might pursue that one step further, in that the
subject matter to be added with respect to line4-of the amendment; being the
numeral 1111, is language that deals with the same subject matter but in a
manner different from that contained in the bill, in the first half of the
amendment, which would be stricken. _

The PRESIDING OFFICER. The germaneness test has never been
interpreted as a subject matter test, It is basically a technical amendment test,
and even cxpanding the bill dealing with the same subject matter has been

ruled nongermane.

Mr. McCLURE. 1 will not debate the issue with respect to this
particular amendment. I simply wish to point out that that which is in 1111
is the same subject matter — does not expand the bill. 1t is a substitution for
the bill language with respect to the law relating to first degree murder. If we
get to that point, I might wish to discuss that a little further, because I am not
certain in this instance that if you look past the number to what is containcd

in page 522, line 2, it would be discerned that 1111 is the same subject matter
(continued...)
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¥3(...continued)
and not a broadcning of the subject matter of the bill,

I might rencw that parliamentary inquiry when, as, and if we get to
the point when that becomes pertinent.

The PRESIDING OFFICER. The Senator has not propounded an
additional inquiry?

Mr. McCLURE. No; I have not.

Id. at S3,880.

Similarly, another precedent indicates that an amendment that adds nonrestrictive
language is not germane, even if the amendment is relevant to the bill. 131 CONG. REC,
$17,507 (1985); Senate Precedent PRL19851212-001 (Dec. 12, 1985) (LEGIS, Rules
databasc). In the precedent of December 12, 1985, the pending bill, S, 1396, provided for
the settlement of claims relating to trust allotmcats of land granted to certain Native
Americans and for judicial review of compensation findings by the Secretary of the Interior
relating to those claims, A unanimous consent agreement required that amendments be
germane and relevant. On a point of order by Senator Durenberger, the Chair ruled not
germane a Mclcher amendment that required the United States to provide legal assistance
to allottees or beirs regarding the merits of their claims under the bill. Id.

A ruling of Deccmber 3, 1985, provides another precedent for the proposition that
an amendment that adds nonrestrictive language to a bill is not germane. 131 CONG. REC.
$16,735 (1985); Senatc Precedent PRL19851203-010 (Dec. 3, 1985) (LEGIS, Rules
database). The pending bill then (S. 1884, the farm credit system bill) governed by a
unanimous consent agrecment that required that amendments be germane, provided for
threc members of a board to be elected by farm credit banks and two members to be
appointed by the Chairman of another board. Id. Senator Boren’s amendment proposed
to reduce from three to two those members to be elected by farm credit banks, and
provided that one member be appointed by the Secretary of Agriculture. /d. The Chair

ruled as follows:

The PRESIDING OFFICER (Mr. Gorton of Washington).
germaneness of the amendment is required by the unanimous consent
agreement. The amendment of the Senator from Oklahoma does add new
language which does not restrict powers contained in the bill and it is,
therefore, not germane. The point of order is sustained.

Id.

An amendment that would have limited a proposed increase in a tax contained in
a bill, but also proposed to increase another tax not contained in the bill was not germane.
128 CONG. REC. 8884, S8,887-88 (1982); Scnate Precedent PRL19820722-001 (July 22,

1982) (LEGIS, Rules database) (point of order by Sen. Dole to Thurmond amendment to
(continued...)
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®%(...continued)
the Tax Reconciliation Act of 1982).

Onco the Senate has stricken language, that language can no longer form the basis
for germaneness. 128 CONG. REC. S3880 (1982); Senate Precedent PRL19820422-001

(Apr. 22, 1982) (LEGIS, Rules database). Senator McClure and the Chair set this
precedent on the same April 22, 1982, sl of inqguiries noled above:

Mr. McCLURE. . .. i

Amendment No. 1296: The amendment would strike section 1325,
Is that amendment germane?

The PRESIDING OFFICER, This amendment is two amendments.
The first is an amendment to strike, and would be germane, The sccond
appears to expand the cffect of the bill, and therefore would not be germane.

Mr. McCLURE., If as a matter of fact, the language contained in
#1503, 1505,° referred to in line 4 of the amendment, is more restrictive than
the language being stricken in the first half of the amendment, would it then
survive the germanencess test?

‘The PRESIDING OFFICER. Once language has been stricken, it
no longer sets the parameters for germancness.

Mr. McCLURE. Even though it is in the same amendment?

The PRESIDING OFFICER. The Chair has observed that this is not
onc amendment but two amendments.

Id.

The Chair will consider germane per sc amendments reported by or offered by
authority of the committee of jurisdiction, and such amendments may form part of the
basis for determining germaneness. 128 CONG. REC. §9014-15 (1982); Senate Precedent
PRL19820722-005 (July 22, 1982) (LEGIS, Rules databasc) (inquiry by Sen, DeConcini
regarding Dole amendment on behalf of the Finance Committee on the Tax Reconciliation
Act of 1982). The Chair will consider germane an amendment that is germane to an
amendment reported by a committee, even if the committee amendment itself contains
significant matter within the jurisdiction of another committee in violation of the
jurisdictional rule of rule XV, paragraph 5. 128 CONG. REC. S8702-04 (1982); Scnate
Precedent PRL19820720-002 (July 20, 1982) (LEGIS, Rules database) (debate on
reconciliation bill). It follows, then, that the Chair will consider per se germane an
amendment reported by a committee even if the committee amendment contains significant
matter within the jurisdiction of another committee in violation of the jurisdictional rule

of rule XV, paragraph 5. See id.
(continued...)
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the provisions of such concurrent resolution shall be
recelved.® Such leaders, or either of them, may, from

33(...continued)
A Scnator may offer again on behalf of the committee that bad reported the

mcasurc an amendment that the Chair had ruled out of order as nongermane when offered
by the Senator in the Senator’s individual capacity. See 128 CONG. REC. $9014-15 (1982);
Scnate Precedent PRL19820722-005 (July 22, 1982) (LEGIS, Rules database) (Dole
amendment to the Tax Reconciliation Act of 1982).

The Chair will consider germane an amendment that is germane to an amendment
for which the Senate has waived the germaneness requirement of the Congressional Budget
Act. 132 CONG. REC. $12,986 (1986); Senate Precedent PRL19860919-004 (Sept. 19, 1986)
(LEGIS, Rules database); 131 CONG. REC. S$14,015-16 (1985); Senate Precedent

PRL19851024-003 (Oct. 24, 1985) (LEGIS, Rules database).

A motion under section 904(b) to waive the germancness requirement of the

Congressional Budget Act without specifying the object of that motion, even though made
in responsc to a point of order against an amendment, would waive that requirement
without restriction. 131 CONG. REC. $14,015-16 (1985); Senate Precedent PRL19851024-

003 (Oct. 24, 1985) (LEGIS, Rules database).

Sctting the time or sequence for a vote on an amendment does not implicitly waive
the germaneness requircment. See 129 CONG. REC, S1807 (1983); Senate Precedent
PRL19830301-001 (Mar, 1, 1983) (LEGIS, Rules database) (inquirics of Sens.
Metzenbaum, Byrd, and Baker regarding cloture).

The germaneness requirement does not apply to a motion to recommit a reconcilia-
tion bill with instructions to report back forthwith a specific amendment that would bring
a commiltee into compliance with the reconciliation instructions in the budget resoation,
Scnate Precedent PRL19810617-001 (June 17, 1981) (LEGIS, Rules database); see also

infra note 446,

In contrast to the germaneness test, the test (or relevance is a looser, subject matter
test. See infra note 1722,

Also in contrast to the germaneness test, the test for extrancousness (in the context
of reconciliation) depends on another set of criteria regarding, among other things, whether
the provision in question reduces the deficit. See section 313 (sometimes called the “Byrd

Rule®) infra pp. 198-245.

3 The language that such amendments “shall not be reccived® merely permits a
Senator to raise a point of order after time on the amendment has expired, and does not
authorize the Chair to rule on the amendment at the Chair’s initiative. 127 CONG. REC,
$3148 (1981); Senate Preccdent PRL19810401-001 (Apr. 1, 1981) (LEGIS, Rules database).
On April 1, 1981, the following debate took place before time on the amendment had

expired:

(continued...)
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¥(...continued)
Mr. LONG.....

«+». Mr. President, I make the point of order that this amendment
is not germane to the bill.

Mr. METZENBAUM. Mr, President, I believe the Senator’s point
of order is premature,

The PRESIDING OFFICER, The Chair would inform the Senator
from Louisiana that a point of order is not in order at this time,

Mr. LONG. Mr. President, the reorganization law says that an
amendment that is not germane will not be received.

Mr. METZENBAUM. But it also says it is not in order until time
for debate on the amendment has expired.

The PRESIDING OFFICER. The Senator from Louisiana has the
floor.

The point of order would be in order after the time for debate on the
amendment bas expired.

Mr. LONG. Mr. President, might I just discuss it? We have before
us an amendment which, under the law, is an amendment that is not to be
received. Therefore, I make the point of order that this amendment is out of
order. It should not have been reccived and there is nothing to debate.

The PRESIDING OFFICER. The Chair is of the opinion that the
point of order may or may not be correct. It looks as if it might be correct.
But the language °shall not be received® is standard language used by the
Scnate in unanimous-consent agreements which impose germancness on
amendments. Under the precedents of the Senate, it has been held uniformly
that, under those circumstances, a point of order against an amendment on
the ground that it is not germane may not be made until the time of the
amendment has expired.

Id

0. supra note 293 (Congressional Budget Act prohibitions are not self-enforcing, and
require points of order from the floor for their enforcement; regarding section 303(a)).

Contrast the rule under cloture, where the Chair will take the initiative to rule out
of order nongermane amendments without waiting for a point of order from the floor. See,

eg., 130 CONG. REC. S11,111-12 (1984); Scnate Preccdent PRL19840913-001 (Sept. 13,
(continued...)
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the time under their control on the passage of the concur-
rent resolution, allot additional time to any Senator during
the consideration of any amendment, debatable motion, or

appeal.

(3) Following the presentation of opening
statements on the concurrent resolution on the
budget for a fiscal year by the chairman and
ranking minority member of the Committee on
the Budget of the Senate, there shall be a
period of up to four hours for debate on economic goals

and policies.

(4) Subject to the other limitations of this Act, only
if a concurrent resolution on the budget reported by the
Commiittee on the Budget of the Senate sets forth the
economic goals (as described in sections 3(a)(2)* and
4(b)*® of the Employment Act of 1946) which the esti-
mates, amounts, and levels (as described in section
301(a)**) set forth in such resolution are designed to

3%(,..continued)
1984) (LEGIS, Rules database); 128 CONG. REC. S$11,844 (1982); Senate Precedent

PRL19820920-002 (Sept. 20, 1982) (LEGIS, Rules database) (inquiry of Sen. Robert C.
Byrd).

For further examples of the application of the point of order under section 305(b),
see, e.g., 133 CONaG. REC. §17,652-53 (daily ed. Dec. 10, 1987) (Harkin motion to waive
rejected 47-49 regarding his amendment no. 1257 to S. 1920, the Omnibus Budget
Reconciliation Act of 1987); 133 CONG. REC. S17,600 (daily ed, Dec. 10, 1987) (Majority
Leader Byrd’s motion to waive section 305(b) and other sections approved 81-13 regarding
specified amendments and motion to recommit regarding S. 1920, the Omnibus Budget

Reconciliation Act of 1987).
B34 See supra note 200.
¥ See supra note 152,

¥6 See supra pp. 50-56.
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achieve, shall it be in order™ to offer to such resolution
an amendment relating to such goals,” and such amend-
ment shall be in order™ only if it also proposes to alter
such estimates, amounts, and levels in germane®® fashion
in order to be consistent with the goals proposed in such

amendment.

(5) A motion to further limit debate is not debatable.
A motion to recommit (except a motion to recommit with
instructions to report back within a specified
number of days, not to exceed 3, not counting
any day on which the Senate is not in session)
is not in order. Debate on any such motion to
recommit shall be limited to 1 hour, to be
equally divided between, and controlled by, the
mover and the manager of the concurrent resolution,*

¥ Congressional Budget Act prohibitions are not self-enforcing, and require points
of order from the floor for their enforcement. Cf. supra note 293 (regarding section

303(a)).

3% An amendment is subject to points of order under the Congressional Budget Act
even if the Senate has specified by unanimous consent that the amendment is one of the
amendments in order and the yeas and nays have been ordered. Cf. supra note 295

(regarding section 303(a)).
¥ I
¥ For a discussion of germanenzss, sce supra note 352,

¥l Compare the similar provisions for control and division of time on motions
generally in paragraph (2), which provide for time for the minority leader under certain
circumstances, See supra p. 125.

Despite the legislative language of this paragraph and paragraph (2), the Chair once
responded to an inquiry that time for debate on a motion to recommit during consideration
of a reconciliation bill was controlled by and evenly divided between the mover of the
recommittal motion and the majority leader. 128 CoNG. REC. S8705 (1982); Senate
Precedent PRL19820720-003 (July 20, 1982) (LEGIS, Rules database) (inquiry by Majority
Leader Baker during debate on the Reconciliation Tax Act of 1982). As section 310(e)(1)
applies the provisions of section 305(b)(5) (not to mention the parallel, less specific
provisions of section 305(b)(2)) to reconciliation bills, section 305(b)(5) indicates that the
Chair should have responded that time was to be equally divided between, and controlled
by, the mover and the manager of the reconciliation bill.
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(6) Notwithstanding any other rule,’ an amend-
ment or series of amendments to a concurrent resolution
on the budget proposed in the Senate shall always be in
order if such amendment or series of amendments propos-
es to change any figure or figures then contained in such
concurrent resolution so as to make such concurrent
resolution mathematically consistent or so as to maintain

such consistency.®

§ 305(b)(6)

§ 305(0) (c) ACTION ON CONFERENCE REPORTS IN THE SENATE. —

32 The rule of section 305(b)(6) runs contrary to the general rule in the Scnate that
it is not in order to amend solely material that the Senate has already amended. For dis-
cussions of the gencral rule, see ALAN S. FRUMIN, RIDDICK’S SENATE PROCEDURE 28-30
(1992) (and precedents cited there); M. Gold, Senate Procedure and Practice: An
Introductory Manual 33-34, 46-47 (Dec. 1983).

30 See also 128 CONG. REC. 85759 (1982); Senate Precedent PRL19820520-006 (May
20, 1982) (LEGIS, Rules database) (inquiry of Majority Leader Baker “regarding
amendment by Sen. Sasser to the First Concurrent Resolution on the Budget for fiscal year

1983).

The Parliamentarian’s notes accompanying the precedent of May 20, 1982, explains
that office’s position:

Section 305(b)(6) . . . protects amendments which would otherwise not be in
order, namely those amending figures already amended or those amending the
pending question at more than one place, if said amendments make or
maintain mathematical consistency. Advice from this office has been given
to the effect that to qualify for this exception, any increase or decrease in a
budget function requires a8 commensurate increase or decrease in any one or
combination of the following to make the amendment in order: Revenue
totals, and the amounts by which revenues should be changed, budget
authority totals, outlay totals, public debt totals, and the amounts by which the
statutory limit on the public debt should be changed, the deficit for the fiscal
year involved and interest on the public debt, and other budget functions.

Reconciliation numbers need not be changed.
Senate Precedent PRL19820520-006 (May 20, 1982) (LEGIS, Rules database).

Note that section 305(d) creates a point of order against consideration of a budget
resolution whose figures are not mathematically consistent, See infra pp. 141-142.
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(1) A motion to proceed to the consideration of
the conference report on any concurrent resolution on the
budget (or a reconciliation bill or resolution)*®* may be
made even though a previous motion to the same effect has

been disagreed to.

(2) During the consideration in the Senate of the
conference report (or a message between Houses)** on

34 Section 13209(1)(A) of the Budget Enforcement Act repealed what used to be the
first sentence of this paragraph., See infra p. 730. Before enactment of the Budget
Enforcement Act, that sentence read as follows:

The conference report on any concurrent resolution on the budget shall be in
order in the Senate at any time after the third day (e«luding Saturdays,
Sundays, and legal holidays) following the day on which such conference
report is reported and is available to Members of the Senate.

This superseded provision created something of an anomaly, as conference reports
normally enjoy privileged status in the Senate, and they do not have to lie over under the
Standing Rules of the Senate. See ALAN S. FRUMIN, RIDDICK’S SENATE PROCEDURE 471-
75 (1992) (and precedents cited there). The law before emactment of the Budget
Enforcement Act made budget resolutions and reconciliation bills a notable exception to
that general principle, even though the Senate usually has just as much reason to consider
conference reports on budget resolutions and reconciliation bills under an expedited

schedule as other conference reports.

¥ Section 13209(1)(B) of the Budget Enforcement Act added the words “on any
concurrent resolution on the budget (or a reconciliation bill or resolution)” here (see infra
p- 730), as section 13209(1)(B) of the Budget Enforcement Act repealed the reference in
what uscd to be the first sentence of this paragraph. See infra p. 730.

3 Section 13209(2) of the Budget Enforcement Act added this parenthetical. See infra
p. 730. This addition makes explicit the interpretation prior to enactment of the Budget
Enforcement Act. Before cnactment of the Budget Enforcement Act, paragraph (2)
appeared to cover the case most analogous to that of amendment between the Houses, and
thus provided the procedures for that case. The statement of managers accompanying the
conference report on the Budget Enforcement Act explains the addition briefly: *The
conference agreement makes clear that amendments between thc Houses on budget
resolutions are covered in the Senate under section 305(c), which also deals with
conference reports on budget resolutions.” H.R. CONE. REP. No. 101-964, 101st Cong,,
2d Sess. 1170 (1990), reprinted at 1990 U.S.C.C.A.N, 2374, 2875.
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any concurrent resolution on the budget,”’ and all amend-
ments in disagreement, and all amendments thereto, and
debatable motions and appeals in connection therewith,*®
debate shall be limited to 10 hours, to be equally divided
between, and controlled by, the majority leader and minor-
ity leader or their designees. Debate on any
debatable motion or appeal related to the
conference report (or a message between Hous-
e5)*® shall be limited to 1 hour, to be equally
divided between, and controlled by, the mover
and the manger of the conference report (or a

message between Houses).”™

(3) Should the conference report be defeated, debate
on any request for a new conference and the appointment
of conferees shall be limited to 1 hour, to be
equally divided between, and controlled by, the
manager of the conference report and the H
minority leader or his designee, and should any g
motion be made to instruct the conferees before

37 When conferees have before them a complete substitute, they may add any matter
to their report that is not “entirely irrelevant® to the subject matter contained in either the,
bill or the substitute. 128 CONG. REC. §10,898-901 (1982); Senmate Precedent
PRL19820819-002 (Aug. 19, 1982) (LEGIS, Rules database) (point of order by Sen. East
on the Tax Reconciliation Act of 1982; Chair sustained 68-27 on appeal).

38 Section 209 of the Balanced Budget and Emergency Deficit Control Reaffirmation
Act of 1987, entitled “Clarification of Congressional Intent Regarding Time Limits for
Conference Reports on Concurrent Resolutions on the Budget,” added the language "and
all amendments in disagreement, and all amendments thereto, and debatable motions and
appeals in connection therewith® at this point to make clear that the 10-hour limit
conslitutes an overall cap on all debate. See Pub. L. No. 100-119, § 209, 101 Stat. 754, 787
(Sept. 29, 1987). Section 8003(d) of the Omnibus Budget Reconciliation Act of 1987
inserted the comma after “therewith” that section 209 had inadvertently omitted. Pub. L.
No. 100-203, § 8003(d), 101 Stat. 1330, 1330-282 (Dec. 22, 1987).

3% Section 13209(2) of the Budget Enforcement Act added this parenthetical. See infra
p. 730. For a brief discussion of the addition, see supra note 366.

™ Section 13209(2) of the Budget Enforcement Act added this parenthetical. See infra
p. 730. For a brief discussion of the addition, see supra note 366.
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the conferees are named, debate on such motion shall be
limited to one-half hour, to be equally divided between, and
controlled by, the mover and the manager of the confer-
ence report. Debate on any amendment to any such
instructions shall be limited to 20 minutes, to be equally
divided between and controlled by the mover and the
. manager of the conference report. In all cases when the
manager of the conference report is in favor of any motion,
appeal, or amendment, the time in opposition shall be
under the control of the minority leader or his designee,

(4) In any case in which there are amendments in
disagreement, time on each amendment shall be limited to
30 minutes, to be equally divided between, and controlled
by, the manager of the conference report and the minority
leader or his designee. No amendment® that is not
germane™ to the provisions of such amendments shall be

received.’”

(d)** CONCURRENT RESOLUTION MUST BE CONSISTENT

M An amendment is subject to points of order under the Congressional Budget Act
even if the Senate has specified by unanimous consent that the amendment is one of the
amendments in order and the yeas and nays have been ordered. Cf. supra note 295

(regarding section 303).
3 For a discussion of germaneness, see supna note 352.

M Congressional Budget Act prohibitions are not self-enforcing, and require poiats
of order from the floor for their enforcement. Cf. supra note 293 (regarding section

303(a)).

™ Section 13210(1) of the Budget Enforcement Act repealed what used to be
subsection (d) and redesignated what used (o be subsection (e) as subsection (d). See infra
p. 731. Before enactment of the Budget Enforcement Act, subsection (d) read as follows:

(d) REQUIRED ACTION BY CONFERENCE COMMITTEE. — If at the
end of 7 days (excluding Saturdays, Sundays,”and legal holidays) after the
conferees of both Houses have been appointed to a committee of conference
on a concurrent resolution on the budget, the conferees arc unable to reach

agreement with respect to all matters in disagreement between the two
(continued...)
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IN THE SENATE. — It shall not be in order™ in the Senate to
vote on the question of agreeing to —

§ 305(d) (1) (1) a concurrent resolution on the budget

unless the figures then contained in such reso- '
lution are mathematically consistent;™ or \

§ 308(d)(2) (2) a conference report on a concurrent
report on a concurrent resolution on the budget unless the
figures contained in such resolution, as recommended in
such conference report, are mathematically consistent.

(...continued)
Houses, then the conferees shall submit to their respective Houses, on the
first day thercafter on which their House is in session —

(1) a conference report recommending those matters on
which they have agreed and reporting in disagrecment those matters
on which they have not agreed; or

(2) a conference report in disagreement, if the matter in
disagrecment is an amendment which strikes out the entire text of the
concurrent resolution and inserts substitute text,

Congress honored this 7-day rule in the breach, and it may well have been
unenforceable.

™ Congressional Budget Act prohibitions are not self-cnforcing, and require points
of order from the floor for their enforcement. Cf. supra note 293 (regarding section

303(a)).
™ For a discussion of mathematical corsistency, see supra note 363,

Note that section 305(b)(6) makes in order amendments that make or maintain
mathematical consistency. See supra p. 138,
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LEGISLATION DEALING WITH CONGRES-
SIONAL BUDGET MUST BE HANDLED BY

BUDGET COMMITTEES

SEC. 306" No bill,"™® resolution, amend-
ment,”® motion,® or conference report,”® deal- ‘ ,
ing with any matter which is within the jurisdic- \
tion*? of the Committee on the Budget of either s
House shall be considered®® in that House unless
it is a bill or resolution which has been reported by the Com-
mittee on the Budget of that House (or from the consideration
of which such committee has been discharged) or unless it is an

I Section 306 is codified as amended at 2 U.S.C. § 637 (Supp. IV 1992),

Section 904(c) provides that the Senate may waive or suspend section 306 only by
the affirmative vote of three-fifths of the Members, duly chosen and sworn — that is, 60

Senators. See infra p. 362.

™ Bccause section 306 does not contain the words “as reported” here, points of order
under section 306 should apply to bills and resolutions as amended by amendments against
which points of order would lic under section 306. Cf. infra note 514 (regarding the
meaning of ®as reported”® in section 311(a)).

% An amendment is subject to points of order under the Congressional Budget Act
even if the Senate has specified by unanimous consent that the amendment is one of the
amendments in order and the yeas and nays have been ordered. Cf. supra note 295

(regarding section 303).

M Section 13207(a) of the Budget Enforcement Act added the word *motion® here.
See infra p. 723. For a discussion of the motivation for the addition, see supra note 235.

M Section 13207(a)(1)(D) of the Budget Enforcement Act struck *bill or resolution,
and no amcndment to any bill or resolution® here and inserted “bill, resolution, amend-

ment, motion, or conference report.” See infra p. 723
% For a discussion of the Budget Committee’s jurisdiction, see infra note 384.

% Congressional Budget Act prohibitions are not self-enforcing, and require points
of order from the floor for their enforcement. Cf. supra note 293 (regarding scction

303(a)).
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amendment to such a bill or resolution,®

3 Por examples of applications of the point of order under section 306, see, e.g., 138
CONG. REC. §15,001-18 (daily ed, Sept. 25, 1992) (Smith motion to waive Sasser point of
order rejected 36-58 regarding his amendment on a tax-form check-off to trigger deficit
reductions or sequesters); id at $14,915-19 (daily cd. Sept. 24, 1992) (McCain motion to
waive a Sasser point of order rejected 32 to 60 regarding his amendment no. 3172 to
require a supermajority to raise taxes and remove the supermajority requirement to cut
taxes); id. at S2457-78 (daily cd. Feb. 27, 1992) (McCain motion to waive Sasser point of
order rejected 44-54 regarding his amendment no. 1698 to enhance the President’s
rescission authority); 136 CONG. REC. $8197 (daily cd. June 19, 1990) (the Scnate agreed
to a Cranston unanimous consent request to waive points of order regarding a Heinz
amendment regarding congressional action to semove Social Security trust funds from the
definition of the deficit); id. at $7457-78 (daily ed. June 6, 1990) (McCain motion to waive
rejected 43-50 regarding his amendment no. 1995 regarding enhancing the President’s
rescission authority); 135 CONG. REC, §15,336-58 (daily ed. Nov. 9, 1989) (Coats motion
to waive rejected 40-51 regarding his amendment no. 1092 regarding enhancing the Presi-
dent’s rescission authority); 133 CONG. REC. §11,025 (daily ed. July 31, 1987) (Conrad
motion to waive rejected 36-53 regarding his amendment no. 651 to H.J. Res. 324, Increase
in the Public Debt Limit); id. at $10,584 (daily ed. July 23, 1987) (Domenici motion to
waive rejected 47-49 regarding his amendment no. 631 to HJ. Res. 324, Increase in the
Public Debt Limit, to revise Gramm-Rudman-Hollings); /d. at $10,579 (daily ed. July 23,
1987) (Chiles motion to waive approved 71-25 regarding his modified amendment no, 626
to HJ. Res. 324, Increase in the Public Debt Limit, to revise Gramm-Rudman-Hollings);
129 CoNg, REC, $3587-603 (1983); Senate Precedent PRL19830322-002 (Mar, 22, 1983)
(LEGIS, Rules databasc) (Heinz motion to waive tabled 56-41 regarding his amendment
to remove Social Security trust funds from the unified budget).

Three sources provide the basis for the Budget Committee’s jurisdiction, First, sec-
tion 102(a) amended rule XXV of the Standing Rules of the Senate, which now reads as

follows (in relevant part):

(e)(1) Committee on the Budget, to which committee shall be
referred all concurrent resolutions on the budget (as defined in section 3(a)(4)
of the Congressional Budget Act of 1974) and all other matters required to
be referred to that committee under titles I1I and IV of that Act, and messag-
¢s, petitions, memorials, and other matters relating thereto,

(2) Such committee shall have the duty —

(A) to report the matters required to be reported by it under
titles Il and IV of the Congressional Budget Act of 1974;

(B) to make continuing studies of the effect on budget

outlays of relevant existing and proposcd legislation and to report the
results of such studies to the Senate on a recurring basis;

(continued...)
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¥4(...continued)

(C) to request and covaluate continuing studies of tax
expenditures, to devise methods of coordinating tax expenditures,
policies, and programs with direct budget outlays, and to repost the
results of such studics to the Senate on a recurring basis; and

(D) to review, on a continuing basis, the conduct by the
Congressional Budget Office of its functions and duties.

STANDING RULES OF THE SENATB Rule XXV(1)(e) (1992).

A second source of Budget committee Jurisdiction is the standing order on referral
of budget process legislation. The Senate requires joint referral to the Budget and
Governmental Affaira Committees of all legislation to change the budget and impoundment
control process, The Senate agreed by unanimous consent on August 4, 1977:

that legistation affecting the congressional budget process, as described below,
be referred jointly to the Committees on the Budget and on Goveramental
Affairs. If one committec acts to report a jointly-referred measure, the other
must act within 30 calendar days of continuous possession, or be automati-

[c]ally discharged.

Legislative proposals affecting the congressional budget process to
which this order applics are:

First. The functions, duties, and powers of the Budget
Committce — as described in title I of the act;

Second. The functions, duties, and powers of the Congres-
sional Budget Officc — as described in title[s] IT and IV of the act[;}

Third. The process by which Congress annually esablishes
the appropriate levels of budget authority, outlays, revenues, deficits

or surpluses, and public debt — including subdivisions thereof. That
process includes the establishment of:

mandatory ccilings on spending and appropriations;
a floor on revenues;

timetables for congressional action on concurrent resolutions,
oa the reporting of authorization bills, and on the enactment

of appropriations bills; and
enforcement mechanisms for the limits and timetables,

all as described in titles ITT and IV of the act[;]
(continued...)
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34(...continued)

Fourth. The limiting of backdoor spending device[s] — as
described in title IV of the act;

Fifth. The timetables for Presidential submission of appro-
priations and authorization requests — as described in title VI of the
act;

Sixth, The definitions of what constitutes impoundment —
such as “rescissions® and “deferrals,® as provided in the Impound-
ment Control Act, title X;

Seventh. The process and determination by which impound-
ments must be reported to and considered by Congress — as provided
in the Impoundment Control Adt, title X;

Eighth, The mechanisms to insure Executive compliance
with the provisions of the Impoundment Control Act, title X — such
as GAO review and lawsuits; and

Ninth. The provisions which affect the content or determina-
tion of amounts included in or excluded from the congressionat bud-
get or the calculation of such amounts, including the dcfinition of
terms provided by the Budget Act — as set forth in title I thereof.

123 CONG. REC. §13,553 (daily cd. Aug. 4, 1977).

The reference to *30 calendar days of continuous possession” in the first paragraph
of the standing order is so in the original, It probably should be to 30 calendar days of

continuous session.”

The Parliamentarian interprets the period of “30 calendar days of continuous ses-
sion” to equate to 30 calendar days not interrupted by a sine die adjournment after the
committee files its report with the Senate. In other words, *30 calendar days of continuous
session® means 30 calendar days (including Saturdays, Sundays, legal holidays, and days in
which the Senate stands in recess) unless the Senate adjourns sine die during those 30 days.
If the Senate adjourns sine die during the 30 days, the 30 days begin counting again when

the Senate next reconvenes,

Thus, on July 14, 1988, the Commiltee on Governmental Affairs ordered reported
the Bicnnial Budget Act of 1988, S. 2478, 100th Cong., 2d Sess., 134 CONG. REC, $7295-302
(daily ed. June 7, 1988), sponsored by Senators Ford and Roth and others. On August 25,
1988, Senator Glenn, Chairman of the Committce on Governmental Affairs, reported the
bill to the Senate, under the authority of an order of August 11, 1988, providing for filing
during the August recess. On that date, August 25, the Chair referred the bill to the

Committee on the Budget. Thirty calendar days thercafter, on September 26, 1988, the
(continued...)
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Scaate discharged the Committees on the Budget and placed the bill on the Legislative
Calendar under General Orders. 134 CONG. REC, $13,263 (daily ed. Sept. 26, 1988)

(measures placed on the calendar).

Similarly, on November 17, 1989, the Committce on Governmental Affairs ordered
reported the Biennial Budget Act, S. 29, 101st Cong,, 1st Sess., 135 CONG. REC. $291 (daily
ed. Jan. 25, 1989), sponsored by Senators Ford and Roth and others. On March 21, 1990,
Senator Glenn, Chairman of the Committee on Governmental Affairs, reported the bill to
the Scnate and on that date, the Chair referred the bill to the Committee on the Budget.
Thirty calendar days thereafier, on April 20, 1990, the Senate discharged the Committee
on the Budget and placed the bill on the calendar. 1990 SEN. J, H1.

Again on August 4, 1990, the Committee on the Budget reported four budget process
bills, the Honest Budget/Balanced Budget Act, S. 101, the Debt Ceiling Reform Act, S.
532, the Social Security Preservation Act, S. 2999, and the Federal Hospital Insurance
Preservation Act, S. 3008. See 136 CONG. REC. $12,475 (daily ed. Aug. 4, 1990). The
Senate discharged the Governmental Affairs Committee and placed all four bills on the
calendar. Seeid. at S12,722 (daily ed. Scpt. 10, 1990). On August 30, 1990 the Committee
on the Budget reported two more bills, the Gross Interest Legislation Act, S. 3011, and the
National Prioritics Review Act, S. 2835, cach of which the Chair referred to the Committee

_on Governmental Affairs. See 136 CONG. REC. $12,724 (daily ed. Sept. 10, 1990).

Specifying that an activity will not affect the deficit is a ratter within the jurisdiction
of the Budget Committee. See, e.g., id. at S5405 (daily ed. May 1, 1990). On May 1, 1990,
during consideration of H.R. 4404 (Making dire emergency supplemental appropriations
for disaster assistance, food stamps, unemployment compensation administration, and other
urgent needs, and transfers, and reducing funds budgeted for military spending for the
fiscal year ending September 30, 1990, and for other purposes), the chair ruled that the
following language containcd matters within the jurisdiction of the Budget Committee, in

violation of section 306:

Sec. 320, Section 251(a)(6) of the Balanced Budget and Emergency
Deficit Control Act of 1985 is amended —

(1) in subparagraph (J), by striking ®and” at the end thereof;

(2) in subparagraph (K), by striking the period at the end thercof and
inserting a semicolon; and

(3) by adding after subparagraph (K) the following:

*(L) assuming, for purposes of this paragraph,
paragraph(3)(A)(i), and the Congressional Budget Act of
1974, and notwithstanding sections 3(6) and 406(b) of that
Act, that disbursements and receipts equalling the principal

amounts of borrowings or repayments of principal of direct
(continued...)
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loans from the Federal Financing Bank to the Resolution

Trust Corporation that are used for working capital require-
ments in liquidating Federa! deposit insurance claims or for
any other working capital purpose (pursuant to title V of the
Financial Institutions Reform, Recovery, and Enforcement
Act of 1989), shall not alter the deficit or produce any
change in the budget baseline, and

*(M) assuming, for purposes of this paragraph,
paragraph 3(A)(i), and the Congressional Budget Act of
1974, notwithstanding sections 3(6) and 406(b) of that Act,
and excluding receipts and disbursements subject to sub-
paragraph (L), the sum of the amount of any offsetting _
collections from the Resolution Funding Corporation for
purchase of capital certificates and any other offsetting
collections of the Resolution Trust Corporation in any fiscal
year shall equal the amount of any Resolution Trust Corpo-
ration disbursements for that fiscal year, effective beginning
with the fiscal year 1991 budget.”.

H.R. 4404, 1015t Cong,, 2d Sess. § 320, 136 CONG. REC. 54991, 54999 (daily ed. Apr. 25,
1990) (as reported to the Senate). Upon a point of order raised by Senator Hollings
against the committee amendment under section 306, the amendment fell. Jd. at S5405
(daily ed. May 1, 1990), For the discussion of the point of order and the section, sce id.

at S5383-405.

Any new mechanism to enhance the President’s power to rescind funds fall within
the Budget- Commilteo’s jurisdiction. See id. at- $7457-78 (daily ed. June 6, 1990) (McCain—————
amecndment no. 1995 regarding enhancing the President’s rescission authority ruled within
the Budget Committee’s jurisdiction); 135 CONG. REC. $15,336-58 (daily ed. Nov. 9, 1989)
(Coats amendment no. 1092 regarding enhancing the President’s rescission authority ruled
within the Budget Committee’s jurisdiction). On Junc 6, 1990, the Scnate considered a
McCain amendment (identical to S. 1553, 101st Cong., 1st Sess., 135 CONG. REC. $10,293-
96 (daily ed. Aug. 4, 1989)) to add a new title to the Impoundment Control Act of 1974
changing what would happen if Congress failed to act on a rescission. See 136 CONG. REC.
$7457 (daily ed. Junc 6, 1990) (statcment of Sen. McCain). After the Senate rejected 43-50
Senator McCain’s motion to waive section 306 of the Congressional Budget Act, the Chair = -
ruled: "The amendment by the Senator from Arizona modifics the President’s authority
to rescind funds, which is a subject within the Budget Committee's jurisdiction.” 136
CoNa. REC. §7478 (daily ed. June 6, 1990) (Sen. Wirth acting as Presiding Officer).

Mandaling the annual amounts of deficit and debt reduction affects the process by
which Congress annually establishes the appropriate levels of budget authority, outlays,
deficits, and public debt, and thus deals with matter within the jurisdiction of the Budget
Committee. See 138 CONG. REC. $15,001-18 (daily ed. Sept. 25, 1992) (Smith amendment

on a tax-form check-off to trigger deficit reductions or sequesters).
(continued...)
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HOUSE COMMITTEE ACTION ON ALL
APPROPRIATION BILLS TO BE COM-
PLETED BY JUNE 10

SEC. 307 On or before June 10 of each year, the
Committee on Appropriations of the House of Representatives
shall report annual appropriation bills®*¢' providing new
budget authority® under the jurisdiction of all of its subcom-
mittees for the fiscal year which begins on October 1 of that

year.

(. continued)
The Parliamentarian’s office has advised (as recently as spring 1992) that the third

source of Budget Committee jurisdiction, its limited authority to comment on rescissions
and deferrals (see infra notc 1080), does not give rise to point of order under section 306.
% Seetion 307 is codified as amended at 2 U.S.C. § 638 (1988).

3% Section 3(5) defines “appropriation Act® by reference to 1 U.S.C. § 105. See supra
p. 16. For the text of 1 US.C. § 105 (1988), sce supra note 36.

W Section 3(2) defines “budget authority.” See supra pp. 11-13.
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REPORTS, SUMMARIES, AND PROJECTIONS

§ 308(a)

OF CONGRESSIONAL BUDGET ACTIONS

SEC. 308.® (a) REPORTS ON LEGISLATION PROVIDING

NEW BUDGET AUTHORITY, NEW SPENDING AUTHORITY, OR
NEW CREDIT AUTHORITY, OR PROVIDING AN INCREASE OR
DECREASE IN REVENUES OR TAX EXPENDITURES, —

§ 308{a)(1)

§ 308(a)(1)(A)

(1) Whenever a committee of either House reports to
its House a bill or resolution, or committee amendment
thereto, providing new budget authority’™ (other than
continuing appropriations), new spending authority
described in section 401(c)(2),” or new credit authori-
ty,™ or providing an increase or decrease in revenues or
tax expenditures™ for a fiscal year (or fiscal years),”™
the report accompanying that bill or resolution shall
contain a statement, or the committee shall make available
such a statement in the case of an approved committee
amendment which is not reported to its House, prepared
after consultation with the Director of the Congressional

Budget Office —

(A) comparing the levels in such measure to
the appropriate allocations in the reports submitted

M Section 308 is codified as amended at 2 U.S.C. § 639 (1988 & Supp. IV 1992),

¥ Section 3(2) defines "budget authority.” See supra pp. 11-13.

0 See infra pp. 251-254,

®! Section 402(b) defines "new credit authority” (see infra p. 261), in part by reference
to the definition of *credit authority® in section 3(10) (see supra p. 19).

®2 Section 3(3) defines *tax expenditures.” See supra p. 13.

® Section 13206(a)(1) of the Budget Enforcement Act added the parenthetical *(or
fiscal years).” See infra p. T22.
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under section 302(b)™ for the most recently agreed
to concurrent resolution on the budget for such fiscal
year (or fiscal years);™

(B) including an identification of any new
spending authority described in section 401(c)(2)*
which is contained in such measure and a justifica-
tion for the use of such financing method instead of

annual appropriations;

§ 308(a)(1)(B)

(C) containing a projection by the Congressio-
nal Budget Office of how such measure will affect the
levels of such budget authority,” budget out-

-lays,™—spending—authority,”--revenues,-tax expen-
ditures,” direct loan obligations, or primary loan
guarantee commitments under existing law for such
fiscal year (or fiscal years)“! and each of the four
ensuing fiscal years, if timely submitted before such

report is filed; and

§ 308(a)(1)(C)

~ §.308)(1)(O) (D) containing an estimate by the Congressio-

4 See supra pp. 90-91.

% Scction 13206(a)(2) of the Budget Enforcement Act added the parenthetical *(or
_ fiscal years)." See infra p.722.

®¢ See infra pp. 251-254.
®1 Section 3(2) defines "budget autbority.® See supra pp. 11-13.

™ Section 3(1) defines *budg:t outlays.” See supra p. 11
™ Section 401(c)(2) defines “spending authority.® See infra pp. 251-254,
0 Section 3(3) defines “tax expenditures.® See supra p. 13.

“! Scction 13206(a)(3) of the Budget Enforcement Act added the parenthetical *(or
fiscal years).® See infra p. 722. i
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nal Budget Office of the level of new budget author-
ity for assistance to State and local governments
provided by such measure, if timely submitted before

such report is filed.

(2) Whenever a conference report is filed in either
House and such conference report or any amendment
reported in disagreement or any amendment contained in
the joint statement of managers to be proposed by the con-
ferees in the case of technical disagreement on such bill or
resolution provides new budget authority® (other than
continuing appropriations), new spending authority
described in section 401(c)(2)," or new credit author-
ity,'® or provides an increase or decrease in revenues for
a fiscal year (or fiscal years),"® the statement of man-
agers accompanying such conference report shall contain
the information described in paragraph (1),*” if available
on a timely basis. If such information is not available
when the conference report is filed, the committce shall
make such information available to Members as soon as
practicable prior to the consideration of such conference

report.

~- (b) UP-TO-DATE TABULATIONS OF CONGRESSIONAL BUD-
GET ACTION, —

“ gection 3(2) defines *budget authority.” See supra pp. 1113,
“S Section 3(2) defines *budget authority.” See supra pp. 11-13,

4 See infra pp. 251-254.

43 Section 402(b) defines *new credit authority® (see infra p. 261), in part by reference
to the definition of “credit authority” in section 3(10) (see supra p. 19).

4% Section 13206(b) of the Budget Enforcement Act added the parenthetical *(or fiscal
years)." See infra p. 722,

*7 See supra pp. 150-152.
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(1) The Director of the Congressional Budget Office
shall issue to the committees of the House of Representa-
tives and the Senate reports on at least a monthiy*®
basis detailing and tabulating the progress of congressio-
nal action on bills and resolutions providing new budget
authority,” new spending authority described in section
401(c)(2)," or new credit authority,"' or providing an
increase or decrease in revenues or tax expenditures*?
for each fiscal year covered by a concurrent resolution on
the budget.”®* Such reports shall include but are not
limited to an up-to-date tabulation comparing the appro-
priate aggregate and functional levels (including out-
lays**) included in the most recently adopted concurrent
resolution on the budget with the levels provided in bills
and resolutions reported by committees or adopted by
either House or by the Congress, and with the levels
provided by law for the fiscal year preceding the first fiscal

year covered by the appropriate concurrent resolution.*”

% As a matter of practice, the Director issues these reports more frequently, as much
as weekly during some times of the year. For example, the Director issued at least 29
reports in 1989, See infra note 416,

“® Section 3(2) defines “budget authority.” See supra pp. 11-13.

41 See infra pp. 251-254,

M Section 402(b) defines “new credit authority” (see infra p. 261), in part by reference
to thg»del‘u;ition of “credit authority® in section 3(10) (see supra p. 19).

" e—tme s @ttt ee seie @is yon— .

42 Section 3(3) defines “tax expenditures.” See supra p. 13.

3 Section 13206(c)(1) of the Budget Enforcement Act struck the words *for a fiscal
year” at this point and inserted *for cach fiscal year covered by a concurrent resolution

on the budget.® See infra p. 722.
4 Section 3(1) defines *outlays.® See supra p. 11.

135 Section 13206(c)(2) of the Budget Enforcement Act struck the words “such fiscal
year® at this point and inserted *the first fiscal year covered by the appropriate concurrent

resolution.® See infra p, 722

72-927 0 - 93 - 7
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(2) The Committee on the Budget of each House

§ 308(b)(2)
shall make available to Members of its House summary
budget scorekeeping reports.*'® Such reports —

§ 308)(2)(A) (A) shall be made available on at least a

monthly basis, but in any case frequently enough to
provide Members of each House an accurate repre-
sentation of the current status of congressional con-
sideration of the budget;

416 The Chairman of the Budget Committee regularly submits thesc budget scorckeep-
ing reports for printing in the Congressional Record. See, e.g, 138 CONG. REC. $13,176
(daily ed. Sept. 10, 1992); id. at S11,140 (daily ed. July 31, 1992); id. at $9962 (daily cd. July
20, 1992); id. at S8407 (daily cd. June 17, 1992); id. at $7496 (daily ed. June 3, 1992); id.
at S7075 (daily ed. May 20, 1992); id. at S6617 (daily ed. May 13, 1992); id. at S6238 (daily
ed. May 6, 1992); id. at 5822 (daily ed. Apr. 29, 1992); id. at $5330 (daily ed. Apr. 9,
1992); id. at S4969 (daily ed. Apr. 7, 1992); id. at $4407 (daily ed. Mar. 26, 1992); id. at
$3576 (daily cd. Mar. 12, 1992); id. at S2770 (daily cd. Mar. 3, 1992); id. at $2347 (daily ed.
Feb. 26, 1992); id. at $2119 (daily cd. Feb. 21, 1992); id. at $933 (daily ed, Feb. 4, 1992);
id. at $307 (daily ed. Jan. 23, 1992); 137 CONG. REC. al $14,095 (daily ed. Oct. 1, 1991);
id. at S13,615 (daily ed. Sopt. 24, 1991); id. at $13,193 (daily ed. Sept. 17, 1991); id. at
$12,811 (daily ed. Sept. 11, 1991); id. at $11,386 (daily cd. July 30, 1991); id. at $10,303
(daily ed: July 17,-1991); id. at S9406 (dally ed. July 9, 1991); id. at S8513 (daily ed. June
24, 1991); id. at S8049 (daily cd. June 18, 1991); id. at S7703 (daily ed. Junc 12, 1991); id.
at $6255 (daily ed. May 21, 1991); /d. at $5964 (daily cd. May 15, 1991); /d. at $4913 (daily
ed. Apr. 23, 1991); id. at $4509 (dally ed. Apr. 16, 1991); /d. at S4139 (daily ed. Mar, 22,
1991); id. at S3118 (daily ed. Mar. 12, 1991); id. $2692-93 (daily ed, Mar. 5, 1991); 136
CONG. REC. $6266-67 (daily cd. May 15, 1990); id. at $5927-28 (daily ed. May 9, 1990); id.
at $5372 (daily ed. Apr. 30, 1990); id. at S4953 (daily ed. Apr. 24, 1990); id. at $3913 (daily
ed. Apr. 3, 1990); id. at $3227 (daily ed. Mar. 26, 1990); id. at $2954-55 (daily ed. Mar. 21,
1990); id. at §2212 (daily ed. Mar. 6, 1990); id. at S1773-74 (daily cd. Feb. 27, 1990); id. at
5164849 (daily ed: Feb. 26;1990); id: at S1040 (daily cd: Feb. 7, 1990); id- ar $924:26 (dally
cd. Feb. 6, 1990); 135 CONG. REC. $16,426-27 (daily cd. Nov. 20, 1989); id. at $15,576-77
(daily ed. Nov. 14, 1989); id. at S15,201 (daily cd. Nov. 7. 1989); id. at S14,617 (dailyed. . . .

Nov. %, 1989); 14, ai §14,616-17 (daily ed. Nov, 2, 1989); id. at §11,916-17 (daily ed. Sept.
26, 1989); id. at $11,915-16 (daily cd. Sept. 26, 1989); id. at §11,395-96 (daily ed. Sept. 19,
1989); id. at $11,394-95 (daily ed. Sept. 19, 1989); id. at $10,373 (daily ed. Aug. 4, 1989);
id. at $9395-96 (daily ed. Aug. 1, 1989); id. at $S8654-56 (daily ed. July 24, 1989); id al
$8074-75 (daily ed. July 17, 1989); id. at S7843-44 (daily ed. July 12, 1989); id. at $7004-05
(daily cd. June 20, 1989); id. at $6566 (daily ed. June 13, 1989); id. at $6346-47 (daily cd.
Junc 7, 1989); id. at S6059 (daily cd. June 1, 1989); id. at $5432 (daily ed. May 16, 1989);
id. at $5060-61 (daily ed. May 9, 1989); id. at S4648-49 (daily ed. May 2, 1989); id. at S4065
(daily ed. Apr. 17, 1989); id. at $3558-59 (daily ed. Apr. 10, 1989); id. at $3392 (daily ed.
Apr. 5, 1989); id. at S2746 (daily ed. Mar. 15, 1989); id. at S2029 (daily ed. Mar. 2, 1989);
id. at $1863 (daily cd. Feb, 28, 1989); id. at $1392 (daily ed. Feb. 8, 1989); id. at 1126
(daily ed. Feb. 2, 1989).
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(B) shall include, but are not limited to,

§ 308(b)(2)(B)
summaries of tabulations provided under subsection
(b)(1);*" and

§ 308(b)(2)(C) (C) shall be based on information provided

§ 308(c)

§ 308(o)(1)

§ 308(c){2)

§ 308(c)(3)

under subsection (b)(1)*"® withoat substantive revi-
sion.

The chairman of the Committee on the Budget of the House of
Representatives shall submit such reports to the Speaker.

(c) FIVE-YEAR PROJECTION OF CONGRESSIONAL BUDGET
ACTION. — As soon as practicable after the beginning of each
fiscal year, the Director of the Congressional Budget Office
shall issue a report projecting for the period of § fiscal years
beginning with such fiscal year —

(1) total new budget authority’”® and total budget
outlays‘® for each fiscal year in such period;

(2) revenues to be received and the major sources
thereof, and the surplus or deficit,”! if any, for each
fiscal year in such period;

(3) tax expenditures'? for each fiscal year in such
period;

W See su;;m p. 153.

% See supra p. 153.

4% Section 3(2) defines “budget authority.” See supra pp. 11-13,
® Section 3(1) defines *budget outlays.” See supra p. 11.

11 Section 3(6) defines “deficit.” See supra p. 16.

‘2 Section 3(3) defines “tax expenditures.” See supra p. 13.
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§ 208(0)(4) (4) entitlement authority'® for each fiscal year in

such period; and
§ 308(0)(5) (5) credit authority'® for each fiscal year in such
period.

B Section 3(9) (see supra p. 18) defines “entitlement authority” to mean that authority
described in section 401(c)(2)(C) (see infra p. 252).

4 Section 3(10) defines *credit authority.” See supra p. 19.
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————HOUSE -APPROVAL-OF REGULAR APPRO-

PRIATION BILLS*

SEC. 309.% 1t shall not be in order in the House of
Representatives to consider any resolution providing for an
adjournment period of more than three calendar days during
the month of July until the House of Representatives has
approved annual appropriation bills'” providing new budget
authority””? under the jurisdiction of all the subcommittees of
the Committee on Appropriations for the fiscal year beginning
on October 1 of such year. For purposes of this section, the
chairman of the Committee on Appropriations of the House of
Representatives shall periodically advise the Speaker as to
changes in jurisdiction among its various subcommittees.

45 Compare the parallel point of order in the House in connection with completion
of reconciliation in section 310(f). See infra p. 174, -

% Section 309 is codificd as amended at 2 U.S.C. § 640 (1988).

0 Section 3(5) defines "appropriation Act® by reference to 1 U.S.C. § 105. See supra
p. 16. For the text of 1 U.S.C. § 105 (1988), see supra note 36.

% Section 3(2) defines *budget authority.® See supra pp. 11-13.
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RECONCILIATION

SEC. 310.”® (a) INCLUSION OF RECONCILIATION DI-
RECTIVES IN CONCURRENT RESOLUTIONS ON THE BUD-
GET."® — A concurrent resolution on the budget for any fiscal
year,”! to the extent necessary to effectuate the provisions

“® Section 310 is codificd as amended at 2 U.S.C. § 641 (1988 & Supp. IV 1992).

@ Section 201(b) of Gramm-Rudman-Hollings (see infra p. 413) revised subsections
310(a) and 310(b). Those subsections originally addressed reconciliation in the context of
a second budget resolution. For the text of section 310(a) as enacted in 1974, see infra
note 441 (at the end of this subsection).

Section 310 scts forth the reconciliation process in the context of Congress’s annual
cycle of concurrent resolutions on the budget. See infra pp. 158-177. For other budget
process legislation dealing with reconciliation, see section 300, supra p. 47 (budget
timetable, including that for reconciliation); section 301(b)(2) & (3), supra pp. 58-60
(empowering budget resolutions to include reconciliation instructions, as well as a provision
providing for delayed enrollment of legislation pending completion of reconciliation);
section 305, supra pp. 120-142 (procedures for budget resolutions and reconciliation bills);
section 313, infra pp. 198-228 (the Byrd Rule prohibiting extraneous matter in reconcilia-
tion); section 604, infra pp. 325-327 (providing an optional reconciliation process in the
House of Representatives to make up the net losses created by tax-cutting legislation);
section 904(c) & (d), infra pp. 361-368 (supermajority requirements for points of order and
appeals, including those for reconciliation); Gramm-Rudman-Hollings section 258C, infra
pp. 658-662 (providing a special Gramm-Rudman-Hollings reconciliation process to achieve
savings in licu of an impending sequester); section 5 of Executive Order 12857, infra pp.
826-827 (reconciliation recommendations in special direct spending message); and section
16005 of H.R. 2264, 103d Cong., 1st Sess., 139 CONG. REC. H3029, H3199-201 (daily cd.
May 27, 1993) (as passed by the House of Representatives) as applied to the House by H.
Res. 235, 103d Cong., 1st Sess., 139 CONG. REC. H6122 (daily ed. Aug. 3, 1993)), infra pp.
844-848 (reconciliation procedures in response to special direct spending message).

9 No limitations apply to how many years may be covered by reconciliation
instructions. 127 CONG. REC. $2754 (1981); Senate Pregcedent PRL19810326-001 (Mar. 26,
1981) (LEGIS, Rules databasc). On March 26, 1981, during consideration of S. Con. Res,
9, the Third Concurrent Resolution on the Budget for Fiscal Year 1981, Senator Hatficld
posed a scrics of parliamentary inquiries of the Chair (Senator Humphrey of New Hamp-

shire):

Mr. HATFIELD. Mr. President, if this present Budget Committee
had desired to apply program reductions beyond the year 1983, and set target

figures on those subsequent fiscal years — and let me citc a hypothetical
(continued...)
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and requirements of such resolution, shall —
$ 310(s)(1) (1) specify the total amount by which —

(A) new budget authority® for such fiscal
year;

§ 310{a)(HA)

(B) budget authority® initially provided for
prior fiscal years;

§ 310(s)(1)(B)

41(...continued)
situation, that they would want to set, say, program reductions, target figures,
for 1984, 1985, 1986, 1987, 1988, 1989, 1990, up to the year 2000, would that
have been within the power of the Budget Committee as interpreted by the

Chair under the Budget Act?

The PRESIDING OFFICER. The issue is out-year reconciliations
and on that issue the Budget Act itself is silent. The Scnate chose to permit
out-year budget reconciliation in a previous year, Therefore, the Chair would
not be advised that a point of order would lie against out-year reconciliation

instructions,
Mr. ROBERT C. BYRD addressed the Chair,

The PRESIDING OFFICER. The Chair had not quite finished — no
matter what the year was. The Senator from Oregon has the floor.

Mr. HATFIELD. Do I understand that the Chair — 1 would be glad
to yield to the minority leader, but I have to get this clear in my mind. 1 think
I am in frequency with the Chair, I am not sure, but do I understand the
Chair states there are no out-year limitations that would apply to a resolution
of this kind, which is a subsequent resolution to the first concurrent resolu-

tion?
The PRESIDING OFFICER. Not in the Budget Act.

Id
©% Section 3(2) defines “budget authority.” See supra pp. 11-13,

0 Section 3(2) defines “budget authority." See supra pp. 11-13.
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§ 310()(1)(C) (C) new entitlement authority® which is to
become effective during such fiscal year; and

§ 310()(1)(D) (D) credit authority*™ for such fiscal year,

contained in laws, bills, and resolutions within the jurisdic-
tion of a committee, is to be changed and direct that
committee to determine and recommend changes to
accomplish a change of such total amount;

§ 310(a)(2) (2) specify the total amount by which revenues are to
be changed and direct that the committees having jurisdic-
tion** to determine and recommend changes in the reve-
nue laws, bills, and resolutions to accomplish a change of
such total amount;

§ 310(a)(3) (3) specify the amounts by which the statutory limit
on the public debt*” is to be changed and direct the

4 Section 3(9) (see supra p. 18) defines “catitlement authority” to mean that authority
described in section 401(c)(2)(C) (see¢ infra p. 252).

9 Scction 3(10) defines “credit authority.” See supra p. 19,
“* Rule XXV of the Standing Rules of the Scnate provides (in relevant part):

() Committee on Finance, to which committee shall be referred all
proposed legislation, messages, petitions, memorials, and other matters
relating to the following subjects:

8. Revenuc measures gencrally, except as provided in the
Congressional Budget Act of 1974,

STANDING RULES OF THB SENATE Rule XXV(1)(i)(8) (1992).

“? The public debt limit is sct at 31 U.S.C. § 3101 (Supp. I 1991), amended by the
Omuibus Budget Recoaciliation Act of 1993, Pub. L. No. 103-66, § 13411, 107 Stat, 312

(1993).
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committee having jurisdiction*® to recommend such
change; or

(4) specify and direct any combination of the matters
described in paragraphs (1), (2),*° and (3) (including
a direction to achieve deficit reduction).*!

4% Rule XXV of the Standing Rules of the Senate provides (in relevant part):

() Committee on Finance, to which committee shall be referred all
proposed legislation, messages, petitions, memorials, and other matters
relating to the following subjects:

1. Bonded debt of the United States, except as provided in
the Congressional Budget Act of 1974,

STANDING RULES OF THE SENATE Rule XXV(i)(1) (1992).
® See supra p. 159.

0 See supra p. 160

#'  Section 13207(d) of the Budget Enforcement Act added the parenthetical
“(including a direction to achieve deficit reduction)® so as to remove all doubt that a
budget resolution may instruct a committee to achieve unspecified deficit reduction —
through reductions of either revenues or outlays, at the committee’s option. See infra p.

726.

The Chair will not look to the effect of reconciliation instructions, only to their form.
See supra note 133,

Reconciliation instructions may not specify that the reporting committee must
achieve its savings from certain types of programs or raise ils revenues in specific ways.
128 CONG. REC. $5506 (1982); Senate Precedent PRL19820519-002 (May 19, 1982)
(LEGIS, Rules database) (inquiries of Sen. Dole); 131 CONG, REC. §5863 (1985); Senate
Precedent PRL19850509-007 (May 9, 1985) (LEGIS, Rules database) (inquiry of Sen.
Helms regarding amendment by Sen. Bradley).

Nonetheless, pursuant to this paragraph and section 301(b)(4) (the "elastic clause,”
see supra-p. 60), budget resolutions have regularly instructed committees to achieve savings
in categories not specifically enumerated in the listing in section 310(a). For example,
budget resolutions regularly specify the amount by which reporting committees must reduce
"outlays.” Similarly, budget resolutions regularly distinguish between spending as defined
in section 401(c)(2)(C) and other spending. In several instances, as well, the Senate has
passed budget resolutions that have included reconciliation instructions that specify

increases in “contributions.” See S. Con. Res. 30, 101st Cong., 1st Sess., §§ 6(b), 6(c), 6(j)
(continued...)
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“I(...continucd)

& 6(k) (1989) (instructions to the Senate Commiltee on Agriculture, Nutrition, and For-
cstry, the Senate Committee on Banking, Housing, and Urban Affairs, the House
Commiltce on Agriculture, and the House Committee on Banking, Finance, and Urban
Affairs); S. Con. Res. 48, 100th Cong,, 1st Scss., §8 4(b) & 4(1) (1987) (instructions to the
Senate Committee on Agriculture, Nutrition, and Forestry and the House Committee on
Agriculture); S. Con. Res. 120, 99th Cong., 2d Sess., §3 2(f) & 2(q) (1986) (instructions to
the Senate Committee on Encrgy and Natural Resources and the House Committee on
Encrgy and Commerce); S. Con. Res. 32, 99th Cong., 1st Sess., §8 2(j) & 2(x) (1985)
(instructions to the Senate Committee on Governmental Affairs and the House Committee
on Post Office and Civil Scrvice).

Section 201(b) of Gramm-Rudman-Hollings (see infra p. 413) revised subscction
310(a). That subsection ongmally addressed reconciliation in the context of a second
budget resolution. As enacted in 1974, section 310(a) read:

SECOND REQUIRED CONCURRENT RESOLUTION AND RECONCILIATION
PROCESS

SEC. 310. (a) REPORTING OF CONCURRENT RESOLUTION, == The
Committec on the Budget of each House shall report to its House a
concurrent resolution on the budget which reaffirms or revises the concurrent
resolution on the budget most recently agreed to with respect to the fiscal
year beginning on October 1 of such year. Any such concurreat resolution on
the budget shall also, to the extent necessary —

(1) specily the total amount by which —
(A) new budget authority for such fiscal year;

(B) budget authority initially provided for prior
fiscal years; and

(C) new spending authority described in section
401(c)(2)(C) which is to become effective during such fiscal
year,

contained in laws, bills, and resolutions within the jurisdiction of a
committee, is to be changed and direct that committee to determine
and recommend changes to accomplish a change of such total
amount;

(2) specify the total amount by which revenues are to be
changed and direct that the committees having jurisdiction to
determine and recommend changes in the revenue laws, bills, and
resolutions to accomplish a change of such total amount;

(continued...)
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9 310) (b) LEGISLATIVE PROCEDURE. — If a concurrent resolution
containing directives to one or more committees to determine
and recommend changes in laws, bills, or resolutions is agreed

to in accordance with subsection (a),*? and —

§ 3100)(1) (1) only one committee of the House or the Senate is
directed to determine and recommend changes, that com-
mittee shall promptly make such determination and recom-
mendations and report to its House reconciliation legisla-
tion containing such recommendations; or

(2) more than one committee of the House or the
Senate is directed to determine and recommend changes,
each such committee so directed shall promptly make such
determination and recommendations and submit*® such
recommendations to the Committee on the Budget of its

§ 310(b)(2)

41(...continued)
(3) specify the amount by which the statutory limit on ‘he

public debt is to be changed and direct the commiltees havag
jurisdiction to recommend such change; or

(4) specify and direct any combination of the. matters
described in paragraphs (1), (2), and (3).

Any such concurrent resolution may be reported, and the report accompany-
ing it may be filed, in either House notwithstanding that that House is not in
session on the day on which such concurrent resolution is reported.

4“2 See supra pp. 158-161.

40 Committees must comply with the provisions of rule XXVI(7)(a) when submitting
their recommendations under this section. Rule XXVI(7)(a)(1) provides (among other
things) that ®no measure or matter or recommendation shall be reported from any commit-
tee unless a majority of the committee were physically present.® STANDING RULES OF THE
SENATE Rule XXVI(7)(a)(1) (1992) (emphasis added). Rule XXVI(7)(a)(3) requires
(among other things): "The vote of any committee to report a measure or matter shall
require the concurrence of a majority of the members of the committee who are present.”

Id. Rule XXVI(7)(2)(3).
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House, which, upon receiving all such recommenda-
tions,*! shall report to its House reconciliation legisla-

““4" This language imposes upon the Budget Committee the duty to report promptly
when it reccives “all such recommendations.® Thus, the Budget Committee may include
in reconciliation legislation material reported to it after the deadline in the budget
resolution’s reconciliation instructions, so long as the Budget Committee bas not yet
reported by the time the tardy committee reports. See 135 CONG, REC. $12,589 (daily ed.
Oct. 4, 1989) (statement of Budget Committee Chairman Sasser). The Chairman of the

Budget Committee has put it this way:
RECONCILIATION QUESTIONS

Mr. SASSER. Mr. President. The distinguished Republican leader
gave notice yesterday of his intent to propound four parliamentary inquirics
of the Chair regarding the reconciliation process pursuant to the Congressio-
nal Budget Act of 1974, I rise today to address these inquiries from the
perspective of the Committee on the Budget.

First, the Republican leader asks: “Can the Senate Budget
Committee incorporate into the reconciliation bill, pursuant to the congressio-
nal budget resolution, material which was reported after August 4, 19897°

Mer. Presidcent, from the perspective of the Committee on the Budget,
the answer is *Yes.® Let me quote from the controlling statute, section
310(b) of the Congressional Budget Act: ‘the Committee on the Bud-
get, . . . upon receiving all such recommendations, shall report to its House

reconciliation legislation.®

Two things arc worth noting about this statutory requirement. First,
it is mandatory. The statute says the Budget Committee “shall® report.
Second, it only comes into effcct upon the happeniog of a contingency:
*[U)pon receiving all such recommendations.” The mandatory requirement
for the Budget Commiittee to report only ripens when all instructed commit-

tecs have reported.

Now what happens if the deadline for reporting reconciliation arrives
and all committecs have not reported? In this situation, we have to fall back
on the Standing Rules of the Scnate. Rule 25(c)(2) gives the Committee on
the Budget jurisdiction over “matters required to be reported by it under titles
III and IV of the Congressional Budget Act of 1974.° Now the reconciliation
legislation is a ®*matter . . . under title IIL" It is a creature of section 310 of

the Budget Act.

Under this rule, in the absence of specific constraints, the Budget

Comnmittee has jurisdiction over the reconciliation bill just as other commit-

tees have jurisdiction over other bills within their jurisdiction. Thus, after the
(continued...)
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tion carrying out all such recommendations without any
substantive revision.

For purposes of this subsection, a reconciliation resolution is
a concurrent resolution directing the Clerk of the House of
Representatives or the Secretary of the Senate, as the case may
be, to make specified changes in bills and resolutions which

“4(...continued)
dcadline has passed, the Budget Committee may report out the reconciliation
bill absent the contributions of the tardy committees, or the Budget Commit-
tce may wait for all committees to report. Only when all committecs report,

does the Budget Committee's obligation ripen.

What becomes of the bill that includes a title that is reported late?
This lateness is a factor that the Chair must take into account in determining
whether the bill as a whole constitutes a reconciliation bill deserving of the
procedural protections set forth in the statute. It is a factor, but 1 should
think a rather minor factor when weighed along with whether the other
requirements are met, that is whether the committecs instructed have achieved
deficit reduction of the right amount, whether they have done so in their
jurisdiction, and whether provisions are otherwise extraneous or non-germane.

Should a title reported late be subject to any extraordinary remedies?
We submit, no, The remedy for failure to comply with the amount of
reconciliation instructions is that any Scnator may risc and offer a motion to
recommit with instructions to report back forthwith an amendment that would
bring the title into complete compliance.

But could that remedy apply here? It would make no sense, There
is no possible amendment that could make the committee’s title comply with
the deadline for reporting recommendations.

There is no way it could be sent back and the clock turned back to
make it comply with the time requirement,

Now, should the tardy committee be otherwise punished? The
Committee on the Budget would respond no. There is sufficient sanction in
the threat that the Budget Committee might report the reconciliation bill and
the Senate might consider it without that committee’s title. In cssence, the
committee that reports in a tardy fashion, gambles on the patience of the
Budget Committce and on the patience of the Senate leadership.

Id (The Republican leader never propounded of the Chair the inquiries that he said he
would.) i
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have not been enrolled.**

(¢) COMPLIANCE WITH RECONCILIATION DI_RE(,'I'IONS.“6

“S Pursuant to this paragraph and section 301(b)(3) (see supra p. 59), reconciliation
provisions in a budget resolution may direct the development of a reconciliation resolution.
Such a reconciliation resolution could direct the Clerk of the House or the Secretary of the
Senate to revise certain bills on which enrollment has been delayed pursuant to a budget
resolution provision requiring delayed enrollment, Section 301(b)(3) provides for delayed
enrollment provisions. See supra p. 59 & note 154, Congress has not included this recon-
ciliafion resolution procedure in any budget resolution.

“ If a committee fails to comply with the reconciliation instructions in the budget res-
olution, it is in order for any Senator to offer a motion to recommit the reconciliation bill
with instructions to report back forthwith with an amendment — which need not be
germane — that achieves those savings. Senate Precedent PRL19810617-001 (June 17,
1981) (LEGIS, Rules databasc); see also SENATB COMM. ON THE BUDGET, OMNIBUS REC-
ONCILIATION ACT OF 1981, S. REP, No, 97-139, 97th Cong,., 1st Scss. 11 (1981); SENATE
COMM. ON THE BUDGET, OMNIBUS RECONCILIATION ACT OF 1982, S. REP. No. 97-504,
97th Cong., 2d Sess, 6 (1982); SENATE COMM. ON THE BUDGET, OMNIBUS RECONCIL-
IATION ACT OF 1983, S. REP. No. 98-300, 98th Cong., 1st Sess. 5 (1983); SENATE COMM.
ON THE BUDGET, CONSOLIDATED OMNIBUS BUDGET RECONCILIATION ACT OF 1985, S.
REP. No. 99-146, 99th Cong,, 1st Sess. 5 (1985); SBNATE COMM. ON THE BUDGET, SIXTH
OMNIBUS BUDGET RECONCILIATION ACT, 1986, S. REP. No. 99-348, 99th Cong,, 2d Sess.
5 (1986). Thus, failure to comply causes the offending committee to lose the protection
of the requirement of section 305(b)(2) (see supra p. 126 & note 352) that amendments be
germane and may mean that another Senator will write the offending committee’s provi-
sions on the floor. For the parallel enforcement mechanism in the House, see section

310(d)(5) infra p. 172.

If a committee submits its reconciliation recommendations to the Budget Committee
after the deadline that the budget resolution scts forth for submitting recommendations to
the Budget Committee, and the Budget Committee nonetheless includes the tardy commit-
tee's reconciliation recommendations in the reconciliation legislation that it reports, this
extraordinary remedy is not available to remedy the failure of the committee to comply
with the deadline. See 135 CONG. REC. $12,589 (daily ed. Oct. 4, 1989) (statement of
Budget Committec Chairman Sasser). For excerpts of the statement cited, see supra note

444,

As long as a preponderance of its subject matter has a budgetary impact, a reconcili-
ation bill may contain non-budgetary amendments to substantive law, and still be protected
under the Congressional Budget Act. 127 CONG. REC. $6664 (1981); Senate Precedent
PRL19810622-001 (June 22, 1981) (LEGIS, Rules databasc) (statement of Majority Leader

Baker).
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— (1)*” Any committee of the House of Representatives or the
Senate that is directed, pursuant to a concurrent resolution on
the budget, to determine and recommend changes of the type
described in paragraphs (1)** and—2)*” of subsection (a)
with respect to laws within its jurisdiction, shall be deemed to
have complied with such directions —

§ 310(0)(1)(A) (A)* if —

1)*' the amount of the changes of the type
described in paragraph (1)*? of such subsection
recommended by such committee do no exceed or fall
below the amount of the changes such committee was
directed by such concurrent resolution to recommend
under such paragraph by more than 20 percent of
the total of the amounts of the changes such commit-
tee was directed to make under paragraphs (1)*
and (2)** of such subsection, and

§ 310(c){(1)(AY)

§ 310(c)(1)(A)) (ii)** the amount of the changes of the type

47 Section 13207(c)(1) of the Budget Enforcement Act added the number (1) here.
See infra p. 725.

“% That is, budget, entitlement, and credit authority. See supra p. 159.

% Thal is, revenues. See supra p. 160.

4% Section 13207(c)(3) of the Budget Enforccment Act redesignated this subparagraph
from (1) to (A). See infra p. 125.

41 Section 13207(c)(2) of the Budget Enforcement Act redesignated this clause from
(A) to (i). See infra p. 725.

42 That is, budget, entitlement, and credit authority. See supra p. 159.
X That is, budget, entitlement, and credit authority. See supra p. 159.
“* That is, revenues. See supra p. 160.

5 Section 13207(c)(2) of the Budget Enforcement Act redesignated this clause from
(B) to (ii). See infra p. 725.
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described in paragraph (2)* of such subsection
recommended by such comniittee do no exceed or fall
below the amount of the changes such committee was
directed by such concurrent resolution to recommend
under that paragraph by more than 20 percent of
the total of the amounts of the changes such commit-
tee was directed to make under paragraphs (1)*’
and (2)**® of such subsection, and

(B)*® if the total amount of the changes recom-
mended by such committee is not less than the total of the
amounts of the changes such committee was directed to
make under paragraphs (1)*° and (2)*! of such subsec-

tion, %

§ 310(c){1)(8)

“® That is, revenues. See supra p. 160.

“7 That is, budget, entitlement, and credit authority. See supra p. 159.

“* That is, revenues. See supra p. 160.

“® Section 13207(c)(3) of the Budget Enforcement Act redesignated this subparagraph
from (2) to (B). See infra p. 725.

40 That is, budget, entitlement, and credit authority. See supra p. 159.

“! That is, revenues. See supra p. 160.

“ Bccause o some extent this section makes outlays and revenues fungible, some
refer to it as the *fungibility rule.”

For an example of the rule in operation, take the case of a budget resolution that
instructs a committee to achieve $3 million in outlay reductions and $7 million in revenue
increases, for a total of $10 million in deficit reduction. By virtue of this section, that
commitlce may permissibly achieve outlay reductions as low as $1 million ($3 million minus
20 percent of $10 million, or $2 million), as long as it achieves a total of at least §10
million in deficit reduction by also achieving at least $9 million in revenues increases.
Alternatively, the committee may achieve revenue increases as low as $5 million ($7 million
minus 20 percent of $10 million, or $2 million), as long as it achieves a total of at least $10
million in deficit reduction by also achieving outlay reductions of at least $5 million.
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§ 310(0) 2N (2)(A)*® Upon the reporting to the Committce on
the Budget of the Senate of a recommendation that shall
be deemed to have complied with such directions solely by
virtue of this subsection, the chairman of that committee
may file with the Senate appropriately revised allocations
under section 302(a)** and revised functional levels and

aggregates to carry out this subsection.

§ 310(c)(2)(@) (B) Upon the submission to the Senate of a confer-
ence report recommending a reconciliation bill or resolu-
tion in which a committee shall be deemed to have com-
plied with such directions solely by virtue of this subsec-
tion, the chairman of the Committee on the Budget of the
Senate may file with the Senate appropriately revised
allocations under section 302(a)*® and revised functional
levels and aggregates to carry out this subsection.

§ 310(c)(2)(C) (C) Allocations, functional levels, and aggregates
revised pursuant to this paragraph shall be considered to
be allocations, functional levels, and aggregates contained
in the concurrent resolution on the budget pursuant to

section 301.%¢

§ 310(c)(2)(D) (D) Upon the filing of revised allocations pursuant
to this paragraph, the reporting committee shall report
revised allocations pursuant to section 302(b)*’ to carry

out this subsection.

9 Section 13207(c)(4) of the Budget Enforcement Act added this paragraph. See infra
p. 725. Prior to the enactment of the Budget Enforcement Act, the possibility existed that
a committee might take advantage of section 310(c) only to find that points of order under
section 302(f) impeded the progress of its legislation after the reconciliation act.

44 See supra pp. 88-90.

3 See supra pp. 88-90.

“¢ See supra pp. 50-87.

%7 See supra pp. 90-91.
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(d) LIMITATION OF AMENDMENTS TO RECONCILIATION
BILLS AND RESOLUTIONS,*® —

(1) It shall not be in order in the House of Represen-
tatives to consider any amendment to a reconciliation bill
or reconciliation resolution*® if such amendment would
have the effect of increasing any specific budget outlays*™
above the level of such outlays provided in the bill or
resolution (for the fiscal years covered by the reconciliation
instructions set forth in the most recently agreed to
concurrent resolution on the budget), or would have the
effect of reducing any specific Federal revenues below the
level of such revenucs provided in the bill or resolution
(for such fiscal years), unless such amendment makes at
least an equivalent reduction in other specific budget
outlays, an equivalent increase in other specific Federal
revenues, or an equivalent combination thereof (for such
fiscal years), except that a motion to strike a provision
providing new budget authority’” or new entitlement
authority'” may be in order.

44 Section 904(c) of the Congressional Budget Act (see infra pp. 361-363) and section
271(b) of Gramm-Rudman-Hollings (see infra p. 671) provide that the Senate may waive
or suspend scction 310(d) only by the affirmative vote of three-fifths of the Members, duly
chosen and sworn — that is, 60 Senators. Section 275(b) of Gramm-Rudman-Hollings
provides that this supermajority requirement expires on September 30, 1995. See infra p.

690.

Note also the provisions for the suspension of section 310(d) under certain
circumstances after the declaration of war or a recession pursuant to section 258 of

Gramm-Rudman-Hollings. See infra pp. 619-630.
“® Section 310(b) defines “reconciliation resolution.” Sce supra pp. 163-166.
‘® Section 3(1) defines “budget outlays.” See supra p. 11.
N Section 3(2) defines "budget authority.” See supra pp. 11-13.

™ Section 3(9) (see supra p. 18) defines “entitlement authority” to mean that authority
described in section 401(c)(2)(C) (see infra p. 252).
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(2) It shall not be in order'” in the Senate to
consider any amendment'™ to a reconciliation bill or rec-
onciliation resolution” if such amendment would have
the effect of decreasing any specific budget outlay®
reductions below the level of such outlay reduc-
tions provided (fov the fiscal years covered) in
the reconciliation instructions which relate to '
such bill or resolution set forth in a resolution \
providing for reconciliation, or would have the A
effect of reducing Federal revenue increases
below the level of such revenue increases provided (for
such fiscal years) in such instructions relating to such bill
or resolution, unless such amendment makes a reduction
in other specific budget outlays, an increase in other spe-
cific Federal revenues, or a combination thereof (for such
fiscal years) at least equivalent” to any increase in
outlays or decrease in revenues provided by such amend-
ment, except that a motion to strike a provision shall

always be in order.

(3) Paragraphs (1)*® and (2)*” shall not apply if

‘P Congressional Budget Act prohibitions are not self-enforcing, and require points
of order from the floor for their enforcement. Cf. supra note 293 (regarding scction

303(a)).

‘% An amendment is subject to points of order under the Congressional Budget Act
cven if the Senate has specified by unanimous consent that the amecndment is one of the
amendments in order and the yeas and nays have been ordered. Cf. supra note 295

(regarding section 303).

% Section 310(b) defines “reconciliation resolution.® See supra pp. 163-166.

“% Section 3(1) defines *budget outlays.” See supra p. 11.

‘7 The Congressional Budget Act makes no exception for violations of negligible
amounts. Cf. infra note 520 (regarding section 311(a)).

B See supra p. 170.

“® See supra p. 171,
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& declaration of war by the Congress*® is in effect.

(4) For purposes of this section, the levels of budget
outlays®' and Federal revenues for a fiscal year shall be
determined on the basis of estimates made by the Commit-
tee on the Budget*® of the House of Representatives or
of the Senate, as the case may be.

(5) The Committee on Rules of the House of Repre-
sentatives may make in order amendments to achieve
changes specified by reconciliation directives contained in
a concurrent resolution on the budget if a committee or
committees of the House fail to submit recommended
changes to its Committee on the Budget pursuant to its
instruction.*®

(e) PROCEDURE IN THE SENATE., —

(1) Except as provided in paragraph (2),"® the
provisions of section 305" for the consideration in the
Senate of concurrent resolutions on the budget and

“® The Constitution grants Congress the power *[t]o declare War.® U.S. CONST. art.
1, §8, cl 11.

Note also the provisions for the suspension of section 310(d) under certain
circumstances aftcr the declaration of war or a reccssion pursuant to scction 258 of

Gramm-Rudman-Hollings. See infra pp. 619-630.

“! Scction 3(1) defines “budget outlays.” See supra p. 11.

“? This subsection reflects the normal scorekeeping convention that Congress turns
to its Budget Commiittees to assess the costs of legislation, See also scction 201(g), supra
p- 32; section 302(g), supra p. 105; section 311(c), infra p. 194; scction 313(e), infra p. 228;
and scction 258B(h)(4) of Gramm-Rudman-Hollings, infra p. 650.

0 Compare the parallel sanctions for noncompliance in the Senatc. See supra nole
166.

™ See infra p. 173.

4 See supra pp. 120-142,
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conference reports thereon shall also apply to the consider-
ation in the Senate of reconciliation bills reported under

subsection—tb)*“-and-conference reports thereon.

(2) Debate in the Senate on any reconcili-

ation bill reported under subsection (b),*’ —
and all amendments thereto and debatable > 4
motions and appeals in connection therewith, A

shall be limited to not more than 20 hours.*®

6 See supra pp. 163-166.

47 See supra pp. 163-166.

“S In contrast, section 305(b)(1) limits debate on a concurrent resolution on the
budget to 50 hours and debate on revisions of a budget resolution to 15 hours. See supra

pp- 123-124,
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(N*® COMPLETION OF RECONCILIATION PROCESS. — It
shall not be in order in the House of Representatives” to
consider any resolution providing for an adjournment period of

more than three calendar days during the month of July*”'

“® Section 13210(2) of the Budget Enforcement Act amended section 310(f) to repeal
the explicit deadline for the completion of reconciliation. See infra p. 731. Congress
honored the deadline in the breach. See infra notc 491, Bcfore enactment of the Budget
Enforcement Act, section 310(f) read as follows (matcrial that the Budget Enforcement Act

deleted appears in strikeeut type):
(f) COMPLETION OF RECONCILIATION PROCESS. —

HN-GENERAL—Congress-shall-completo-netion-on-any
. : I und

FIVES: — It shall not be in order in the House of Representatives to
consider any resolution providing for an adjournment period of more
than three calendar days during the month of July until the House of
Represcntatives has completed action on the reconciliation legislation
for the fiscal year beginning on Octlober 1 of the calendar ycar to
which the adjournment resolution pertains, if reconciliation legislation
is required to be reported by the concurrent resolution on the budget

for such fiscal year,

By virtuc of a mistaken reference, scction 904(c) lists scction 310(f) (instead of
section 310(g)) among the points of order requiring 60 voles to waive in the Scnate, As
the point of order applics only in the Housc, the reference makes absolutely no sensce. See

infra note 967.

0 Compare the parallel point of order in the Housc in conncction with completion
of all appropriations legislation in scction 309. See supra p. 157.

®! Congress usually takes action on reconciliation bills well after the June deadline,
as the following table illustrates. (Note that until the cnactment of Gramm-Rudman-
Hollings, section 310(d) set forth a September 25 deadline.) On the subject of how long
Congress takes on reconciliation, scc generally ROBERT KEMH & EDWARD DAVis,
OMNIBUS BUDGET RECONCILIATION LEGISLATION: THE TIMING OF LEGISLATIVE ACTION

(Aug. 2, 1993) (Cong. Res. Serv. rep. no. 93-706 GOV).

(continued...)
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until the House of Representatives has completed action on the
reconciliation legislation for the fiscal year beginning on
October 1 of the calendar year to which the adjournment
resolution pertains, if reconciliation legislation is required to
be reported by the concurrent resolution on the budget for such

®i(...continucd)

Adoption Dates of Reconciliation Bllls

R iliation bill

Omnibus Reconciliation Act of 1980 ..............

Omnibus Budget Reconciliation
Act of 1981

Omnibus Budget Reconciliation
Act of 1982

Tax Equity and Fiscal Responsibility
Act 0f 1982 (TEFRA) ...cocconensermessmsorcns

Omnibus Budget Reconciliation
Act of 1983

Deficit Reduction Act of 1984 (DEFRA) .......
Consolidated Omaibus Budget Reconciliation
Act of 1985 (COBRA) ....coouceivsirsssssssennss

Omnibus Budget Reconciliation
Act of 1986

Omnibus Budget Reconciliation
Act of 1987

Omnibus Budget Reconciliation
Act of 1989

Omnibus Budget Reconciliation
Act of 1990

Omnibus Budget Reconciliation
Act of 1993

Dates passed by Congress

December 3, 1980 (H.R. 7765; Pub, L.
No. 96-499 (Dec. S, 1980))

July 31, 1981 (H.R, 3982; Pub, L. No.
97-35 (Aug. 13, 1981))

August 18, 1982 (H.R., 6955; Pub. L. No.
97-253 (Sept. 8, 1982))

August 19, 1982 (H.R. 4961; Pub. L. No.
97-248 (Sept. 3, 1982))

April 5, 1984 (H.R. 4169; Pub. L. No.
98-270 (Apr. 18, 1984))

June 27, 1984 (H.R. 4170 (incorporating
H.R. 5394); Pub. L. No. 98-369
(July 18, 1984))

March 20, 1986 (H.R. 3128; Pub. L. No.
99-272 (Apr. 7, 1986))

October 17, 1986 (H.R. 5300; Pub. L.
No. 99-509 (Oct. 21, 1986))

December 22, 1987 (H.R. 3545; Pub. L.
No. 100-203 (Dec, 22, 1987))

November 22, 1989 (H.R. 3299; Pub. L.
No. 101-239 (Dec. 19, 1989))

October 27, 1990 (H.R. 5835; Pub. L.
No. 101-508 (Nov. 5, 1990))

August 6, 1993 (H.R. 2264; Pub. L. No.
103-66 (Aug. 10, 1990))
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fiscal year.

(g) LIMITATION ON CHANGES TO THE SOCIAL SECURITY
ACT.*? — Notwithstanding any other provision of law, it shall
not be in order* in the Senate or the House of Representa-
tives to consider any reconciliation bill or reconcilia-
tion resolution*™ reported”” pursuant to a con-

current resolution on the budget agreed to under ’
section 301** or 304, or a joint*®* resolution -\

#? Scction 271(b) of Gramm-Rudman-Hollings provides that the Senate may waive or
suspend section 310(g) only by the affirmative vote of three-fifths of the Members, duly
chosen and sworn — that is, 60 Senators. See-infra p. 671. Section 275(b) of Gramm-
Rudman-Hollings provides that this supermajority requirement expires on September 30,
1995. See infra p. 690. Congress intended to provide for this supermajority in section
904(c) of the Congressional Budget Act, but the Budget Enforcement Act mistakenly
amended scction 904(c) to refer to section 310(f) instead of section 310(g). See infra

note 967.

“? Congressional Budget Act prohibitions are not self-enforcing, and require points
of order from the floor for their enforcement. Cf. supra note 293 (regarding section

303(a)).
4 Section 310(b) defines *reconciliation resolution.” See supra pp. 163-166.

3 Because section 310(g) does not contain the words “as reported” here, points of
order under section 310(g) will apply to reconciliation bills and reconciliation resolutions
as amended by amendments against which points of order would lie under section 310(g).
Cf. infra note 514 (regarding the meaning of “as reported® in section 311(a)).

% See supra pp. 50-87.

7 See supra pp. 117-119,

% So that one could not read this language to apply to simple House resolutions
setting forth rules, section 13112(a)(9) of the Budget Enforcement Act added the word

*joint® here. See infra p. 709.
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pursuant to section 258C‘*® of the Balanced Budget and
Emergency Deficit Control Act of 1985, or any amendment
thereto®® or conference report thereon, that contains recom-
mendations with respect to the old-age, survivors, and disability
insurance program established under title II** of the Social

Security Act.

™ See infra pp. 658-662.

Section 13112(a)(9) of the Budget Enforcement Act changed this reference from
*254(b)" to “258C" (see infra p. 709) to conform to changes made by other sections of the
Budget Enforcement Act. Section 13101(a) of the Budget Enforcement Act (see infra p.
701) repealed what used to be section 254(b) of Gramm-Rudman-Hollings, which dealt
with special fast-track reconciliation procedures in the Senate to substitute alternative
means of deficit reduction for sequestration. Section 13101(g) of the Budget Enforcement
Act (see infra p. 706) added a new section 258C to Gramm-Rudman-Hollings (see infra pp.
658-662) that closely paralleled the old section 254(b). (For the text of what used to be
section 254(b), see infra note 1740.)

% An amendment is subject to points of ordor under the Congressional Budget Act
even if the Senate has specified by unanimous consent that the amendment is one of the
amendments in order and the yeas and nays have been ordered. Cf. supra note 295

(regarding section 303),

4 Title 11 of the Social Security Act is codificd as amended at 42 U.S.C. §§ 401-433
(1988 & Supp. 111 1991).
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NEW BUDGET AUTHORITY, NEW SPENDING
AUTHORITY, AND REVENUE LEGISLA-
TION MUST BE WITHIN APPROPRIATE

LEVELS

SEC. 31132 (a)(1)*® LEGISLATION SUBJECT TO

POINT OF ORDER.**® — Except as provided by
subsection (b),® after the Congress has completed
action on a concurrent resolution on the budget for
a fiscal year, it shall not be in order’™ in either -\
the House of Representatives or the Senate to

§ 311(a)(1)

2 Section 311 is codified as amended at 2 U.S.C. 642 (1988 & Supp. IV 1992),

3 Section 13303(d)(1) of the Budget Enforcement Act redesignated what used to be
section 311(a) as section 311(a)(1). See infra p. 758.

4 Section 904(c) of the Congressional Budget Act (see infra pp. 361-363) and section
271(b) of Gramm-Rudman-Hollings (see infra p. 671) provide that the Senate may waive
or suspend section 311(a) only by the affirmative vote of three-fifths of the Members, duly
chosen and sworn — that is, 60 Senators. Section 275(b) of Gramm-Rudman-Hollings
provides that this supcrmajority requirement expires on September 30, 1995. Sce infra p.

690.

Note also the provisions for the suspension of section 311(a) under certain
circumstances after the declaration of war or a recession pursuant to section 258 of

Gramm-Rudman-Hollings. See infra pp. 619-630.

8 Section 311(b) applies what is known as the *Fazio exception,® which applies only
in the House. See infra p. 192,

%6 Congressional Budget Act prohibitions are not self-enforcing, and require points
of order from the floor for their enforcement. Cf. supra note 293 (regarding scction

303(a))-
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consider any bill, joint resolution, amendment,*” motion,™®
or conference report’” providing new budget authority® for
such fiscal year, providing new entitlement authority’"' effec-
tive during such fiscal year, or reducing revenues for such fiscal

year,,’? if —

§ 316N (A)’® the enactment of such bill or resolution as reported;™

7 An amendment is subject to points of order under the Congressional Budget Act
even if the Senate has specified by unanimous consent that the amendment is one of the
amendments in order and the ycas and nays have been ordered. Cf. supra note 295

(regarding section 303).

The Scnate Budget Committee estimates the costs of an amendment based on the
assumption that Congress has alrcady cnacted the pending bill (to which the amendment
has been offered) into law. Thus, when the current level exceeds the outlay ceiling, and
a bill is pending that would reduce outlays by less than the amount by which the current
level exceeds the outlay ceiling, an amendment that would increase outlays at all (net of
outlay reductions in the amendment) will cause outlays to exceed the outlay ceiling.

%8 Section 13207(a) of the Budget Enforcement Act added the word *motion® here.
See infra p. 723. For # discussion of the motivation for the addition, sce supra note 235,

™ Section 13207(a)(1)(E)(i) of thc Budget Enforcement Act struck the words *bill,
resolution, or amendment® here and inserted *bill, joint resolution, amendment, motion,

or conference report.” See infra p. 723.
0 Section 3(2) defines “budget authority.” See supra pp. 11-13,

U Section 3(9) (see supra p. 18) defines “cntitlement authority” to mean that authority
described in section 401(c)(2)(C) (see infra p. 252). For a discussion of language that
ensures that authority will not constitute entitlement authority, see infra note 652.

32 Section 13207(a)(1)(E)(ii) of the Budget Enforcement Act struck the words “or any
conference report on any such bill or resolution® here, but did not strike the comma at the

end of thaf parenthetical. See infra p. 723.

3 Section 13303(d)(1) of the Budget Enforccment Act redesignated what used to be
section 311(a)(1) as section 311(a)(1)(A). See infra p. 758.

514 By virtue of the words ®as reported,” a point of order will not lic under scction
311(a)(1) against a deficit-ncutral bill that has been amended by an amendment that
reduces revenues below the revenue floor. 131 CONG. REC. 8806 (1985); Scnate Prece-
dent PRL19850626-001 (June 26, 1985) (LEGIS, Rulcs database) (inquiry of Sen. Chafee).

In other words, no point of order will lic under section 311(a)(1) even though the bill as
(continued...)
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(...continued)
amended would cause revenues to fall below the revenue floor, if the bill as reported would
not have done s0. See id. This precedent creates a limited window of applicability for
section 311(a)(1): A Senator must raise a point of order against an amendment during the
pendency of the amendmeat, or forever lose the right to question under section 311(a)(1)
the deficit-increasing effect of the bill as amended. Note, however, that by virtue of the
differing language of section 311(a)(2) (see infra p. 186) a point of order will lic under that
subsection even when it will not lic under this subsection.

Note the following scries of inquiries by Senator Chafee of the Chair (Senator
Humphrey of New Hampshire):

The PRESIDING OFFICER. This amendment reduces revenucs
below the level expressed in the second budget resolution, and therefore the
point of order is well taken.

Mr, CHAFEE. I ask the Chair if the entirc bill before us does not
do the same. We just adopted an amendment of the Senator from Pennsylva-
nia that reduced revenues by $25 million. Will the Chair offer his opinion on

that situation?

The PRESIDING OFFICER. The bill as reported is revenue neutral
for the fiscal year 1985, Therefore, it is not subject to a point of order.

Mr. CHAFEE, Would the President be good enough to explain? We
just adopted on the floor an amendment by a voice vote that cost $25 million,
Is that de minimis or does that not count? Is that not real dollars?

The PRESIDING OFFICER. That amendment likewise would have
been subject to a point of order, but the amendment having been agreed to,

the point of order is now moot.

Mr. CHAFEE. But the amendment is now part of the bill. So is the
whole bill not subject to a point of order?

The PRESIDING OFFICER. The Parliamentarian advises the bill
is trcated on the basis on which it was reported from committee.

Mr. CHAFEE. That is parliamentary jargon that 1 do not quite
understand,

Mr. PACKWOOD. Mr, President, I ask what the Chair is ruling: Is
it that first we look at the bill as introduced and since the bill is revenue
ncutral, it is not subject to a point ~f order? Each amendment as it comes
along may or may not be subject to a point of order, but you do not impute
it backward to the bill when it is added. Do I understand the ruling correctly?

(continued...)
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1(...continucd)
The PRESIDING OFFICER. The Senator is correct.

Mr, CHAFEE. That is a bit of ingenuity that [ am afraid I bave not
mastered. Let us take that slowly. You can add innumerable amendments to
the bill that cost millions or billions, and if a point of order is not raised to
cach amendment at the time and is adopted, the whole measure itsclf, which
now involves these billions above any budget limitations that were there, is
perfectly all right? Could the Chair lead me through that Alice in Wonder-
land safely?

The PRESIDING OFFICER. The Senator’s analysis is correct.

Mr, CHAFEE. That is the way it works?
The PRESIDING OFFICER. That is what the law says.

Mr. CHAFEE. So the law says you do not pay any attention to the
final product.

The PRESIDING OFFICER. The Scnator’s analysis is correct.
Mr. CHAFEE. Is that what the law says, Mr. President?

The PRESIDING OFFICER. The Chair will read the provision.
“The cnactment of such bill or resolution as reported.® The Chair advises
that with respect to points of order in this wise the bill is not affected by
amendments.

Mr. CHAFEE. If that is the law I refer the President to Charles
Dickens’ definition of the law.

Id. (Sen. Chafce refers, respectively, to LEWIS CARROLL (CHARLES L. DODGSON), ALICE'S
ADVENTURES IN WONDERIAND (1865), and to Mr. Bumble's definition in CHARLES
DICKENS, OLIVER TWIST ch. 51 (1838).).

Compare the language of section 301(i), supra p. 82; section 303(a), supra p. 107,
scction 401(a), infra p. 247; section 401(b)(1), infra p. 249; scction 402(a), infra p. 260;
which contain the magic words “as reported,”

Contrast the language of section 302(c), supra p. 92; section 302(f)(2), supra p. 97;
section 306, supra p. 143; scction 310{g), supra p. 176; and section 311(a)(2), infra p. 186;
which do not contain the magic words “as reported.” Under the logic of this precedent,
points of order under scction 302(f), for example, will apply to bills as amended by amend-
ments against which points of order would lic under section 302(f). (For a table comparing
the language of points of order, see below in this note.)

(continued...)
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S14(...continued)
In contrast to the ruling of the Chair, the clause of section 311 listing

(1) the cnactment of such bill or resolution as reported;
(2) the adoption and enactmeat of such amendment; or

(3) the cnactment of such bill or resolution in the form recommended

in such conference report
{

appears merely to state the Congress's attempt to cover the complete legislative process
at all stages on the floor.

The legislative history of section 311 supports the interpretation that points of order
apply to bills as amended by amendments that offend the rule. The report of the Senate
Committee on Rules and Administration on the Congressional Budget Act makes clear that
the drafters of section 311 wanted the point of order to cover bills as reported and as

amended:

Sec. 311,

After all regular annual bills and resolutions providing new budget
authority for a fiscal year have becn enacted and, if a reconciliation bill is
required to be reported under Section 310(c) such a bill has been enacted, it
shall not be in order in either House to consider any bill or resolution
providing additional new budget authority for such fiscal year, any amendment
to any such bill or resolution or any conference report therecon if the
enactment of the bill or resolution as reported, as amended or as recommended
in the conference report would cause the appropriate levels of new budget
authority or total outlays, as set forth in the budget resolution then in effect,

to be exceeded.

In recent years supplemental and, to a lesser extent, deficiency
appropriations have been of such magnitude as to have serious impact on the
Federal spending picture. In addition, the spending needs being met with
supplemental appropriations are most often unanticipated at the time the
regular appropriations arc being considered and enacted. For these reasons
it is considered necessary to require that any measure providing new budget
authority for a fiscal year after the budget process for such ycar has been
completed shall be within the appropriate levels set forth in the then-effective

budget resolution,
S. Rep. No. 93-688, 93d Cong., 2d Sess. 53-54 (1973) (some emphasis added).

The report of the Senate Committee on Government Operations for the Bu}igcl Act
used the broad term any measure:

(continued...)
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(. contipued)
Once the budget process for a fiscal year has been completed and

appropristions bave been effected by a triggering provision described, it shall
nrd be in order to consider any measure providing new budget authority for
such fiscal year or any conference report thercon if the result of such a
mcasure would be to cause the limitations on new budget authority or on total
outlays then in effect to be exceeded.

In recent years supplemental and, to a [€sser extent, deficiency
appropriations have been of such magnitude as to have serious impact on the
Federal spending picture. In addition, the spending needs being met with
supplemental appropriations arc most often unanticipated at the time the
regular appropriations are being considered and enacted. For these reasons
the Committce believes it necessary to require that any measure providing new
budget authority for a fiscal year after the budget process for such year has
been completed shall be within the limitations set forth in the then-effective

budget resolution,
S. Rep. No. $2-579, 93d Cong,, 15t Sess. 55 (1973) (some emphasis added).

The conference report for the Budget Act spoke in the gencral terms legislation and
measures:

The Senate amendment provided that after adoption of all regular
appropriations and a required reconciliation bill, Congress could not consider
budget authority Zegislation in excess of the appropriate levels in the most
recent concurrent resolution.

The conference substitute provides that after adoption of the second
concurrent resolution and completion of the reconciliation process, it shall not
be in order to consider any new budget authority or entitlement measure that
would cause the appropriate level of total budget authority or outlays in the
most recent budget concurrent resolution to be exceeded. Nor would it be in
order to consider a measure that would reduce total revenues below the

appropriate levels in the budget resolution.

S. Conf. Rep. No. 93-924, 93d Cong., 2d Sess.64-(1974) (cmphasis added).

Similarly, the conference report for Gramm-Rudman-Hollings, which added the
language of the maximum deficit amount point of order, spoke of a point of order that
covered legislation, using that general term:

(a) Legislation Subject to Point of Order. — This subsection prohibits
consideration in the House or the Senate of legislation providing budget authority or
entitlement authority, or reducing revenues for the fiscal year to which the most
recently agreed to budget resolution applies if cnactment of such legislation would

cause the totals for such authorities, or for revenues, or the total for budget outlays
(continued...)



§311 184 Congressional Budget Act

M(...continued)
st forth in such budget resolution to be breached. A point of order also lies in the

Scnate against legis/ation that would cause the maximum deficit amount to be
ed.

H.R. Conf, Rep. No. 99-433, 99th Cong., 2d Sess. 110 (1985) (some emphasis added).

Thus the legislative history contemplates a point of order against any legislation or
measure that offends the rule. No provision seems to have been made requiring the point
of order to lic only at certain points along the way.

Notc also that the Chair’s intcrpretation of the words “as reported® results in
another anomaly, Even though the precedent causes a point of order not Lo lic against a
bill amended by an amendment that offends section 311, the terms of section 311 apply to
conference reports. Consequently, a point of order would lic against a conference report
that contained nothing in substance other than an amended bill that would not be subject

to a point of order,

The drafters of the Congressional Budget Act worded its points of order inconsis-
tently, creating anomalies and perhaps loopholes. The table below illustrates the types of

legislation covered by points of order:

APPLICABILITY OF POINTS OF ORDER
TO TYPES OF LEGISLATION

Bills Resolutions

Point
of As As
Order Reported Al Reported  All

g8

SRS
-><><><-.
XXX X, ,
Ko XM, M

311(a)(1)
311(a)(2)
401(a)
401(b)(1)
402(a)

-X.
lxl

KRR KM,
LR I R R VRV,

(continued...)
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(B)*® the adoption and enactment of such amend-
ment; or

§ 311{a)(1)(B)

$ 311(0)(1)(C) (C)** the enactment of such bill or resolution in
the form recommended in such conference report,

would cause the appropriate level of total budget authority’™"
or total budget outlays™® set forth in the most recently agreed
to concurrent resolution on the budget for such fiscal year to
be exceeded, or would cause revenues’™ to be less than the
appropriate level’® of total revenues set forth in such concur-

314(...continued)
¢ applies by virtue of H. Con. Res. 287, 102d Cong,, 2d Sess. § 12(b) (1992) (adopted).

The “as reported® language also prevents a point of order from lying against a bill
during the pendency of a committec amendment that would correct the violation that gives

rise to the point of order.

35 Section 13303(d)(1) of the Budget Enforcement Act redesignated what used to be
section 311(a)(2) as section 311(a)(1)(B). See infra p. 758.

318 Section 13303(d)(1) of the Budget Enforcement Act redesignated what used to be
section 311(a)(3) as section 311(a)(1)(C). See infra p. 758.

7 Section 3(2) defines “budget authority.” See supra pp. 11-13.

318 Section 3(1) defines "budget outlays.” See supra p. 11.

3% E.g, 131 CONG, REC. $8806-07 (1985); Senate Precedent PRL19850626-001 (June
26, 1985) (LEGIS, Rules database) (point of order raised by Sen. Packwood).

If the current level is below the revenue floor for a fiscal year, legislation that would
result in a loss of revenues for that year would violate section 311, 131 CONG. REC, S6367-
68 (1985); Senate Precedent PRL19850516-001 (May 16, 1985) (LEGIS, Rules database)
(inquiry of Sen. Metzenbaum).

3% The Congressional Budget Act makes no exception for very small amounts; even
a "negligible” revenue loss can subject legislation to a point of order under section 311(a).
122 CoNG. REC. §17,709-10 (1976); Senate Precedent PRL19761001-001 (Oct. 1, 1976)

(LEGIS, Rules database) (point of order by Sen. Haskell).

72-927 0 - 93 - 8
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rent resolution™ except in therease-that a declaration of war
by the Congress is in effect.

ssum@w  (2)(A)*2 After the Congress has completed action on a
concurrent resolution on the budget, it shall not be in order in
the Senate to consider any bill,’® resolution, amendment,’

3 Section 13112(a)(10) of the Budget Enforcement Act struck the balance of what
used to be section 311(a) from this point on and inserted ®except in the case that a
declaration of war by the Congress is in cffect.® See infra p. 709. The last clause of the
material stricken by the Budget Enforcement Act contained an exception for wartime.

Before enactment of the Budget Enforcement Act, the balance of section 311(a) read
as follows:

or, in the Senate, would otherwise result in a deficit for such fiscal year
that —

(A) for fiscal ycar 1989 or any subsequent fiscal year,
exceeds the maximum deficit amount specified for such fiscal year in

section 3(7); and

(B) for fiscal ycar 1988 or 1989, excceds the amount of the
estimated deficit for such fiscal year based on laws and regulations in
effect on Janvary 1 of the calendar year in which such fiscal year
begins as measured using the budget bascline specified in section
251(a)(6) of the Balanced Budget and Emergency Deficit Control Act
of 1985 minus $23,000,000,000 for fiscal year 1988 or $36,000,000,000
for fiscal year 1989;
except to the extent that paragraph (1) of section 301(i) or section 304(b), as
the case may be, docs not apply by reason of paragraph (2) of such subsec-
tion,
The Congressional Budget Act now addresses this material, sometimes called the *maxi-
mum deficit amount point of order” or "MDA point of order,” in section 605(b). See
infra p. 329.
32 Section 13303(d)(2) of the Budget Enforcement Act added paragraph (2). See infra
p. 758.

3 Because section 311(a)(2)(A) does not contain the words “as reported” here, points
of order under section 311(a)(2)(A) will apply to bills and resolutions as amended by
amendments against which points of order would lie under section 311(a)(2)(A). Cf. supra
note 514 (rcgarding the meaning of "as reported® in section 311(a)(1)).
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motion, or conference report that would cause the appropriate
level of total new budget authority’ or total budget outlays
or social security outlays’” set forth for the first fiscal year
in the most recently agreed to concurrent resolution on the
budget covering such fiscal year to be exceeded, or would cause
revenues to be less than the appropriate level of total reve-
nues’” (or social security revenues to be less than the appro-
priate level of social security revenues*®) set forth for the first
fiscal year covered by the resolution and for the period
including the first fiscal year plus the following 4 fiscal years
in such concurrent resolution.’”

3%(..continued)
3" An amendment is subject to points of order under the Congressional Budget Act

cven if the Scnate has specificd by unanimous consent that the amendment is one of the
amendments in order and the yeas and nays have been ordered. Cf. supra note 295

(regarding section 303).

The Senate Budget Committee estimates the costs of an amendment based on the
assumption that Congress has alrcady cnacted the pending bill (to which the amendment
has been offered) into law. Thus, when the current level exceeds the outlay ceiling; and
a bill is pending that would reduce outlays by less than the amount by which the current
level exceeds the outlay ceiling, an amendment that would increase outlays at all (net of
outlay reductions in the amendment) will causc outlays to exceed the outlay ceiling.

38 Section 3(2) defines “budget authority.” See supra pp. 11-13,

% Section 301(a)(6) implicitly defines the term "social security outlays® as “outlays
of the old-age, survivors, and disability insurance program established under title I of the
Social Security Act.” See supra note 143,

37 For examples of legislation violating this section, see, c.g., 138 CONG. REC. S14,880-

87, S14,890-91, S14,947 (daily ed. Sept. 24, 1992) (Bumpers motion to waive a Bentsen
point of order against his amendment no. 3164 striking a 120 percent estimated tax safe
harbor and permanently extending the limitation on the use of the preceding year's tax in

computing estimated tax).

32 Section 301(a)(7) implicitly defines the term “social security revenues® as “revenues
of the old-age, survivors, and disability insurance program established under title I of the
Social Security Act (and the related provisions of the Internal Revenue Code of 1986)."

See supra nole 145.

*® In addition to the point of order applied by this section, section 12(c) of the budget
resolution for fiscal year 1994 provides further enforcement:

(continued...)
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*2(...continucd)
() ENPORCING PAY-AS-YOU-GO. — At any time after the coactment

of the reconciliation bill pursuant to section 7 of this resolution, it shall not
be in order in the Senate to consider any bill, joint resolution, amendment,
motion, or conference report, that would increase the deficit in this resolution
for any fiscal year through fiscal year 1998 or would increase the deficit for
any other fiscal year through fiscal year 2003, as measured by the sum of —

(1) all applicable cstimates of direct spending and receipts
legislation applicable to that fiscal ycar, other than any amounts
resulting from —

(A) full funding of, and continuation of, the deposit
insurance guarantee commitment in cffect on the date of
cnactment of the Budget Enforcement Act of 1990; and

(B) cmergency provisions as designated under
section 252(¢) of that Act; and

(2) the estimated amount of savings in direct spending
programs applicable to that fiscal year resulting from the prior year’s
scquestration under that Act, if any (except for any amounts
scquestered as a result of a net deficit increase in the fiscal year
immediately preceding the prior fiscal year).

(d) WAIVER. — This section may be waived or suspended in the
Senate only by the affirmative vote of three-fifths of the Members, duly

chosen and sworn,

(e) APPEALS. — Appeals in the Scnate from the decisions of the Chair
relating to any provision of this section shall be limited to 1 hour, to be
equally divided between, and controlled by, the appellant and the manager of
the concurrent resolution, bill, or joint resolution, as the case may be. An
affirmative vote of three-fifths of the Members of the Senate, duly chosen and
sworn, shall be required in the Senate to sustain an appeal of the ruling of the
Chair on a point of order raised under this section.

() DETERMINATION OF BUDGET LEVELS. — For purposes of this
section, the levels of new budget authority, outlays, and receipts for a fiscal
year shall be determined on the basis of estimates made by the Committee on
the Budget of the Senate.

H. Con. Res. 64, 103d Cong,, 1st Sess., § 12, 139 CoNG. REC. H1747, H1753 (daily ed.
Mar. 31, 1993) (adopted).

Section 12(a) of the resolution makes clear the purpose of the new point of order:

(continued...)
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ssi@@@  (B) In applying this paragraph —

§ 31BN (@) estimated social security outlays®® shall be
deemed to be reduced by the excess of estimated social
security revenues®™ (including those provided for in the
bill, resolution, amendment, or conference report with re-
spect to which this subsection is applied) over the appro-
priate level of Social Security revenues specified in the
most recently agreed to concurrent resolution on the bud-

3(...continued)
(a) PURPOSE. — The Senate declares that it is essential to —

(1) cnsure compliance with the deficit reduction goals
embodied in this resolution;

(4) prohibit the consideration of direct spending or receipts
legislation that would decrease the pay-as-you-go surplus that the
reconciliation bill pursuant to section 7 of this resolution will create
under section 252 of the Balanced Budget and Emergency Deficit
Control Act of 1985 .. ..

Id. § 12(a). The joint statement of managers accompanying the budget resolution explains:
*Section 11 of the Senate amendment contains new enforcement proceduresto . . . prohibit
the consideration of direct spending or receipts’ legislation that would decrease the
pay-as-you-go surplus that the reconciliation bill will create.” H.R. CONF. REP. NO. 103-
48, 103d Cong., 1st Sess. 47 (1993), reprinted in 139 CONG. REC. H1747, H1760 (daily cd.

Mar. 31, 1993).

Note that this point of order will apply in at least two situations not covered by
sections 602(c) and 311(a). First, the budget resolution point of order will prohibit
measures — such as a back-loaded tax cut or a late-starting entitlement — that would worsen
the deficit in any of fiscal years 1999 through 2003. Second, the budget resolution point
of order would prohibit cutting the taxes used to fund the spending provided for through

the use of a reserve fund.

™ Section 301(a)(6) implicitly defines the term “social security outlays® as “outlays
of the old-age, survivors, and disability insurance program established under title I of the
Social Security Act." See supra note 143,

™ Section 301(a)(7) implicitly defines the term *social security revenues® as *revenues
of the old-age, survivors, and disability insurance program cstablished under title II of the
Social Security Act (and the related provisions of the Internal Revenue Code of 1936)."

See supra note 145,
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get;’®

§ 311(a)(2)(B)0) 00 (IT) estimated social security revenues shall be
deemed to be increased to the extent that estimated social
security outlays are less (taking into account the effect of
the bill, resolution, amendment, or conference report to
which this subsection is being applied) than the appropri-
ate level of social security outlays in the most recently
agreed to concurrent resolution on the budget;" and

§ 311(8)(2B) AN (if)(I) estimated Social Security outlays shall be
deemed to be increased by the shortfall of estimated social
security revenues (including Social Security revenues
provided for in the bill, resolution, amendment, or confer-
ence report with respect to which this subsection is
applied) below the appropriate level of social security
revenues specified in the most recently adopted concurrent
resolution on the budget;’* and

§ 311(8)(2) BN () (IT) estimated social security revenues™ shall be

™ In other words, if Congress raises Social Security revenucs in excess of those
anticipated in the budget resolution, it may increase Social Security spending beyond that
anticipated in the budget resolution by the amount of the excess. The drafters of the
Budget Enforcement Act added this and the other provisions of clauses (i) and (ii) of this
section, as well as the provisions of section 302(f)(2)(A) and (B) (that is, the second of the
two sections 302(f)(2)(A) and (B), see supra pp. 103-104), to allow fungibility between
Social Security revenues and outlays.

™ In other words, if Congress cuts Social Security spending below that anticipated in
the budget resolution, it may cut Social Sccurity revenucs below those anticipated in the

budget resolution by the amount of the spending cut.

4 In other words, if Congress cuts Social Security revenues below those anticipated
in the budget resolution, it may not increase Social Sccurity spending above the amount
equal to the spending anticipated in the budget resolution minus the revenue shortfall. See

also section 302(f)(2)(B) supra p. 104.

¢ Section 301(a)(7) implicitly defines the term “social securily revenues® as “revenues
of the old-age, survivors, and disability insurance program established under title 11 of the
Social Security Act (and the related provisions of the Internal Revenue Code of 1986)."

See supra note 145.
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deemed to be reduced by the excess of estimated social
security outlays®™ (including social security outlays pro-
vided for in the bill, resolution, amendment, or conference
report with respect to which this subsection is applied)
above the appropriate level of social security outlays
specified in the most recently adopted concurrent resolu-
tion on the budget;”” and

§ 311(w)(2)(B)N) (iii) no provision of any bill or resolution, or any

amendment thereto or conference report thereon, involving
a change in chapter 1 of the Internal Revenue Code of
1986 shall be treated as affecting the amount of social
security revenues’® unless such provision changes the
income tax treatment of social security benefits.

The chairman of the Committee on the Budget of the Senate
may file with the Senate appropriately revised allocations under
section 302(a)*” and revised functional levels and aggregates
to reflect the application of the preceding sentence. Such

¢ Section 301(a)(6) implicitly defines the term "social security outlays® as “outlays
of the old-age, survivors, and disability insurance program established under title II of the
Social Sccurity Act.” See supra note 143.

" In other words, if Congress increases Social Security spending beyond that
anticipated in the budget resolution, it may not cut Social Security revenues below the
amount cqual to the revenues anticipated in the budget resolution plus the excess spending.

®8 The drafters of the Budget Enforcement Act intended this language to address the
case where changes in income tax law had certain indirect effects on the Social Security
trust fund. (See also section 302(f)(2)(C) supra p. 104 (to the same cffect).) The drafters
intended that these changes should not trigger a point of order under this section dealing
with the levels in that trust fund. To achieve the intended result, however, the language
should have read “social security revenues or outlays.” This is so because when revenues
result from the taxation of Social Security benefits, the revenues flow into the Treasury and
the Treasury then makes a payment to the Social Security Trust Funds, The payment is
scored as a positive outlay when made by the Treasury and a negative outlay when received
by Social Security. Therefore, any changes to the income tax law that indircetly affect the
amount of revenue collected from the income taxation of Social Security benefits would

affect Social Security outlays rather than revenues.

¥ See supra pp. 88-90,
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revised allocations, functional levels, and aggregates shall be
considered as allocations, functional levels, and aggregates
contained in the most recently agreed to concurrent resolution
on the budget, and the appropriate committees shall report
revised allocations pursuant to section 302(b).**

(b) EXCEPTION IN THE HOUSE OF REPRESENTATIVES.*!
— Subsection (a)*? shall not apply in the House of Represen-
tatives to any bill, resolution, or amendment which provides
new budget authority®’ or new entitlement authority™ effec-
tive during such fiscal year, or to any conference report on any
such bill or resolution, if —

(1) the enactment of such bill or resolution as
reported;

(2) the adoption and enactment of such amendment;
or

(3) the enactment of such bill or resolution in the
form recommended in such conference report,

would not cause the appropriate allocation of new discretionary
budget authority*” or new entitlement authority made pursu-

39 See supra pp. 90-91.

3! This subsection provides what some call the *Fazio exception.”
2 See supra pp. 178-192,

0 Section 3(2) defines *budget authority.” See supra pp. 11-13.

4 Section 3(9) (see supra p. 18) defines *entitlement authority” to mean that authority
described in section 401(c)(2)(C) (see infra p. 252).

%S Section 3(2) defines “budget authority.” See supra pp. 11-13.
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ant to section 302(a)** for such fiscal year, for the committee
within whose jurisdiction such bill, resolution, or amendment
falls, to be exceeded.*"

%4 See supra pp. 88-90. Scction 11 of the fiscal year 1993 budget resolution provides:

SEC. 11. CLARIFICATION OF THE APPLICATION OF SECTION J3ii(b) OF THE
CONGRESSJONAL BUDGET ACT IN THE HOUSE.

For fiscal years 1992 through 1995, the reference in section 311(b) of
the Congressional Budget Act of 1974 to the appropriate allocation under
section 302(a) shall be considered to be a reference to the appropriate
allocation for the fiscal year concerned under section 602(a) of the Congres-

sional Budget Act of 1974,

Concurrent Resolution on the Budget — Fiscal Year 1993, H. Con. Res. 287, 102d Cong,,
2d Sess. § 11, 138 CONG. REC. H3602, H3609 (daily ed. May 20, 1992) (adopted).

The joint statement of managers accompanying the resolution explains:

CLARIFICATION OF THE APPLICATION OF SECTION 311(b) OF THE
CONGRESSIONAL BUDGET ACT IN THE HOUSE OF REPRESENTATIVES

The conference agreement includes a clarification of the application
of section 311/b) of the Congressional Budget Act (2 U.S.C. § 642(b) (1988)),
which applies only in the House of Representatives, for fiscal years 1992
through 1995. During those years, allocations of new discretionary budget
authority and new entitlement authority are made pursvant to section 602(a)
of the Congressional Budget Act (2 U.S.C. § 665a (Supp. 11 1990)), rather
than pursuant to section 302(a) of that Act (2 U.S.C. § 633(a) (Supp. Il
1990)). However, the Budget Enforcement Act of 1990 inadvertently failed
to include language providing for such a cross-reference in the application of
section 311(b) for those fiscal years. The language in this conference
agreement clarifies that, for those fiscal years, section 311(b) will operate in
the same manaer as it did prior to the enactment of the Budget Enforcement

Act.

H.R, CONF. REP. NO. 102-529, 102d Cong., 2d Sess. 63-64 (1992), reprinted in 138 CONG.
REC. H3602, H3618 (daily ed. May 20, 1992).

37 Congress adopted a similar, temporary exception for the Senate for fiscal year 1993
in that year’s budget resolution:

SEC. 16, MAXIMUM DEFICIT AMOUNT AND AGGREGATE POINTS OF ORDER IN THE
SENATE.

Notwithstanding any other rule of the Senate, for those years in which

this concurrent resolution is in effect and not superseded by adoption of a
(continued...)
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(c) DETERMINATION OF BUDGET LEVELS, — For purposes
of this section, the levels of new budget authority,”® budget
outlays,*” new entitlement authority,™ and revenues for a
fiscal year shall be determined on the basis of estimates made
by the Committee on the Budget™' of the House of Represen-
tatives or of the Senate, as the case may be.

30(...continued)
subsequent concurrent resolution on the budget, in the Scnate, scctions 311(a)
and 605 of the Congressional Budget Act of 1974 shall not apply to any bill,
resolution, amendment, motion, or conference report that —

(1) would, if introduced as a bill or resolution, be referred
to the Committee on Appropriations;

(2) would not cause the appropriate allocation of new budget
authority or outlays made pursuant to section 602(a) to be exceeded;

(3) would not causc the appropriate suballocation (or
suballocations), if any, of new budget authority or outlays made
pursuant to section 602(b) to be exceeded;

(4) would not cause the appropriate level of social security
outlays to be exceeded;

(5) would not cause revenues to be less than the appropriate
level of total revenues; and

(6) would not cause social security revenues to be less than
the appropriate level of social security revenues,

Concurrcnt Resolution on the Budget — Fiscal Year 1993, H. Con. Res. 287, 102d Cong,,
2d Sess., § 10, 138 CONG. REC. H3602, H3608-09 (daily ed. May 20, 1992) (adopted); see
also H.R. CONF. REP. NO, 102-529, 102d Cong., 2d Sess. 62-63 (1992), reprinted in 138
CONG. REC. H3602, H3618 (daily ¢d. May 20, 1992) (cxplaining the provision).

34 Section 3(2) defines "budget authority.” See supra pp. 11-13.
3 Section 3(1) defines "budget outlays.” See supra p. 11.

™ Section 3(9) (see supra p. 18) defines "entitlement authority” to mean that authority
described in section 401(c)(2)(C) (see infra p. 252).

1 This subsection reflects the normal scorekeeping convention that Congress turns
to its Budget Committees to assess the costs of I=gislation. See also section 201(g), supra
p. 32; section 302(g), supra p. 10S; section 310(d)(4), supra p. 172; section 313(e), infra p.
228; and section 258B(h)(4) of Gramm-Rudman-Hollings, infra p. 650.



