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Public Law 101-289
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An Act

Dec. 19, 1989

rH.R. 3299]

Omnibus Budget
Reconciliation
Act of 1989.

Agricultural
Reconciliation
Act of 1989.

To provide for reconciliation pursuant to section 5 of the concurrent resolution on the
budget for the fiscal year 1990.

Be it enacted by the Senate and House of Representatives of the
United States ofAmerica in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Omnibus Budget Reconciliation Act
of 1989".

SEC. 2. TABLE OF CONTENTS.

Title I—Agriculture and related programs.
Title U—Student loan and pension fiduciary amendments.
Title ni—Regulatory agency fees.

Title IV—Civil service and postal service programs.
Title V—Veterans programs.
Title VI—Medicare, medicaid, maternal and child health, and other health provi-

sions.

Title VII—Revenue provisions.

Title Vm—Human resource and income security provisions.

Title IX—Offshore oil pollution compensation fund.
Title X—Miscellaneous and technical Social Security Act amendments.
Title XI—Miscellaneous.

TITLE I—AGRICULTURE AND RELATED
PROGRAMS

SEC. 1001. SHORT TITLE; TABLE OF CONTENTS.

7 use 1421 note. (a) Short Tttle.—This title may be cited as the "Agricultural
Reconciliation Act of 1989".

(b) Table of Contents.—The table of contents is as follows:

Sec. 1001. Short title; table of contents.
Sec. 1002. Soybean, sunflower, and safflower planting program; feed grain acreage

limitation program.
Sec. 1003. Reduction of deficiency payments for 1990 crops.

Sec. 1004. Repayment of advance deficiency payments.
Sec. 1005. Reduction of expenditures under the export enhancement program and

for targeted export assistance.

Sec. 1006. Purchases of Financial Assistance Corporation stock by Farm Credit
System institutions.

Sec. 1007. Adjustments in dairy price support program.

SEC. 1002. SOYBEAN, SUNFLOWER, AND SAFFLOWER PLANTING PRO-
GRAM; FEED GRAIN ACREAGE LIMITATION PROGRAM.

(a) Planting of Soybeans, Sunflowers, and Safflowers on
Permitted Acreage.—Effective only for the 1990 crops, subsection
(e) of section 504 of the Agricultural Act of 1949 (7 U.S.C. 1464(e)) is

amended to read as follows:

"(e) Notwithstanding any other provision of this Act

—
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"(1) Effective for the 1990 crops, the Secretary shall, subject to

paragraph (2), permit producers on a farm to plant soybeans,
sunflowers, or safflowers on a portion specified by the producer
Obut in any event not more than 25 percent) of the producers*
1990 wheat, feed grain, upland cotton, extra long staple cotton,

and rice permitted acreage, as determined by the Secretary.

"(2XA) The Secretary shall establish a sign-up period during
which the producers on a farm, participating in the 1990 crop
wheat, feed grain, upland cotton, extra long staple cotton, or
rice price support and production adjustment program, must
state their intentions regarding use of the increased planting
provision under paragraph (1).

"(B) After termination of the sign-up period under subpara-
graph (A), the Secretary shall estimate whether, based on the
anticipated additional soybean, sunflower', and safQower plant-
ings for the crop, the average market price for the 1990 crop of
soybeans will be below 110 percent of the loan rate established
for the 1989 crop of soybeans.

"(C) If the Secretary estimates that the average market price

for the 1990 crop of soybeans will be below 110 percent of such
loan rate, the Secretaiy shall reduce the percentage of per-
mitted acreage on the farm that may be planted to soybeans,
sunflowers, and safflowers to a level, or prohibit such plantings,
as necessary to ensure that the average soybean market price

does not fall below 110 percent of such loan rate.

"(D) The Secretary shall submit to the Committee on Agri-
culture of the House of Representatives and the Committee on
Agriculture, Nutrition, and Forestry of the Senate a statement
setting forth the reasons for any reduction in the permitted
planting percentage, or prohibition on such plantings, under
this paragraph.

"(3XA) For the purposes of determining the farm acreage base
or the crop acreage bases for the farm, any acreage on the farm
on which soybeans, sunflowers, or safflowers are planted under
this subsection shall be considered to be planted to the program
crop for which soybeans, sunflowers, or safflowers are
substituted.

"(B) The Secretary may not make program benefits other
than soybean or sunflower seed price support loans and pur-
chases available to producers with respect to acreage planted to
soybeans, sunflowers, or safflowers under this subsection and
shall ensure that the crop acreage bases established for the
farm and the farm acreage base are not increased due to such
plantings.".

(b) Feed Grain Acreage Limitation Program.—Effective only
for the 1990 crop of feed grains, section 105C(fXl)(C) of such Act
(7 U.S.C. 1444e(fKl)(C)) is amended—

(1) by striking "(C)", "1990", "(i)", and "(u)" and insertmg
"(CXi)", "1989", ^'a)", and "(H)", respectively; and

(2) by adding at the end the following new clause:
"(ii) In the case of the 1990 crop of feed grains, if the Secretary

estimates, not later than September 30, 1989, that the quantity of
corn on hand in the United States on the first day of the marketing
year for that crop (not including any quantity of corn of that crop)
will be

—

"(I) more than 2,000,000,000 bushels, the Secretary shall pro-
vide for an acreage limitation program (as described in para-
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graph (2)) under which the acreage planted to feed grains for
harvest on a farm would be limited to the feed grain crop
acreage base for the farm for the crop reduced by not less than
12 y2 percent nor more than 20 percent;

"(II) less than 2,000,000,000 bushels but more than
1,800,000,000 bushels, the Secretary shall provide for an acreage
limitation program (as described in paragraph (2)) under which
the acreage planted to feed grains for harvest on a farm would
be limited to the feed grain crop acreage base for the farm for
the crop reduced by not less than 10 percent nor more than I2V2
percent; or

"(III) 1,800,000,000 bushels or less, the Secretary may provide
for an acreage limitation program (as described in paragraph
(2)) under which the acreage planted to feed grains for harvest
on a farm would be limited to the feed grain crop acreage base
for the farm for the crop reduced by not more than 10 percent.".

SEC. 1003. REDUCTION OF DEFICIENCY PAYMENTS FOR 1990 CROPS.

(a) In General.—Effective only for the 1990 crops, title IV of the
Agricultural Act of 1949 (7 U.S.C. 1421 et seq.) is amended by adding
at the end the following new section:

7 use 1433d. "SEC. 425. REDUCTION OF DEFICIENCY PAYMENTS FOR 1990 CROPS.

"(a) In General.—Notwithstanding any other provision of law,

the amount of deficiency pajnnents made available to producers of

the 1990 crops of wheat, feed grains, upland cotton, and rice under
sections 107D(c), 105C(c), 103A(c), and lOlA(c), respectively, shall be
reduced by—

"(1) in the case of wheat, 2.33 cents per bushel;
"(2) in the case of corn, 2.33 cents per bushel (and a com-

parable amount for other feed grains, as determined by the
Secretary);

"(3) in the case of upland cotton, .515 cents per pound; and
"(4) in the case of rice, 5.15 cents per hundredweight.

"Ot>) Application to Advance Deficiency Payments.—To the
extent practicable, the Secretary shall apply the reduction required
under subsection (a) to any advance deficiency payment made avail-

able to producers of the 1990 crops under section 107C.".

(b) Technical and Conforming Amendments.—
(1) Effective only for the 1990 crops of wheat, feed grains,

upland cotton, and rice, section 107C(a)(2)(G) of such Act
(7 U.S.C. 1445b-2(a)(2)(G)) is amended—

(A) by inserting after "subsection" the foUov/ing: "(taking

into consideration any reduction in the pa3rment made
under section 425)"; and

(B) by striking "fmalUy" and inserting "finally".

(2) Effective only for the 1986 through 1990 crops of feed

grains, section 105C(c)(l)(D)(i) of such Act (7 U.S.C.

1444e(c)(l)(D)(i)) is amended by striking "subsection (aX4)" and
inserting "subsection (a)(3)".

SEC. 1004. REPAYMENT OF ADVANCE DEFICIENCY PAYMENTS.

Disaster (a) DELAY IN REFUND.—Paragraph (4) of section 201(b) of the
assistance. Disaster Assistance Act of 1988 (7 U.S.C. 1421 note) (as amended by

section 602 of the Disaster Assistance Act of 1989 (Public Law
101-82; 103 Stat. 587)) is amended to read as follows:



PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2109

"(4) Effective only for the 1988 crops of wheat, feed grams, upland
cotton, and rice, if the Secretary determines that any portion of the
advance deficiency payment made to producers for the crop under
section 107C of such Act must be refunded, such refund shall not be
required

—

"(A) prior to December 31, 1989, if such producers suffered

losses of 1988 or 1989 crops due to a natural disaster in 1988 or
1989; or

"(B) prior to July 31, 1990, for that portion of the crop for

which a disaster payment is made under subsection (a).".

0)) Rationale.—For purposes of section 202 of Public Law 100-119

(2 U.S.C. 909), the amendment made by subsection (a) is a necessary
(but secondary) result ofa significant policy change.

SEC 1005. REDUCTION OF EXPENDITURES UNDER THE EXPORT
ENHANCEMENT PROGRAM AND FOR TARGETED EXPORT
ASSISTANCE.

(a) Export Enhancement Program.—During fiscal year 1990, the
Commodity Credit Corporation shall not, except to the extent pro-

vided for xmder section 4301 of the Agricultural Competitiveness
and Trade Act of 1988 (Public Law 100-418; 7 U.S.C. 1446 note),

make available to exporters, processors, or foreign importers under
the authority of section 5(f) of the Commodity Credit Ck)rporation

Charter Act (15 U.S.C. 714c(f)) more than $566,000,000 in commod-
ities of the Commodity Credit Corporation to enhance the export of
United States commodities by malong the price of such commodities
competitive in the world market.

0)) Targeted Export Assistance.—Section 1124(a) of the Food
Security Act of 1985 (7 U.S.C. 1736s(a)) is amended—

(1) by striking "and" at the end of paragraph (2); and
(2) by striking paragraph (3) and inserting the following:
"(3) for the fiscal year 1989, the Secretary shall use under this

section not less than $325,0()0,000 of the funds of, or commod-
ities owned by, the Corporation; and

"(4) for the fiscal year 1990, the Secretary shall use under this

section not less than $200,000,000 of the funds of, or commod-
ities owned by, the Corporation.".

SEC. 1006. PURCHASES OF FINANCIAL ASSISTANCE CORPORATION STOCK 12 USC 2278b-9

BY FARM CREDIT SYSTEM INSTITUTIONS. note.

(a) Delayed Effective Date for Stock Purchase Require-
ment.—Notwithstanding any other provision of law, the amend-
ments to section 6.29 of the Farm Credit Act of 1971 (12 U.S.C.
2278b-9) made by section 646 of the Rural Development, Agri-
culture, and Related Agencies Appropriations Act, 1989 (Public Law
100-460; 102 Stat. 2266) shall be effective on October 1, 1992.

(b) Payments.—
(1) Four annual payments.—Notwithstanding any other

provision of law, the Financial Assistance Corporation shall
pay, out of the Financial Assistance Ck)rporation Trust Fund
(hereinafter in this section referred to as the "Trust Fund")
established under section 6.25(b) of the Farm Credit Act of 1971
(12 U.S.C. 2278b-5(b)), to each of the institutions of the Farm
Credit System that purchased stock in the Financial Assistance
Corporation imder section 6.29 of the Farm Credit Act of 1971,
four annual payments as provided in this subsection.
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(2) Timing of payments.—The annual payments provided for

by this subsection shall be made available as soon as practicable
after October 1 of each of the calendar years 1989 through 1992.

(3) Calculation of first payment.—The first annual pay-
ment made available under this subsection shall be in an
amount equal to

—

(A) a percentage equal to 1.5 times the average rate of
interest received by the Financial Assistance Corporation
on assets of the Trust Fund from March 30, 1988, through
September 30, 1989; times

(B) the difference between $177,000,000 and 4.4 percent of
the cumulative amount of the bonds issued by the Financial
Assistance Corporation through September 30, 1989.

(4) Calculation of remaining payments.—The second, third,

and fourth annual pa3rments made available under this subsec-

tion shall be in an amount equal to

—

(A) a percentage equal to the average rate of interest

received by the Financial Assistance Corporation on assets

of the Trust Fund during each of the fiscal years 1990
through 1992; times

(B) the difference between $177,000,000 and 4.4 percent of
the cumulative amount of the bonds issued by the Financial
Assistance Corporation through September 30 of each of

such fiscal years.

(5) Distribution of annual payments.—Annual payments
due under this subsection shall be made available to each
institution described in paragraph (1) in an amount equal to the
total amount of annual payments to be made available times
the ratio of the amount of stock each institution purchased
divided by $177,000,000.

SEC. 1007. ADJUS™ENTS IN DAIRY PRICE SUPPORT PROGRAM.

Effective only for calendar year 1990, section 201(dXl) of the
Agricultural Act of 1949 (7 U.S.C. 1446(dXl)) is amended—

(1) in subparagraph CO-
CA) in clause (ii), by inserting after "Except as provided

in" the following: "clause (iii) and"; and
(B) by adding at the end the following new clause:

"(iii) In canying out this paragraph during calendar year
1990, the Secretary shall offer to purchase butter for not more
than $1.10 per pound, except that the Secretary may allocate

the rate of price support between the purchase prices for nonfat
dry milk and butter in such other manner as the Secretary
determines will result in the lowest level of expenditures by the
Commodity Credit Corporation and shall notify the Committee
on Agriculture of the House of Representatives and the
Committee on Agriculture, Nutrition, and Forestry of the
Senate of such determination."; and

(2) in subparagraph (DXi)

—

(A) by striking "each of the calendar years 1988 and
1990" and inserting "calendar year 1990"; and

(B) by striking "shall reduce by" and inserting "may
reduce by not more than".
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TITLE II—STUDENT LOAN AND PENSION
FIDUCIARY AMENDMENTS

Subtitle A—Student Loan Reconciliation

Amendments

SEC. 2001. SHORT TITLE.

This subtitle may be cited as the
Amendments of 1989".

'Student Loan Reconciliation

SEC. 2002. INTERNSHIP DEFERMENTS AND FORBEARANCE.

(a) Deferments.—
(1) Federally insured student loans.—Section 427(aX2XCXi)

of the Higher Education Act of 1965 (20 U.S.C. 1077(aX2XCXi)) is

amended by inserting before the semicolon at the end thereof
the following: except that no borrower shall be eligible for a
deferment under this clause, or a loan made under this part
(other than a loan made under 428B or 4280), while serving in a
medical internship or residency program".

(2) Federal payments to reduce student interest costs.—
Section 428(bXlXMXi) of such Act (20 U.S.C. 1078(bXlXMXi)) is

amended by inserting before the semicolon at the end thereof
the following: except that no borrower shall be eligible for a
deferment imder this clause, or loan made under this part
(other than a loan made under 428B or 42SC), while serving in a
medical internship or residency program".

(3) Loan agreements.—Section 464(cX2XAXi) of such Act (20

U.S.C. 1087dd(cX2XAXi)) is amended by inserting before the
semicolon at the end thereof the following: except that no
borrower shall be eligible for a deferment under this clause, or a
loan made under this part (other than a loan made under 428B
or 428C), while serving in a medical internship or residency
program".

(4) Effective date.—The amendments made by this subsec-
tion shall apply to any loan made, insured, or guaranteed under
part B or part E of title IV of the Higher Education Act of 1965,
including a loan made before the enactment of this Act, and
shall take effect on January 1, 1990, except that such amend-
ments shall not apply with respect to any portion of a period of
deferment grtuited to a borrower under section 427(aX2XCXi),
428(bXlXMXi), or 464(cX2XAXi) of the Higher Education Act of
1965 for service in a medical internship or residency program
that is completed prior to the effective date of this section.

(b) Forbearance.—
(1) Federal payments to reduce student interest costs.—

Section 428 of the Higher Education Act of 1965 (20 U.S.C. 1078)
is amended

—

(A) in subsection (bXl)

—

(i) in subparagraph (T), by striking "and" at the end
thereof;

(ii) in subparagraph (U), by striking the period at the
end thereof and inserting and"; and

(iii) by adding at the end thereof the following new
subparagraph:

Student Loan
Reconciliation
Amendments of

1989.

20 use 1001
note.

Health care
professionals.

20 use 1077
note.
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"(VXi) provides that, upon written request, a lender shall
grant a borrower forbearance, renewable at 12-month inter-
vals for a period equal to the length of time remaining in
the borrower's medical or dental internship or residency
program, on such terms as are otherwise consistent with
the regulations of the Secretary and agreed upon in writing
by the parties to the loan, with the approval of the insurer,
if the borrower

—

"(I) is serving in a medical or dental internship or
residency program, the successful completion of which
is required to begin professional practice or service, or
is serving in a medical or dental internship or resi-

dency program leading to a degree or certificate

awarded by an institution of higher education, a hos-
pital, or a health care facility that offers postgraduate
training; and

"(II) has exhausted his or her eligibility for a
deferment under section 427(aX2XCXvii) or subpara-
graph (MXvii) of this paragraph; and

"(ii) provides that no administrative or other fee may be
charged in connection with the granting of a forbearance
under clause (i), and that no adverse information regarding
a borrower may be reported to a credit bureau organization
solely because of the granting of a forbearance under clause
(i)."; and

(B) by amending subsection (cX3) to read as follows:

"(3) Forbearance.—A guaranty agreement under this

subsection

—

"(A) shall contain provisions providing for forbearance in

accordance with subsection (bXlXV) for the benefit of the
student borrower serving in a medical or dental uitemship
or residency program; and

"(B) may, to the extent provided in regulations of the
Secretary, contain provisions that permit such forbearance
for the benefit of the student borrower as may be agreed
upon by the parties to an insured loan and approved by the
insurer.

Such regulations shall not preclude guaranty agencies from
permitting the parties to such a loan from entering into a
forbearance agreement solely because the loan is in default.".

20 use 1078 (2) Effective date.—The amendments made by this subsec-
lote. tion shall apply with respect to loans made before, on, or after

the date of enactment of this Act.

SEC. 2003. CHANGES IN THE SUPPLEMENTAL LOANS FOR STUDENTS
PROGRAM.

(a) Restrictions on SLS Program at Institutions With High
Cohort Default Rates.—

(1) Restriction.—Section 428A(a) of the Higher Education
Act of 1965 (20 U.S.C. 1078-l(a)) is amended—

(A) by striking "(a) Authority To Borrow.—Graduate
and professional students"; and inserting the following:

"(a) Authority To Borrow.—
"(1) Student eugibility.—Graduate and professional

students";
(B) by indenting the remaining text of subsection (a) two

em spaces; and
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(C) by adding at the end thereof the following:

"(2) Institutional eugibiuty.—Funds may not be borrowed
under this section by any undergraduate student who is en-

rolled at any institution during any fiscal year if the cohort
default rate for such institution, for the most recent fiscal year
for which such rates are available, equals or exceeds 30 percent.

The Secretary shall notify institutions to which such restriction

applies annually, and specify the fiscal year covered by the
restriction. The Secretary shall afford any institution to which
such restriction applies an opportunity to present evidence
contesting the accuracy of the calculation of the cohort default

rate for such institution.".

(2) Definition.—Section 435 of such Act (20 U.S.C. 1085) is

amended by adding at the end thereof the following new
subsection:

"(m) Cohort Default Rate.—The term 'cohort default rate'

means, for any fiscal year in which 30 or more current and former
students at the institution enter repayment on loans under section
428 or 428A received for attendance at the institution, the percent-
age of those current and former students who enter repa)nnent on
such loans received for attendance at that institution in that fiscal

year who default before the end of the following fiscal year. For any
fiscal year in which less than 30 of the institution's current and
former students enter repa)rment, the term 'cohort default rate'

means the average of the rate calculated under the preceding
sentence for the 3 most recent fiscal years. In the case of a student
who has attended and borrowed at more than one school, the
student (and his or her subsequent repayment or default) is attrib-

uted to each school for attendance at which the student received a
loan that entered repayment in the fiscal year. A loan on which a
payment is made by the school, its owner, agent, contractor, em-
ployee, or any other entity or individual affiliated with such school,

in order to avoid default by the borrower, is considered as in default
for purposes of this subsection. Any loan which has been rehabili-

tated before the end of such following fiscal year is not considered as
in default for purposes of this subsection. The Secretary shall pre- Regulations,

scribe regulations designed to prevent an institution from evading
the application to that institution of a default rate determination
under this subsection through the use of such measures as branch-
ing, consolidation, change of ownership or control, or any similar
device.".

(3) Effective date.— 20 use 1078-

(A) Except as provided in subparagraph (B), the amend- note,

ments made by this subsection shall apply to loans made on
or after January 1, 1990, and before October 1, 1991. Regu-
lations prescribed by the Secretary under the last sentence
ot section 435(m) of the Higher Education Act of 1965 (as

added by such amendments) shall apply with respect to

measures described in such sentence that are used on or
after October 1, 1989.

(B) The amendments made by this subsection shall not be
applied to prevent an individual who is enrolled on the date
of enactment of this Act in a program of instruction for
which the individual has obtained a loan under section
428A of the Higher Education Act of 1965 from receiving
additional loans under such section to cover the cost of
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attendance at that eligible institution to complete that
program of instruction.

(C) If, on or after November 8, 1989, the duration of any
program of instruction is extended, subparagraph (B) shall
not permit a student enrolled in such program of instruc-
tion to receive additional loans under such section 428A
during the extension.

(b) Maximum Loan Amounts.—
(1) Amendment.—Section 428A(b)(l) of the Higher Education

Act of 1965 (20 U.S.C. 1078-l(bXl)) is amended to read as
follows:

Regulations. "(1) ANNUAL UMiT.—Subject to paragraphs (2) and (3), the
maximum amount a student may borrow in any academic year
or its equivalent (as defined by regulation by the Secretary), or
in any period of 9 consecutive months, whichever is longer, is

$4,000, except that in the case of a student who has not success-
fully completed the first year of a program of undergraduate
education and who is not enrolled in a program that is at least

one academic year in length, as determined in accordance with
regulations prescribed by the Secretary, such maximum amount
shall be—

"(A) $2,500 for a student who is determined, in accord-
ance with such regulations, to be enrolled in a program
whose length is at least % of an academic year;

"(B) $1,500 for a student who is determined, in accord-
ance with such regulations, to be enrolled in a program
whose length is less than %, but at least Va, of an academic
year; and

"(C) zero for a student who is determined, in accordance
with such regulations, to be enrolled in a program whose
length is less than Vs of an academic year.".

20 use 1078-1 (2) Effective date.—The amendment made by this subsection
^^ote. shall apply to loans made on or after January 1, 1990, and

before October 1, 1991.

(c) Completion of High School Equivalency Required.—
(1) Ability-to-benefit students ineugible for sls program

until ged completion.—Section 428A(aXl) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1078-l(aXl)) is further amended by
adding at the end thereof the following new sentence: "No
student who is admitted on the basis of the ability to benefit

from the education or training provided by the institution (as

determined under section 484(d)) shall be eligible to borrow
funds under this section until such student has obtained a
certificate of high school equivalency or a high school diploma.".

(2) GED program required for ability-to-benefit stu-
20 use 1094. DENTS.—Section 487(a) of the Higher Education Act of 1965 is

amended by adding at the end thereof the following new
paragraph:

"(11) In the case of any institution which admits students on
the basis of their ability to benefit from the education or
training provided by such institution (as determined under
section 484(d)), the institution will make available to such stu-

dents a program proven successful in assisting students in

obtaining a certificate of high school equivalency.'

.

20 use 1078-1 (3) Effective date.—The amendments made by this subsec-
i^-ote. tion shall apply with respect to periods of enrollment beginning

on or after January 1, 1990.
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SEC. 2004. ADDITIONAL REQUIREMENTS WITH RESPECT TO DISBURSE-
MENT OF STUDENT LOANS.

(a) Amendment.—Part B of title IV of the Higher Education Act
of 1965 is amended by inserting after section 428F (20 U.S.C. 1078-6)

the following new section:

"requirements for disbursement of STUDENT LOANS

"Sec. 428G. (a) Multiple Disbursement Required.— 20 use 1078-7.

"(1) Two disbursements required.—The proceeds of any loan
made, insured, or guaranteed under this part that is made for

any period of enrollment shall be disbursed in 2 or more install-

ments, none of which exceeds one-half of the loan.
' (2) Minimum interval required.—The interval between the

first and second such installments shall be not less than one-
half of such period of enrollment, except as necessary to permit
the second installment to be disbursed at the beginning of the
second semester, quarter, or similar division of such period of
enrollment.

"0?) Disbursement and Endorsement Requirements.—
"(1) SLS loans to first-year students.—The first install-

ment of the proceeds of any loan made under section 428A that
is made to a student borrower who has not successfully com-
pleted the first year of a program of undergraduate education
shall not (regardless of the amount of such loan or the duration
of the period of enrollment) be presented by the institution to

the student for endorsement until

—

"(A) 30 days after the borrower begins a course of study;
and

"(B) the institution certifies that the borrower continues
to be enrolled and in attendance at the end of such 30-day
period, and is maintaining satisfactory progress;

but may be disbursed to the eligible institution prior to the end
of such 30-day period.

"(2) Other students.—The proceeds of any loan made, in-

sured, or guaranteed under this part that is made to any
student other than a student described in paragraph (1) shall
not be disbursed more than 30 days prior to the beginning of the
period of enrollment for which the loan is made.

"(c) Method of Multiple Disbursement.—Disbursements under
subsection (a)—

"(1) shall be made in accordance with a schedule provided by
the institution (under section 428(a)(2)(A)(i)(III)) that complies
with the requirements of this section; and

"(2) may be made directly by the lender or, in the case of a
loan under sections 428 and 428A, may be disbursed pursuant to
the escrow provisions of section 428(i).

"(d) Withholding of Second Disbursement.—
"(1) Withdrawing students.—A lender or escrow agent that

is informed by the borrower or the institution that the borrower
has ceased to be enrolled before the disbursement of the second
or any succeeding installment shall withhold such disburse-
ment. Any disbursement which is so withheld shall be credited
to the borrower's loan and treated as a prepayment thereon.

"(2) Students receiving over-awards.—If the sum of a
disbursement for any student and the other financial aid
obtained by such student exceeds the amount of assistance for
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which the student is eligible under this title, the institution
such student is attending shall withhold and return to the
lender or escrow agent the portion (or all) of such installment
that exceeds such eligible amount Any portion (or all) of a
disbursement installment which is so returned shall be credited
to the borrower's loan and treated as a prepayment ti^ereon.

"(e) Exclusion of PLUS, Consolidation, and Foreign Study
Loans.—The provisions of this section shall not apply in the case of
a loan made under section 428B or 428C or made to a student to
cover the cost of attendance at an eligible institution outside the
United States.

"(f) Beginning of Period of Enrollbsent.—For purposes of this

section, a period of enrollment b^ins on the first day that classes
b^gin for the applicable period ofenrollment.".
9>)Ck>NF0RMiNG Amendments.—

(1) Transmtttal of institution schedules to lenders.—
Section 428(aX2XAXi) of the Higher Education Act of 1965 (20

U.S.C. 1078(aX2XAXi)) is amended—
(A) by striking "and" at the end ofclause (D; and
(B) by inserting after clause (ID the following:

"(IID sets forth a schedule for disbursement of
the proceeds of the loan in installments, consistent
with the requirements ofsection 428G; and".

(2) Federally insured loans.—Section 427(aX4) ofthe Higher
Education Act of 1965 (20 UJS.C. 1077(aX4)) is amended to read
as follows:

"(4) the funds borrowed by a student are disbursed in accord-
ance with section 428G.".

(3) Stafford loans.—Section 428(bXlXO) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1078(bXlXO)) is amended to read as
follows:

"(O) provides that the proceeds of the loans will be dis-

bursed in accordance with the requirements of section

428G;".
20 use 1077 (c) Effective Date.—The amendments made by this section shall
iiote. apply with respect to loans made to cover the cost of instruction for

periods ofenrollment beginning on or after January 1, 1990.

SEC 2005. DEFAULTBEDUCTION PROGRABL

(a) Amendment.—Section 428F of the Higher Education Act of
1965 (20 UJS.C. 1078-6) is amended to read as follows:

"default reduction program

"Sec 428F. (a) Program Requirebients.—
"(1) Authority to estarush a default reduchon pro-

gram.—The Secretary shall, in accordance with the require-
ments of this section, establish a default reduction program for

borrowers who have one or more loans under part B of this title

which are in default, as defined in section 435G), as of the date
of enactment of this section. Such program shall be commenced
on, March 1, 1990, and shall last for six months.

"(2) EuGmnjTT for the renefits of the default reduction
program.—In order to be eligible for the benefits of the default

reduction program, a borrower who has a loan or loans which
are in default shall contact the holder of such loan or loans
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during the default reduction program and shall pay in full all

remaining principal and interest on such loan or loans.

"(3) Benefits op the default reduction program.—^For each
borrower meeting the requirement ofparagraph (2)

—

"(A) no penalties shall be charged on defaulted loans
which are paid in full;

"(B) the guaranty agency shall report to the appropriate
credit bureau or bureaus that the loan has been paid in full;

and
"(O notwithstanding section 484, eligibility to receive

additional assistance under this title shall be reestablished.
"(4) Secretart's share of repayments.—The Secretary's

equitable share for purposes of section 428(cX2XD) of amounts
paid by any borrower under paragraph (2) of this subsection
shall be 81.5 percent ofthe principal amount outstanding on the
loan at the time of repayment, multiplied by the reinsurance
percentage in effect when the payment under the guaranty
agreement was made with respect to such loan.

"(b) Other Repayment Incentives.—
"(1) Sale of loan.—

"(A) Upon securing consecutive payments for 12 months
of amoimts owed on a loan for which the Secretary has
made a payment under paragraph (1) of section 428(c), the
guaranty agency (pursuant to an agreement with the Sec-

retary) or the Secretary shall, if practicable, sell the loan to
an eligible lender. Such loan shall not be sold to an eligible

lender who has been found bv the guaranty agency or the
Secretary to have substantially failed to exercise the due
diligence required of lenders under this part.

"(B) An agreement between the guaranty agency and the Contracts.

Secretary for purposes of this paragraph shall provide

—

"(i) for the repayment by the agency to the Secretary
of 81.5 percent of the amount of the principal balance
outstanding at the time of such sale, multiplied by the
reinsurance percentage in effect when payment under
the guaranty agreement was made with resi)ect to the
loan; and

"(ii) for the reinstatement by the Secretary (1) of the
obligation to reimburse such agency for the amount
expended by it in discharge of its insurance obligation
under its loan insurance program, and (II) of the obliga-

tion to pay to the holder of such loan a special allow-
ance pursuant to section 438.

"(Q A loan which does not meet the requirements of
subparagraph (A) may also be eligible for ssde under this

paragraph upon a determination that the loan was in de-
fault due to clerical or data processing error and would not,

in the absence of such error, be in a delinquent status.
"(2) Use of proceeds of SALES.~Amounts received by the

Secretary pursuant to the sale of such loans by a guaranty
agency under this paragraph shall be deducted from the calcula-
tions of the amount of reimbursement for which the agency is

eligible under paragraph (l)(BXii) of this section for the fiscal

year in which the amount was received, notwithstanding the
fact that the default occurred in a prior fiscal year.

"(3) Borrower eugibiuty.—Any borrower whose loan is sold
under paragraph (1) shall not be precluded by section 484 f]:x>m



103 STAT. 2118 PUBLIC LAW 101-239—DEC. 19, 1989

receiving additional loans under this title (for which he or she is

otherwise eligible) on the basis of defaulting on the loan prior to

such loan sale.

"(4) Appucabiltty of general loan conditions.—a loan
which is sold under this paragraph shall, so long as the bor-
rower continues to make scheduled repayments thereon, be
subject to the same terms and conditions and qualify for the
same benefits and privileges as other loans made under this
part.".

20 use 1078-6 (b) Publicity.—The Secretary of Education shall, from funds
available through student loan collections, commencing not less

than 30 days before the beginning of the default reduction program
required by the amendment made by this section, and continuing
throughout the duration of such program, widely publicize (through
various communications media) the availability of the default reduc-
tion program.

SEC. 2006. SANCTIONS AGAINST LENDERS AND INSTITUTIONS.

(a) Sanctions by Secretary on Lenders.—Section 432 of the
ffigher Education Act of 1965 (20 U.S.C. 1082) is amended by adding
at the end thereof the following new subsection:

"(j) Authority of the Secretary To Take Emergency Actions
Against Lenders.—

"(1) Imposition of sanctions.—If the Secretary—
"(A) receives information, determined by the Secretary to

be reliable, that a lender is violating any provision of this

title, any regulation prescribed under this title, or any
applicable special arrangement, agreement, or limitation;

(B) determines that immediate action is necessary to

prevent misuse of Federal funds; and
"(C) determines that the likelihood of loss outweighs the

importance of following the limitation, suspension, or
termination procedures authorized in subsection (h);

Mail. the Secretary shall, effective on the date on which a notice and
statement of the basis of the action is mailed to the lender (by

registered mail, return receipt requested), take emergency
action to stop the issuance of guarantee commitments and the
payment of interest benefits and special allowance to the
lender.

"(2) Length of emergency action.—An emergency action

under this subsection may not exceed 30 days imless a limita-

tion, suspension, or termination proceeding is initiated against

the lender imder subsection (h) before the expiration of that
period.

"(3) Opportunity to show cause.—The Secretary shall pro-

vide the lender, if it so requests, an opportunity to show cause
that the emergency action is unwarranted.".

G)) Sanctions by Guaranty Agencies.—Section 428(bXl) (20

U.S.C. 1078(bXl)) is amended—
(1) by inserting "emergency action," before "limitation," each

place it appears in subparagraphs (T) and (U); and
(2) by inserting "take emergency action," before "limit, sus-

pend," in subparagraph (U).

(c) Sanctions Against Institutions and Institutions' Agents.—
Section 487(cXl) of the Higher Education Act of 1965 (20 U.S.C.

1094(cXl)) is amended—
(1) in subparagraph (C), by striking "and" at the end thereof;
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(2) in subparagraph (D)

—

(A) by striking "or any regulation prescribed under this

title," and inserting in lieu thereof a comma and "any
regulation prescribed under this title, or anv applicable

special arrangement, agreement, or limitation,' ; and
(B) by striking out the period at the end thereof and

inserting in lieu thereof a semicolon; and
(3) by adding at the end thereof the following new

subparagraphs:
"(E) an emergency action against an institution, under Mail,

which the Secretary shall, effective on the date on which a
notice and statement of the basis of the action is mailed to

the institution (by registered mail, return receipt re-

quested), withhold funds from the institution or its students
and withdraw the institution's authority to obligate funds
under any program under this title, if the Secretary—

"(i) receives information, determined by the Sec-

retary to be reliable, that the institution is violating

any provision of this title, any regulation prescribed
under this title, or any applicable special arrangement,
agreement, or limitation,

"(ii) determines that immediate action is necessary to

prevent misuse of Federal funds, and
"(iii) determines that the likelihood of loss out-

weighs the importance of the procedures prescribed
under subparagraph (D) for limitation, suspension, or

termination,
except that an emergency action shall not exceed 30 days
unless limitation, suspension, or termination proceedings
are initiated by the Secretary against the institution within
that period of time, and except that the Secretary shall

provide the institution an opportunity to show cause, if it so

requests, that the emergency action is unwarranted;
"(F) the limitation, suspension, or termination of the Contracts,

eligibility of an individual or an organization to contract
with any institution to administer any aspect of an institu-

tion's student assistance program under this title, or the
imposition of a civil penalty under paragraph (2)(B), when-
ever the Secretary has determined, after reasonable notice
and opportunity for a hearing on the record, that such
organization, acting on behalf of an institution, has violated
or failed to carry out any provision of this title, any regula-
tion prescribed under this title, or any applicable special
arrangement, agreement, or limitation, except that no
period of suspension under this subparagraph shall exceed
60 days unless the organization and the Secretary agree to

an extension, or unless limitation or termination proceed-
ings are initiated by the Secretary against the individual or
organization within that period of time; and

"(G) an emergency action against an individual or an Contracts,

organization that has contracted with an institution to Mail,

administer any aspect of the institution's student assistance
program under this title, under which the Secretary shall,

effective on the date on which a notice and statement of the
basis of the action is mailed to such individual or organiza-
tion Ot>y registered mail, return receipt requested), withhold
funds from the individual or organization and withdraw the
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individual or organization's authority to act on behalf of
an institution under any program under this title, if the
Secretary

—

"(i) receives information, determined by the Sec-
retary to be reliable, that the individual or organiza-
tion, acting on behalf of an institution, is violating any
provision of this title, any regulation prescribed imder
this title, or any applicable special arrangement, agree-
ment, or limitation,

"(ii) determines that immediate action is necessary to

prevent misuse of Federal funds, and
"(iii) determines that the likelihood of loss out-

weighs the importance of the procedures prescribed
under subparagraph (F), for limitation, suspension, or
termination,

except that an emergency action shall not exceed 30 days
unless the limitation, suspension, or termination proceed-
ings are initiated by the Secretary against the individual or
organization within that period of time, and except that the
Secretary shall provide the individual or organization an
opportimity to show cause, if it so requests, that the emer-
gency action is unwarranted.".

SEC. 2007. EFFECT OF LOSS OF ACCREDITATION.

(a) Status as Eugible Institution for Stafford Student Loan
Program.—Section 435 of the Higher Education Act of 1965 (20

U.S.C. 1085) is amended—
(1) in subsection (aXD, by striking "The term" and inserting

"Subject to subsection (n), the term"; and
(2) by adding at the end thereof the following:

"(n) Impact of Loss of Accreditation.—An institution may not
be certified or recertified as an eligible institution under subsection
(a) of this section if such institution has

—

"(1) had its institutional accreditation withdrawn, revoked, or
otherwise terminated for cause duruig the preceding 24 months;
or

"(2) withdrawn from institutional accreditation voluntarily

under a show cause or suspension order during the preceding 24
months;

unless

—

"(A) such accreditation has been restored by the same
accrediting agency which had accredited it prior to the
withdrawal, revocation, or termination; or

"(B) the institution has demonstrated its academic integ-

rity to the satisfaction of the Secretary in accordance with
section 1201(aX5) (A) or (B) of this Act.".

(b) Status as Eugible Institution for Other Title IV Pro-
grams.—Section 481 of the Higher Education Act of 1965 (20 U.S.C.

1088) is amended

—

(1) in subsection (aXD, by striking "For the purpose" and
inserting "Subject to subsection (e), for the purpose"; and

(2) by adding at the end thereof the following:

"(e) Impact of Loss of Accreditation.—An institution may not
be certified or recertified as an institution of higher education under
subsection (a) of this section if such institution has

—
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"(1) had its institutional accreditation withdrawn, revoked, or
otherwise terminated for cause during the preceding 24 months;
or

"(2) withdrawn from institutional accreditation voluntarily
under a show cause or suspension order during the preceding 24
months;

unless

—

"(A) such accreditation has been restored by the same
accrediting agency which had accredited it prior to the
withdrawal, revocation, or termination; or

"(B) the institution has demonstrated its academic integ-

rity to the satisfaction of the Secretary in accordance with
section 1201(aX5) (A) or (B) of this Act.",

(c) Eligible Institution Accreditation Rule.—Section 481(a) of
the Higher Education Act of 1965 (20 U.S.C. 1088(a)) is amended by
inserting after paragraph (2) the following new paragraph:

"(3) Whenever the Secretary determines eligibility under para-
graph (1), the Secretary shall not recognize the accreditation of any
eligible institution of higher education under this subsection if the
institution of higher education is in the process of receiving a new
accreditation or changing accrediting agency or association unless
the eligible institution submits to the Secretary all materials relat-

ing to the prior accreditation, including materials demonstrat-
ing reasonable cause for changing the accrediting agency or
association.".

SEC. 2008. REVISION OF NATIONAL STUDENT LOAN DATA SYSTEM.

Section 485B of the Higher Education Act of 1965 (20 U.S.C
1092(b)) is amended to read as follows:

"national student loan data system

"Sec. 485B. (a) Development of the System.—The Secretary shall 20 use I092b.

consult with a representative group of guaranty agencies, eligible

lenders, and eligible institutions to develop a mutually agreeable
roposal for the establishment of a National Student Loan Data
ystem containing information regarding loans made, insured, or

guaranteed under part B and loans made under part E. The
information in the data system shall include (but is not limited to)

—

"(1) the amount and t3rpe of each such loan made;
"(2) the names and social security numbers of the borrowers;
"(3) the guaranty agency responsible for the guarantee of the

loan;
"(4) the institution of higher education or organization

responsible for loans made under part E;
' (5) the eligible institution in which the student was enrolled

or accepted for enrollment at the time the loan was made, and
any additional institutions attended by the borrower;

"(6) the total amount of loans made to any borrower and the
remaining balance of the loans;

"(7) the lender, holder, and servicer of such loans;
"(8) information concerning the date of any default on the

loan and the collection of the loan, including any information
concerning the repayment status of any defaulted loan on which
the Secretary has made a pajrment pursuant to section 430(a) or
the guaranty agency has made a payment to the previous holder
of the loan;



103 STAT. 2122 PUBLIC LAW 101-239—DEC. 19, 1989

"(9) information regarding any deferments or forbearance
granted on such loans; and

"(10) the date of cancellation of the note upon completion of
repayment by the borrower of the loan or payment by the
Secretary pursuant to section 437.

"(b) Additional Information.-—For the purposes of research and
policy analysis, the proposal shall also contain provisions for obtain-
ing additional data concerning the characteristics of borrowers and
the extent of student loan indebtedness on a statistically valid
sample of borrowers imder part B. Such data shall include

—

"(1) information concerning the income level of the borrower
and his family and the extent of the borrower's need for student
financial assistance, including loans;

"(2) information concerning the type of institution attended
by the borrower and the year of the program of education for
which the loan was obtained;

"(3) information concerning other student financial assistance
received by the borrower; and

"(4) information concerning Federal costs associated with the
student loan program under part B of this title, including the
costs of interest subsidies, special allowance payments, and
other subsidies.

"(c) Verification.—The Secretary may require lenders, guaranty
agencies, or institutions of higher education to verify information or

obtain eligibility or other information through the National Student
Loan Data System prior to making, guaranteeing, or certifying a
loan made under part B or part E.

"(d) Report to Congress.—The Secretary shall prepare and
submit to the appropriate committees of the (Congress, in each fiscal

year, a report describing the results obtained by the establishment
and operation of the student loan data system authorized by this
section.".

SEC. 2009. INFORMATION USED IN EXERCISE OF AID ADP/ilNISTRATOR
DISCRETION.

Section 479A(a) of such Act (20 U.S.C. 1987tt(a)) is amended to
read as follows:

"Sec. 479A. (a) In General.—Nothing in this title shall be inter-

preted as limiting the authority of the financial aid administrator,
on the basis of adequate documentation, to make adjustments on a
case-by-case basis to the cost of attendance or the data required to

calculate the expected student or parent contribution (or both) to

allow for treatment of an individual eligible applicant with special

circumstances not addressed by the data elements in subparts 1 and
2 of part A and parts B, C, and E of this title. However, this

authority shall not be construed to permit aid administrators to
deviate from the contributions expected under subparts 1 and 2 of
part A and parts B, C, and E in the absence of speci^d circumstances.
Special circumstances shall be conditions that differentiate an
individual student from a class of students rather than conditions

Records. that exist across a class of students. Adequate documentation for

such adjustments shall substantiate such special circumstances of
individual students. In addition, nothing in this title shall be inter-

preted as limiting the authority of the student financial aid adminis-
trator in such cases to request and use supplementary information
about the financial status or personal circumstances of eligible

applicants in selecting recipients and determining the amount of
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awards under subparts 1 and 2 of part A and parts B, C, and £ of

this title.".

Subtitle B—Fiduciary Responsibilities

SEC. 2101. CIVIL PENALTIES ON VIOLATIONS BY FIDUCIARIES.

(a) In General.—Section 502 of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1132) is amended by adding at the

end thereof the following new subsection:

"aXD In the case of—
"(A) any breach of fiduciary responsibility under (or other

violation of) part 4 by a fiduciary, or
"(B) any knowing participation in such a breach or violation

by any other person,

the Secretary shall assess a civil penalty against such fiduciary or

other person in an amount equal to 20 percent of the applicable

recovery amount.
"(2) For purposes of paragraph (1), the term 'applicable recovery

amount' means any amount which is recovered from a fiduciary or

other person with respect to a breach or violation described in

paragraph (1)

—

"(A) pursuant to any settlement agreement with the Sec-

retary, or
"(B) ordered by a court to be paid by such fiduciary or other

person to a plan or its participants and beneficiaries in a
judicial proceeding instituted by the Secretary under subsection

(aX2)or(aX5).
"(3) The Secretary may, in the Secretary's sole discretion, waive or

reduce the penalty imder paragraph (1) if the Secretary determines
in writing that

—

"(A) the fiduciary or other person acted reasonably and in

good faith, or
"(B) it is reasonable to expect that the fiduciary or other

person will not be able to restore all losses to the plan without
severe financial hardship unless such waiver or reduction is

granted.
"(4) The penalty imposed on a fiduciary or other person under this

subsection with respect to any transaction shall be reduced by the
amovmt of any penalty or tax imposed on such fiduciary or other
person with respect to such transaction under subsection (i) of this

section and section 4975 of the Internal Revenue Code of 1986.".

(b) CoNFORM»TG AMENDMENT.—Section 502(aX6) of the Employee
Retirement Income Security Act of 1974 (29 U.S.C. 1132(aX6)) is

amended by inserting "or G)" after "subsection (i)".

(c) EPFEcnvE Date.—The amendments made by this section shall 29 USC 1132

apply to any breach of fiduciary responsibility or other violation

occurring on or after the date of the enactment of this Act.
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TITLE III—REGULATORY AGENCY FEES

Subtitle A—Federal Communications
Commission Fees and Penalties

SEC. 3001. FEDERAL COMMUNICATIONS COMMISSION FEES.

(a) Update of Fee Schedule.—Section 8 of the Communications
Act of 1934 (47 U.S.C. 158) is amended by adding at the end thereof
the following:

"(g) Until modified pursuant to subsection (b) of this section, the
Schedule of Charges which the Federal Communications Commis-
sion shall prescribe pursuant to subsection (a) of this section shall be
as follows:

"SCHEDULE OF CHARGES
Service Fee amount

PRIVATE BADIO SERVICES

1. Marine Coast Stations
a- New License (per station) $70.00
b. Modification of License (per station) 70.00
c. Renewal of License (per station) 70.00
d Special Temporary Authority (Initial, Modifications, Extensions).... 100.00
e. Assignments (per station) 70.00
f. Transfers of Control (per station) 35.00

g. Request for Waiver
(i) Routine (per request) 105.00
(ii) Non-Routine (per rule section/per station) 105.00

2. Ship Stations
a. New License (per application) 35.00

b. Modification of License (per application) 35.00
c. Renewal of License (per application) 35.00
d. Request for Waiver

(i) Routine (per request) 105.00
(ii) Non-Routine (per rule section/per station) 105.00

3. Operational Fixed Microwave Stations
a. New License (per station) 155.00

b. Modification of License (per station) 155.00

c. Renewal of License (per station). 155.00

d. Spinal Temporary Authority (Initial, Modifications, Extensions).... 35.00

e. Assignments (per station) 155.00

f. Transfers of Control (per station) 35.00

g. R^uest for Waiver
(i) Routine (per request) 105.00
(ii) Non-Routine (per rule section/per station) 105.00

4. Aviation (Ground Stations)
a. New License (per station) 70.00

b. Modification of License (per station) 70.00

c. Renewal of License (per station) 70.00

d. Spinal Temporary Authority (Initial, Modifications, Extensions).... 100.00

e. Assignments (per station) 70.00

f. Transfers of CJontrol (per station) 35.00

g. Request for Waiver
(i) Routine (per request) 105.00

(ii) Non-Routine (per rule section/per station) 105.00

5. Aircraft Stations
a. New License (per application) 35.00

b. Modification of License (per application) 35.00

c. Renewal of License (per application) 35.00

d. Request for Waiver
(i) Routine (per request) 105.00

(ii) Non-Routine (per rule section/per station) 105.00

6. Land Mobile Radio Stations (including Special Emergency and Public
Safety Stations)

a. New License (per call sign) .". 35.00
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b. Modification of License (per call sign) 35.00

c. Renewal of License (per call sign) 35.00

d. Special Temporary Authority (Initial, Modifications, Extensions).... 35.00

e. Assignments (per station) 35.00

f. Transfers of (Control (per call sign) 35.00

g. Request for Waiver
(i) Routine (per request) 105.00

(ii) Non-Routine (per rule section/per station) 105.00

h. Reinstatement (per call sign) 35.00

i. Specialized Mobile Radio Systems-Base Stations
(i) New License (per call sign) 35.00
(ii) Modification of License (per call sign) 35.00
(iii) Renewal of License (per call sign) 35.00
(iv) Waiting List (annual charge per application) 35.00
(v) Special Temporary Authority (Initial, Modifications, Exten-

sions) ~ 35.00
(vi) Assignments (per call sign) 35.00

(vii) Transfers of C^ontrol (per call sign) 35.00
(viii) Request for Waiver

(1) Routine (per request) 105.00

(2) Non-Routine (per rule section/per station) 105.00
(ix) Reinstatements (per call sign) 35.00

j. Private Carrier Licenses
(i) New License (per call sign) 35.00
(ii) Modification of License (per call sign) 35.00
(iii) Renewal of License (per call sign) 35.00
(iv) Special Temporary Authority (Initial, Modifications, Exten-

sions) 35.00
(v) Assignments (per call sign) 35.00
(vi) Transfers of Control (per call sign) 35.00
(vii) Request for Waiver

(1) Routine (per request) 105.00

(2) Non-Routine (per rule section/per station) 105.00
(viii) Reinstatements (per call sign) 35.00

7. General Mobile Radio Service
a. New License (per call sign) 35.00
b. Modifications of License (per call sign) 35.00
c. Renewal of License (per call sign) 35.00
d. Request for Waiver

(i) Routine (per request) 105.00
(ii) Non-Routine (per rule section/per station) 105.00

e. Special Temporary Authority (Initial, Modifications, Extensions) .... 35.00
f. Transfer of control (per call sign) 35.00

8. Restricted Radiotelephone Operator Permit 35.00
9. Request for Duplicate Station License (all services) 35.00
10. Hearing (Comparative, New, and Modifications) 6,760.00

EQUIPMENT APPROVAL SERVICES/EXPERIMENTAL RADIO

1. Certification

a. Receivers (except TV and FM receivers) 285.00
b. All Other Devices 735.00
c. Modifications and Class II Permissive Changes 35.00
d. Request for Confidentiality 105.00

2. Type Acceptance
a. All Devices 370.00
b. Modifications and Class n Permissive (jhanges 35.00
c. Request for Confidentiality 105.00

3. Type Approval (all devices)
a. With Testing (including Major Modifications) 1,465.00
b. Without Testing (including Minor Modifications) 170.00
c. Request for (Confidentiality 105.00

4. Notifications 115.00
5. Advance Approval for Subscription TV System 2,255.00

a. Request for (>)nfidentiality 105.00
6. Assignment of Grantee Code for Equipment Identification 35.00
7. Experimental Radio Service

a. New Construction Permit and Station Authorization (per applica-
tion) 35.00

b. Modification to Existing Construction Permit and Station Authori-
zation (per application) 35.00

c. Renewal of Station Authorization (per application) 35.00
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d. Assignment or Transfer of Control (per application) 35.00
e. Special Temporary Authority (per application) 35.00
f. Additional Charge for Applications Containing Requests to With-

hold Information From Public Inspection (per application) 35.00

MASS MEDIA SERVICES

1. Commercial TV Stations
a. New or Major Change Construction Permits 2,535.00
b. Minor Change 565.00
c. Hearing (M^or/Minor Change, Comparative New, or Comparative

Renewal) 6,760.00
d. License 170.00
e. Assignment or Transfer

(i) Long Form (Forms 314/315) 565.00
(ii) Short Form (Form 316) 80.00

f. Renewal 100.00
g. Call Sign (New or Modification) 55.00
L Special Temporary Authority (other than to remain silent or

extend an existing STA to remain silent) 100.00
i. Extension of Time to Construct or Replacement of CP 200.00

tPermit to Deliver Programs to Foreign Broadcast Stations 55.00
Petition for Rulemaking for New Community of License 1,565.00

1. Ownership Report (per report) 35.00
2. Commercial Radio Stations

a. New and Major Change Construction Permit
(i) AM Station 2,255.00
(ii) FM Station 2,030.00

b. Minor Change
(i) AM Station 565.00
(ii) FM Station 565.00

c. Hearing (Major/Minor Change, Comparative New, or Comparative
Renewal) 6,760.00

d. License
(DAM 370.00
(ii) FM 115.00
(iii) AM Directional Antenna 425.00
(iv) FM Directional Antenna 355.00
(v) AM Remote Control 35.00

e. Assignment or Transfer
(i) Long Form (Forms 314/315) 565.00
(ii) Short Form (Form 316) 80.00

f. Renewal 100.00
&Call Sign (New or Modification) 55.00

Special Temporary Authority (other than to remain silent or
extend an existing STA to remain silent) 100.00

i. Extension of Time to Construct or Replacement of CP 200.00

tPermit to Deliver Programs to Foreign Broadcast Stations 55.00
Petition for Rulemakmg for New Community of License or Higher
Qass Channel 1,565.00

1. Ownership Report (per report) 35.00
3. FM Translators

a. New or Major Change Construction Permit 425.00
b. License 85.00
c. Assignment or Transfer 80.00
d. Renewal 35.00
e. Special Temporary Authority (other than to remain silent or

extend an existing STA to remain silent) 100.00
4. TV Translators and LPTV Stations

a. New or Major Change Construction Permit 425.00
b. License 85.00
c. Assignment or Transfer 80.00
d. Renewal 35.00

e. Special Temporary Authority (other than to remain silent or
extend an existing STA to remain silent) 100.00

5. Auxiliary Services (Includes Remote Pickup stations, TV Auxiliary
Broadcast stations, Aural Broadcast STL and Intercity Relay stations,

and Low Power Auxiliary stations)
a. Major Actions 85.00

b. Renewals 35.00

c. Special Temporary Authority (other than to remain silent or
extend an existing STA to remain silent) 100.00
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6. FM/TV Boosters

a. New and Major Change Construction Permits 425.00

b. License 85.00

c. Special Temporary Authority (other than to remain silent or
extend an existing STA to remain silent) 100.00

7. International Broadcast Station

a. New Construction Permit and Facilities Change CP 1,705.00

b. License 385.00

c. Assignment or Transfer (per station) 60.00

d. Renewal 95.00

e. Frequency Assignment and Owrdination (per frequency hour) 35.00

f. Special Temporary Authority (other than to remain silent or
extend an existing STA to remain silent) 100.00

8. Cable Television Service

a. Cable Television Relay Service
(i) Construction Permit 155.00

(ii) Assignment or Transfer 155.00

(iii) Renewal 155.00

(iv) Modification 155.00

(v) Special Temporary Authority (other than to remain silent or
extend an existing STA to remain silent) 100.00

b. Cable Special Relief Petition 790.00

c. 76.12 Registration Statement (per statement) 35.00

d. Aeronautical Frequency Usage Notifications (per notice) 35.00

e. Aeronautical Frequency Usage Waivers (per waiver) 35.00

9. Direct Broadcast Satellite

a. New or Major Change Construction Permit
(i) Application for Authorization to (instruct a Direct Broadcast

Satellite 2,030.00

(ii) Issuance of Construction Permit & Launch Authority 19,710.00

(iii) License to Operate Satellite 565.00

b. Hearing (Comparative New, Major/Minor Modifications, or Com-
parative Renewal) 6,760.00

c. Special Temporary Authority (bther than to remain silent or
extend an existing STA to remain silent) 100.00

COMMON CARRIER SERVICES

1. All Common Carrier Services
a. Hearing (Comparative New or Major/Minor Modifications) 6,760.00

b. Development Authority . . . Same charge as regular authority in
service unless otherwise indicated

c. Formal (Domplaints and Pole Attachment Ck)mplaints Filing Fee 120.00
2. Domestic Public Land Mobile Stations (includes Base, Dispatch, Con-

trol & Repeater Stations)

a. New or Additional Facility (per transmitter) 230.00
b. Major Modifications (per transmitter) 230.00
c. Fill In Transmitters (per transmitter) 230.00
d. Major Amendment to a Pending Application (per transmitter) 230.00
e. Assignment or Transfer

(i) First Call Sign on Application 230.00
(ii) Each Additional Call Sign 35.00

f. Partial Assignment (per call sign) 230.00

g. Renewal (per call sign) 35.00
h. Minor Modification (per transmitter) 35.00
i. Special Temporary Authority (per frequency/per location) 200.00

j. Extension of Time to CJonstruct (per application) 35.00
k. Notice of (Completion of (Construction (per application) 35.00
1. Auxiliary Test Station (per transmitter) 200.00
m. Subsidiary Communications Service (per request) 100.00
n. Reinstatement (per application) 35.00
o. Combining Call Signs (per call sign) 200.00

p. Standby Transmitter (per transmitter/per location) 200.00
q. 900 MHz Nationwide Paging

(i) Renewal
(1) Network Organizer 35.00
(2) Network Operator (per operator/per city) 35.00

r. Air-Ground Individual License (per station)
(i) Initial License 35.00
(ii) Renewal of License 35.00
(iii) Modification of License 35.00
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3. Cellular Systems (per system)
a. New or Additional Facilities 230.00
b. Major Modification 230.00
c. Minor Modification 60.00
d. Assignment or Transfer (including partial) 230.00
e. License to Cover Construction

(i) Initial License for Wireline Carrier 595.00
(ii) Subsequent License for Wireline Carrier 60.00
(iii) License for Nonwireline Carrier 60.00
(iv) Fill In License (all carriers) 60.00

f. Renewal 35.00

g. Extension of Time to Complete Construction 35.00
h. Special Temporary Authority (per system) 200.00
i. Combining Cellular Geographic Service Areas (per system) 50.00

4. Rural Radio (includes Central Office, Interoffice, or Relay Facilities)

a. New or Additional Facility (per transmitter) 105.00
b. Major Modification (per transmitter) 105.00
c. Major Amendment to Pending Application (per transmitter) 105.00
d. Minor Modification (per transmitter) 35.00
e. Assignments or Transfers

(i) First Call Sign on Application 105.00
(ii) Each Additional Call Sign 35.00
(iii) Partial Assignment (per call sign) 105.00

f. Renewal (per call sign) 35.00

g. Extension of Time to Complete Construction (per application) 35.00
h. Notice of Completion of Construction (per application) 35.00
i. Special Temporary Authority (per frequency/per location) 200.00

j. Reinstatement (per application) 35.00
k. Combining Call Signs (per call sign) 200.00
1. Auxiliary Test Station (per transmitter) 200.00
m. Standby Transmitter (per transmitter/per location) 200.00

5. Offshore Radio Service (Mobile, Subscriber, and Central Stations; fees
would also apply to any expansion of this service into coastal waters
other than the Gulf of Mexico)
a. New or Additional Facility (per transmitter) 105.00
b. Major Modifications (per transmitter) 105.00
c. Fill In Transmitters (per transmitter) 105.00
d. Major Amendment to Pending Application (per transmitter) 105.00
e. Minor Modification (per transmitter) 35.00
f. Assignment or Transfer

(i) Each Additional Call Sign 35.00
(ii) Partial Assignment (per call sign) 105.00

g. Renewal (per call sign) 35.00
h. Extension of Time to Complete Construction (per application) 35.00
i. Reinstatement (per application) 35.00

j. Notice of Clompletion of Construction (per application) 35.00
k. Special Temporary Authority (per frequency/per location) 200.00
1. Combining Call Signs (per call sign) 200.00
m. Auxiliary Test Station (per transmitter) 200.00
n. Standby Transmitter (per transmitter/ per location) 200.00

6. Point-to-Point Microwave and Local Television Radio Service
a. (Donditional License (per station) 155.00
b. Major Modification of Conditional License or License Authoriza-

tion (per station) 155.00

c. Certification of Completion of Construction (per station) 155.00
d. Renewal (per licensed station) 155.00

e. Assignment or Transfer
(i) First Station on Application 55.00

(ii) Each Additional Station 35.00
f. Extension of Construction Authorization (per station) 55.00

g. Special Temporary Authority or Request for Waiver of Prior Con-
struction Authorization (per request) 70.00

7. Multipoint Distribution Service (including multichannel MDS)
a. Conditional License (per station) 155.00

b. Major Modification of Conditional License or License Authoriza-
tion (per station) 155.00

c. Certification of Completion of Construction (per channel) 455.00
d. Renewal (per licensed station) 155.00

e. Assignment or Transfer
(i) First Station on Application 55.00

(ii) Each Additional Station 35.00
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f. Extension of Construction Authorization (per station) 110.00

g. SpcMdal Temporary Authority or Request for Waiver of Prior Con-
struction Authorization (per request) 70.00

8. Digital Electronic Message Service

a. Conditional License (per nodal station) 155.00

b. Modification of Conditional License or License Authorization (per

nodal station) 155.00

c. Certification of Completion of Construction (per nodal station) 155.00

d. Renewal (per licens^ nodal station) 155.00

e. Assignment or Transfer
(i) First Station on Application 55.00

(ii) Each Additional Station 35.00

f. Extension of Construction Authorization (per station) 55.00

g. Special Temporary Authority or Request for Waiver of Prior Con-
struction Authorization (per request) 70.00

9. International Fixed Public Radio (Public and Control Stations)

a. Initial Construction Permit (per station) 510.00

b. Assignment or Transfer (per application) 510.00

c. Renewal (per license) 370.00

d. Modification (per station). 370.00

e. Extension of Construction Authorization (per station) 185.00

f. Sp€»dal Temporary Authority or Request for Waiver (per request)... 185.00

10. Fixed Satellite Transmit/Receive Earth Stations

a- Initial Application (per station) 1,525.00

b. Modification of License (per station) 105.00

c. Assignment or Transfer
(i) First Station on Application 300.00

(ii) Each Additional Station 100.00

d. Developmental Station (per station) 1,000.00

e. Renewal of License (per station) 105.00

f. Special Temporary Authority or Waivers of Prior Construction Au-
thorization (per request) 105.00

g. Amendment of Application (per station) 105.00

h. Extension of Construction Permit (per station) 105.00

11. Small Transmit/Receive Earth Stations (2 meters or less and operat-
ing in the 4/6 GHz frequency band)

a. Lead AppUcation 3,380.00

b. Routine Application (per station) 35.00

c. Modification of License (per station) 105.00

d. Assignment or Transfer
(i) First Station on Application 300.00

(ii) Each Additional Station 35.00

e. Developmental Station (per station) 1,000.00

f. Renewal of License (per station) 105.00

g. Special Temporary Authority or Waivers of Prior Construction
Authorization (per request) 105.00

h. Amendment of Application (per station) 105.00

L Extension of Construction Permit (per station) 105.00
12. Receive Only Earth Stations

a. Initial Application for R^istration 230.00
b. Modification of License or R^istration (per station) 105.00

c. Assignment or Transfer
(i) First Station on Application 300.00
(ii) Each Additional Station 100.00

d. Renewal of License (per station) 105.00
e. Amendment of Application (per station) 105.00
f. Extension of Construction Permit (per station) 105.00

g. Waivers (per request) 105.00
13. Very Small Aperture Terminal (VSAT) Systems

a. biitial Application (per system) 5,630.00
b. Modification of License (per system) 105.00
c. Assignment or Transfer of System 1,505.00
d. Developmental Station 1,000.00
e. Renewal of License (per system) 105.00
f. Special Temporary Authority or Waivers of Prior Construction Au-

thorization (per request) 105.00

g. Amendment of Application (per system) 105.00
h. Extension of (instruction Permit (per system) 105.00

14. MobUe Satellite Earth Stations
a. Initial Application of Blanket Authorization 5,630.00
b. Initial Application for Individual Earth Station 1,350.00
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c. Modification of License (per system) 105.00
d. Assignment or Transfer (per system) 1,505.00
e. Developmental Station 1,000.00
f. Renewal of License (per system) 105.00

g. Special Temporary Authority or Waivers of Prior Construction
Authorization (per request) 105.00

h. Amendment of Application (per system) 105.00
i. Extension of Construction Permit (per system) 105.00

15. Radio determination Satellite EJarth Stations
a. Initial Application of Blanket Authorization 5,630.00

b. Initial Application for Individual Earth Station 1,350.00
c. Modification of License (per system) 105.00
d. Assignment or Transfer (per system) 1,505.00

e. Developmental Station 1,000.00
f. Renewal of License (per system) 105.00

g. special Temporary Authority or Waivers of Prior (Construction
Authorization (per request) 105.00

h. Amendment of Application (per system) 105.00

i. Extension of Construction Permit (per system) 105.00
16. Space Stations

a. Application for Authority to Construct 2,030.00

b. Application for Authority to Launch & Operate
(i) Initial Application 70,000.00
(ii) Replacement Satellite 70,000.00

c. Assignment or Transfer (per satellite) 5,000.00

d. Modification 5,000.00

e. Special Temporary Authority or Waiver of Prior Construction Au-
thorization (per request) 500.00

f. Amendment of Application 1,000.00

g. Extension of Construction Permit/Launch Authorization (per re-

quest) 500.00
17. Section 214 Applications

a. Overseas Cable Construction 9,125.00

b. Cable Landing License
(i) (Common Carrier 1,025.00
(ii) Non-Common Carrier 10,150.00

c. Domestic Cable Construction 610.00
d. All Other 214 Applications 610.00
e. Special Temporary Authority (all services) 610.00
f. Assignments or Transfers (all services) 610.00

18. Recognized Private Operating Status (per application) 610.00
19. Telephone Elquipment Registration 155.00
20. Tariff Filings

a. Filing Fee 490.00

b. Special Permission Filing (per filing) 490.00
21. Accounting and Audits

a. Field Audit 62,290.00

b. Review of Attest Audit 34,000.00

c. Review of Depreciation Update Study (Single State) 20,685.00

(i) Each Additional State 680.00

d. Interpretation of Accounting Rules (per request) 2,885.00

e. Petition for Waiver (per petition) 4,660.00

MISCELLANEOUS CHARGES

1. International Telecommimications Settlements Administrative Fee for

Collections (par line item) 2.00

2. Radio Operator Examinations
a. Commercial Radio Operator Examination 35.00

b. Renewal of C!ommercial Radio Operator License, Permit, or (Certif-

icate 35.00

c. Duplicate or Replacement Commercial Radio Operator License,
Permit, or Certificate 35.00

3. Ship Inspections
a. Inspection of Oceangoing Vessels Under Title III, Part II of the

(Communications Act (per inspection) 620.00

b. Inspection of Passenger Vessels Under Title III, Part III of the
(Communications Act (per inspection) 320.00

c. Inspection of Vessels Under the Great Lakes Agreement (per in-

spection) 360.00
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d. Inspection of Foreign Vessels Under the Safety of Life at Sea
(SOLAS) Convention (per inspection) 540.00

e. Temporary Waiver for Compulsorily Equipped Vessel 60.00".

(b) Conforming Amendments.—Section 8 of the Communications
Act of 1934 is further amended— 47 USC 158.

(1) by striking the last sentence of subsection (a);

(2) in subsection (bXD, by striking "April 1, 1987" and insert-

ing "October 1, 1991"; and
(3) in subsection (dXl)

—

(A) by striking out "to the following radio services:" and
inserting "(A) to governmental entities and nonprofit enti-

ties licensed in the following radio services:"; and
(B) by inserting "(B)" after "Emergency Radio, or".

(c) Effective Date; Implementation.—The amendments made by 47 USC 158 note,

this section shall take effect on the date of enactment of this Act,

and the Schedule of Charges required by the amendment made by
subsection (a) of this section shsdl be implemented not later than 150
days after the date of enactment of this Act.

SEC. 3002. FINES AND PENALTIES UNDER THE COMMUNICATIONS ACT OF
1934.

(a) Discrimination and Preference by Common Carrier.—Sec-

tion 202(c) of the Communications Act of 1934 (47 U.S.C. 202(c)) is

amended—
(1) by striking "$500" and inserting "$6,000"; and
(2) by striking "$25" and inserting "$300".

(b) Failure in Filing of Schedule of Charges.—Section 203(e) of
such Act (47 U.S.C. 203(e)) is amended—

(1) by striking "$500" and inserting "$6,000"; and
(2) by striking "$25" and inserting "$300".

(c) Noncompliance With Rate Orders.—Section 205(b) of such
Act (47 U.S.C. 205(b)) is amended by striking "$1,000" and inserting
"$12,000".

(d) NONCOMPUANCE WiTH LiNE EXTENSION ORDERS.—Section
214(d) of the Act (47 U.S.C. 214(d)) is amended by striking "$100" and
inserting "$1,200".

(e) Failure to File Reports or Information.—Section 219(b) of
the Act (47 U.S.C. 219(b)) is amended by striking "$100" and insert-

ing "$1,200".

(f) Recordkeeping Failures.—Section 220(d) of the Act (47 U.S.C.
220(d)) is amended by striking "$500" and inserting "$6,000".

(g) NONCOMPUANCE WiTH SHIPBOARD RaDIO REQUIREMENTS.—Sec-
tion 364 of such Act (47 U.S.C. 362) is amended—

(1) by striking "$500" in subsection (a) and inserting "$5,000";

and
(2) by striking "$100" in subsection (b) and inserting "$1,000".

(h) NONCOMPUANCE WiTH PASSENGER VESSEL RaDIO REQUIRE-
MENTS.—Section 386 of such Act (47 U.S.C. 386) is amended—

(1) by striking "$500" in subsection (a) and inserting "$5,000";

and
(2) by striking "$100" in subsection (b) and inserting "$1,000".

(i) General Forfeitures.—Subsection (b) of section 503 of the
Communications Act of 1934 (47 U.S.C. 503(b)) is amended—

(1) by inserting "(1)" after "(b)" at the beginning of such
subsection; and

(2) by striking paragraph (2) and inserting the following:
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"(2XA) If the violator is (i) a broadcast station licensee or permit-
tee, (ii) a cable television operator, or (iii) an applicant for any 1

broadcast or cable television operator license, permit, certificate, or !:

other instrument or authorization issued by the Commission, the ii

amount of any forfeiture penalty determined under this section w

shall not exceed $25,000 for each violation or each day of a continu- |i

ing violation, except that the amount assessed for any continuing
1

1

violation shall not exceed a total of $250,000 for any single act or
j

failure to act described in paragraph (1) of this subsection. 'i

"(B) If the violator is a common carrier subject to the provisions of
this Act or an applicant for any common carrier license, permit, ^

certificate, or other instrument of authorization issued by the '

Commission, the amount of any forfeiture penalty determined under |l

this subsection shall not exceed $100,000 for each violation or each Ii

day of a continuing violation, except that the amount assessed for
[

any continuing violation shall not exceed a total of $1,000,000 for ]•

any single act or failure to act described in paragraph (1) of this
P|

subsection. 1

"(C) In any case not covered in subparaigraph (A) or (B), the
|

amount of any forfeiture penalty determined under this subsection
shall not exceed $10,000 for each violation or each day of a continu-
ing violation, except that the amount assessed for any continuing
violation shall not exceed a total of $75,000 for any single act or
failure to act described in paragraph (1) of this subsection.

"(D) The amount of such forfeiture penalty shall be assessed by
the Commission, or its designee, by written notice. In determining
the amount of such a forfeiture penalty, the Commission or its

designee shall take into account the nature, circumstances, extent,
and gravity of the violation and, with respect to the violator, the
degree of culpability, any history of prior offenses, ability to pay,
and such other matters as justice may require.".

Subtitle B—NRC User Fees
I ,
ii

SEC. 3201. NRC USER FEES.

Section 7601 of the Consolidated Omnibus Budget Reconciliation
42 use 2213. Act of 1985 (COBRA) (Public Law 99-272) is amended to read as

follows: ,

"(1) In general.—The Nuclear Regulatory Commission shall

assess and collect annual charges from its licensees on a fiscal

year basis, except that— '

"(A) the maximum amount of the aggregate charges
assessed pursuant to this paragraph in any fiscal year may
not exceed an amount that, when added to other amounts

|

collected by the Commission for such fiscal year under
J

other provisions of law, is estimated to be equal to 33
|

percent of the costs incurred by the Commission with re-

spect to such fiscal year, except that for fiscal year 1990
j

such maximum amount shall be estimated to be equal to 45 1

percent of the costs incurred by the Commission for fiscal i

year 1990; and
"(B) any such charge assessed pursuant to this paragraph

j

shall be reasonably related to the regulatory service pro-
j

vided by the Commission and shall fairly reflect the cost to
j

the Commission of providing such service.
[



I

!

PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2133

I

"(2) Establishment of amount by rule.—^The amount of the
charges assessed pursuant to this paragraph shall be estab-

lish^ by rule.".

TITLE IV—CIVIL SERVICE AND POSTAL
SERVICE PROGRAMS

|SEC. 4001. BUDGETARY TREATMENT OF THE POSTAL SERVICE FUND.

i (a) Treatment of the Postal Service Fund.—
j (1) In general.—Chapter 20 of title 39, United States Code, is

j
amended by inserting after section 2009 the following:

j"§ 2009a. Budgetary treatment of the Postal Service Fund

"Notwithstanding any other provision of law, the receipts and
disbursements of the Postal Service Fund, including disbursements
[for administrative expenses incurred in connection with the Fund

—

ij "(1) shall not be included in the totals of—
"(A) the budget of the United States Government as

submitted by the President, or
"(B) the congressional budget (including allocations of

! budget authority and outlays provided therein);
"(2) shall be exempt from any general budget limitation

I

imposed by statute on expenditures and net lending (budget
outlays) of the United States Government; and

"(3) [^lall be exempt from any order issued imder part C of the
Balanced Budget and Ehnei^gency Deficit Control Act of 1985,

j

and shall not be counted for purposes of calculating the deficit

j under section 3(6) of the Congressional Budget and Impound-
i ment Control Act of 1974 for purposes of comparison with the

maximum deficit amount under the Balanced Budget and
Emei^ency Deficit Control Act of 1985 nor counted in calculat-

ing the excess deficit for purposes of sections 251 and 252 of the
Balanced Budget and Emergency Deficit Control Act of 1985, for
any fiscal year".

(2) Chapter analysis.—^The analysis for chapter 20 of title 39,
United States Code, is amended by inserting after the item
relating to section 2009 the following:

"2009a. Budgetary treatment of the Postal Service Fund."

(b) Construction.—Nothing in any amendment made by subsec- 39 USC 2009a

tion (a) shall be considered to diminish the oversight responsibilities
or authority of . the Congress under law, rule, or regulation with
respect to the budget and operations of the United States Postal
Service.

(c) Applicability.—The amendments made by this section shall 39 USC 2009a

apply with respect to budgets for fiscal years beginning after '^^^^

September 30, 1989.

I

SEC. 4002. FUNDmC OF COST-OF-LIVING ADJUSTMENTS FOR CERTAIN
POSTAL SERVICE ANNUITANTS AND SURVIVOR ANNUITANTS.

(a) In General.—Section 8348 of title 5, United States Code, is

amended by adding at the end the following:
"(mXD Notwithstanding any other provision of law, the United

States Postal Service shall be liable for that portion of any esti-

mated increase in the unfunded liability of the Fund which is
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i

attributable to any benefits payable from the Fund to former
|

employees of the Postal Service who first become annuitants by
I

reason of separation from the Postal Service on or after October 1, |i

1986, or to their survivors, or to the survivors of individuals who die i

on or after October 1, 1986, while employed by the Postal Service,
,

when the increase results from a cost-of-living adjustment under i,

section 8340 of this title. ^

"(2) The estimated increase in the unfunded liability referred to in
y

paragraph (1) of this subsection shall be determined by the Office l

after consultation with the Postal Service. The Postal Service shall
!

pay the amount so determined to the Office in 15 equal annual i

installments with interest computed at the rate used in the most L

recent valuation of the Civil Service Retirement System, and with
|

the first pajrment thereof due at the end of the fiscal year in which (3

the cost-of-living adjustment with respect to which the payment
j

relates becomes effective.
I

"(3) In determining any amount for which the Postal Service is
y

liable under this subsection, the amount of the liability shall be H

prorated to reflect only that portion of total service (used in comput-
j

ing the benefits involved) which is attributable to civilian service C

performed after June 30, 1971, as estimated by the Office.". j

5 use 8348 note. (b) EFFECTIVE DaTE; SiZE OF ANNUAL INSTALLMENTS TO FUND £

Earuer COLAs; Additional Amount Initlally Payable.— b

(1) Effective date.—This section and the amendment made |i

by this section shall be effective as of October 1, 1986. «

(2) Size of annual installments to fund previous years' e

COLAs.—Notwithstanding any provision of section 8348(m) of u

title 5, United States Code (as added by subsection (a)), the n

estimated increase in the imfunded liability referred to in I

paragraph (1) of such section 8348(m) shall be payable based on f

annual installments equal to— L

(A) $100,000 each, with respect to the cost-of-living adjust-

ment which took effect in fiscal year 1987; I

(B) $6,000,000 each, with respect to the costof-living ji

adjustment which took effect in fiscal year 1988; and
\

(C) $15,000,000 each, with respect to the cost-of-living i

adjustment which took effect in fiscal year 1989. ^

(3) ADDITIONAL AMOUNT PAYABLE.—
|^

(A) Generally.—The first payment made under the f

provisions of section 8348(m) of title 5, United States Code
|

(as added by subsection (a)) shall include, in addition to the ^

amount which would otherwise be payable at that time, an
^

amoimt equal to the sum of any amounts which would have '

been due under those provisions in any prior year if this !

section had been enacted before October 1, 1986. ^

(B) Computation method.—Subject to paragraph (2), the
additional amount payable under this paragraph shall be ,

computed in accordance with section 8348(m) of title 5,
|

United States Code (as added by subsection (a)), and shall

include interest. Interest on an amount— !

(i) shall be computed at the rate used in the most i

recent valuation of the Civil Service Retirement >

System;
(ii) shall accrue, and be compounded, annually; and
(iii) shall be computed for the period beginning on l

the date by which such amount should have been paid

I
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(if this section had been enacted before October 1, 1986)

and ending on the date on which pa3mient is made.

SEC. 4003. FUNDING OF HEALTH BENEFIT PREMIUMS FOR SURVIVORS OF
EMPLOYEES AND FORMER EMPLOYEES OF THE POSTAL
SERVICE.

(a) Generally.—Section 8906(gX2) of title 5, United States Code, is

amended by inserting "or for a survivor of such an individual or of

an individual who died on or after October 1, 1986, while employed
by the United States Postal Service," after "1986,".

J
(b) Effective Date.—The amendment made by subsection (a) 5 USC 8906 note,

j

shall take effect on October 1, 1989, and shall apply with respect to

(amounts payable for periods beginning on or after that date.

I

SEC. 4004. POSTAL SERVICE PAYMENTS TO THE EMPLOYEES' COMPENSA-
I

TION FUND.

(a) Amendment.—Section 2003 of title 39, United States Code, is

I
amended by adding at the end the following:

I

"(g) Notwithstanding any provision of section 8147 of title 5,

whenever the Secretary of Labor furnishes a statement to the Postal

I

Service indicating an amount due from the Postal Service under
subsection Qo) of that section, the Postal Service shall make the
deposit required pursuant to that statement (and any additional
payment under subsection (c) of that section, to the extent that it

I

relates to the period covered by such statement) not later than 30
days after the date on which such statement is so furnished. Any
deposit (and any additional payment) which is subject to the preced-

I ing sentence shall, once made, remain available without fiscal year
I

limitation.".

(b) Effective Date.—The amendment made by subsection (a)

i

shall take effect on October 1, 1989.

SEC. 4005. PARTIAL DEFERRED PAYMENT OF LUMP-SUM CREDIT FOR
CERTAIN INDIVIDUALS ELECTING ALTERNATIVE FORMS OF
ANNUITIES.

(a) In General.—Notwithstanding any other provision of law, and
except as provided in subsection (c), any lump-sum credit payable to
an employee or Member pursuant to the election of an gJternative
form of annuity by such employee or Member under section 8343a or
section 8420a of title 5, United States Code, shall be paid in accord-
ance with the schedule under subsection (b) (instead of the schedule
which would otherwise apply), if the commencement date of the
annuity payable to such employee or Member occurs after December
2, 1989, and before October 1, 1990.

(b) Schedule of Payments.—The schedule of payment of any
lump-sum credit subject to this section is as follows:

(1) 50 percent of the lump-sum credit shall be payable on the
date on which, but for the enactment of this section, the full

amount of the lump-sum credit would otherwise be payable.
(2) The remainder of the lump-sum credit shall be payable on

the date which occurs 12 months after the date described in
paragraph (1).

An amount payable in accordance with paragraph (2) shall be
payable with interest, computed using the rate under section
8334(eX3) of title 5, United States Code.

(c) Exceptions.—The Office of Personnel Management shall pre- Regulations,

scribe regulations to provide that, unless the individual involved

39 USC 2003
note.

5 USC 8343a
note.

i
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j

indicates otherwise by written notice to the Office (submitted at
fj

such time and in such manner as the regulations may require), this fl

section shall not apply-—
\

(1) in the case of any individual who is separated from [i

Government service involuntarily, other than for cause on
^

charges of misconduct or delinquency; and
jj

(2) in the case of any individual as to whom the application of ^

this section would be against equity and good conscience, due to L

a life-threatening aiOTliction or other critical medical condition I

affecting such individual. !

(d) Annuity Benefits Not Affected.—Nothing in this section
!

shall affect l^e commencement date, the amount, or any other
|

aspect of any annuity benefits payable under section 8343a or
|

section 8420a of title 5, United States Code.
(e) Definitions.—For purposes of this section, the terms "lump-

sum credit", "employee , and "Member" each has the meaning
i

given such term by section 8331 or section 8401 of title 5, United i

States Code, as appropriate. I

SEC. 4006. COORDINATION. '

For purposes of section 202 of the Balanced Budget and Emer-
j

gency Deficit Reaffirmation Act of 1987 (2 U.S.C. 909), any transfer 2

resulting from any provision of this title or any of the amendments
,

made by this title is a necessary (but secondary) result of a signifi-
^

cant policy change (within the meaning of section 202(b) of such
^

Act).

TITLE V—VETERANS PROGRAMS
{

I

SEC. 5001. EXTENSION OF LOAN FEE.

Section 1829(c) of title 38, United States Code, is amended by
|

striking out "September 30, 1989" and inserting in lieu thereof
\

"September 30, 1990". S

SEC. 5002. POSTPONESIENT OF RESTRICTIONS ON WITHOUT-RECOURSE \

VENDEE LOAN SALES. 1

Section 1833(aX3) of title 38, United States Code, is amended by
striking out "October 1, 1989" each place it appears and inserting in

Ueu thereof "October 1, 1990".
f

SEC. 5003. PROCEEDS OF VENDEE LOAN SALES.
\

(a) In General.—Section 1833 of title 38, United States Code, is
Jamended by adding at the end the following new subsection: I

"(e) Notwithstanding any other provision of law, the amoimt
!

received from the sale of any note evidencing a loan secured by real i

property described in subsection (aXD of this section shall be cred-

ited, without any reduction and for the fiscal year in which the
|amount is received, as offisetting collections of—
I

"(1) the revolving fund for which a fee under section 1829 of !

this title was collected (or was exempted from being collected) at
j

the time of the original guaranty of the loan that was secured
|

by the same propertjr; or
!

"(2) in any case m which there was no requirement of (or

exemption from) a fee at the time of the original guaranty of the
j

loan that was secured by the same property, the Loan Guaranty
Revolving Fimd; and
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the total so credited to any revolving fund for a fiscal year shall

offset outlays attributed to such revolving fund during such fiscal

year.".

(b) Effective Date.—Subsection (e) of section 1833 of title 38. 38 use 1833

United States Code, as added by subsection (a), shall apply with
respect to amounts referred to in such subsection (e) received on or
after October 1,1989.

TITLE VI—MEDICARE, MEDICAID, MATER-
NAL AND CHILD HEALTH, AND OTHER

!|

HEALTH PROVISIONS

TABLE OF CONTENTS OF TITLE

j

Subtitle A—Medicare

Part 1—Provisions Relating to Part A

||

Subpart A—General Provisions

j

Sec. 6001. Extension of reductions under original sequester order and applicability

I

of new sequester order.

I

Sec. 6002. Reduction in payments for capital-related costs of inpatient hospital serv-

f ices for fiscal year 1990.

Sec. 6003. Prospective payment hospitals.

Sec. 6004. PPS^xempt hospitals.

Sec. 6005. Payments for hospice care.

Subpart B—^Technical and Miscellaneous Provisions

Sec. 6011. Pass through payment for hemophilia inpatients,

j

Sec. 6012. Medicare buy-in for continued benefits for disabled individuals.

Sec. 6013. Buy-in under part A for qualified medicare beneficiaries.

Sec. 6014. PROPAC study on medicare dependent hospitals.

I

Sec. 6015. Provisions relating to taiget amoimt adjustments.
Sec. 6016. Study of methods to compensate hospices for high-cost care.

Sec. 6017. Prohibition on nursing home balance billing.

Sec. 6018. Hospital anti-dumping provisions.
Sec. 6019. Release and use of hospital accreditation surveys.
Sec. 6020. Intermediate sanctions for psychiatric hospitals.
Sec. 6021. Eligibility of merged or consolidated hospitals for periodic interim

payments.
Sec. 6022. Extension of waiver for Finger Lakes Area Hospital Corporation.
Sec. 6023. Clarification of continuation of August 1987 hospital bad debt recognition

policy.

Sec. 6024. Use of more recent data regarding routine service costs of skilled nursing
facilities.

I

Sec. 6025. Permitting dentist to serve as hospital medical director.

I
Sec. 6026. GAO study of hospital-based and freestanding skilled nursing facilities.

j

Sec. 6027. Massachusetts medicare repayment.
I Sec. 6028. Allowing certifications and recertifications by nurse practitioners and
!

clinical nurse specialists for certain services.

Part 2—Provisions Relating to Part B

Subpart A—General Provisions

j

Sec. 6101. Extension of reductions under sequester order.
Sec. 6102. Physician payment reform.

I Sec. 6103. Establishment of Agency for Health Care Policy and Research,

j

Sec. 6104. Reduction in payments for certain procedures.

I

Sec. 6105. Reduction in payments for radiology services,

j

Sec. 6106. Anesthesia services.
Sec. 6107. Delay in update and reduction in percentage increase in the medicare

! economic index.

I

Sec. 6108. MisceUaneous provisions relating to payment for physicians' services.
Sec. 6109. Waiver of liability limiting recoupment in certain cases.
Sec. 6110. Reduction in capital payments for outpatient hospital services.
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Sec. 6111. Clinical diagnostic laboratory tests.

Sec. 6112. Durable medical equipment.
Sec. 6113. Mental health services.

Sec. 6114. Coverage of nurse practitioner services in nursing facilities.

Sec. 6115. Coverage of screening pap smears.
Sec. 6116. Coverage under, and payment for, outpatient rural primary care h(^ital

services under part B.

Subpart B—^Technical and Miscellaneous Provisions

Sec. 6131. Modification of payment foi' therapeutic sho^ for individuals with severe
diabetic foot diseiase.

Sec. 6132. Paymeiits to certified roistered nurse andsthetists.
Sec. 6133. Increase in payment limit for physical and occupational therapy services.

Sec. 6134. Study of payment for portable x-ray services.

Sec. 6135. Extension of municipal health service demonstration projects.

Sec. 6136. Study of reimbursement for ambulance services.

Sec. 6137. PROPAC study of payments for services in hospital outpatient

departments.
Sec. 6138. PhysPRC study of payments for assistants at surgery.

Sec. 6139. GAO study of standards for use of and payment for items of durable
medical equipment.

Sec. 6140. Narrowing of range of amounts recognized for items of durable medical
equipment.

Sec. 6141. Physician ofHce labs.

Sec. 6142. Study of reimbursement for blood clotting factor for hemophilia patients.

Part 3—Provisions Relating to Parts A and B

Subpart A—General Provisions

Sec. 6201. Reductions under original sequester order and applicability of new se-

quester order for health maintenance organizations.
Sec. 6202. Medicare as secondary payer.
Sec. 6203. Payment for end stage renal disease services.

Sec. 6204. Physician ownership of, and referral to, health care entities.

Sec. 6205. Costs of nursing and allied health education.
Sec. 6206. Disclosure of assumptions in establishing AAPCC; elimination of coordi-

nated open enrollment requirement.
Sec. 6207. Extension of expiring authorities.

Subi)art B—Technical and Miscellaneous Provisions

Sec. 6211. Medicare hospital patient protection amendments.
Sec. 6212. Health maintenance organizations and competitive medical plans.

Sec. 6213. Rural health clinic services.

Sec. 6214. Determining eligibility of home health agencies for waiver of liability for

denied claims.
Sec. 6215. Extension of authority to contract with fiscal intermediaries and carriers

on other than a cost basis.

Sec. 6216. Expansion of rural health medical education demonstration project.

Sec. 6217. Inner-city hospital triage demomtration project.

Sec. 6218. GAO study of administrative costs of medicare program.
Sec. 6219. Provisions relating to end stage renal disease services.

Sec. 6220. Amendments relating to the United States Bipartisan Commission on
Comprehensive Health Care.

Sec. 6221. National Commission on Children.
Sec. 6222. Contmued use of home health wage index in effect prior to July 1, 1989,

until after July 1, 1990.
Sec. 6223. HCFA personnel study.
Sec. 6224. Peer review organizations.

Part 4—Part B Premium

Sec. 6301. Part B premium.

Subtitle B—Medicaid
Part 1—General Provisions

Sec. 6401. Mandatory coverage of certain low-income pregnant women and
children.

Sec. 6402. Payment for obstetrical and pediatric services.

Sec. 6403. Early and periodic screening, diagnostic, and treatment services defined.

Sec. 6404. Payment for federally qualified health center services.
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Sec. 6405. Required coverage of nurse practitioner services.

Sec 6406. Requiied medicaid notice and coordination with special supplemental
food program for women, infants, and children (WIC).

Sec 6407. Demonstration projects to study the effect of allowing States to extend
medicaid to pr^nant women and children not otherwise qualified to re-

ceive medicaid heueGts.

Sec. 6408. Other medicaid provisions.

Part 2—Technical and Miscellaneous Provisions

Se?. 6411. Misi^llaneous medicaid technical amendment.

Subtitle C—Maternal and Child Health Block Grant Program

Sec 6501. Increase in authorization of appropriations.
Sec. 6502. Allotments to State and Federal set-asides.

Sec. 6503. Uae of allotment funds and application for block grant funds.

Sec 6504. Reports.

Sec 6505. Federal administration and a^istance.
Sec 6506. Development of model applicalions.

Sec 6507. JRes^och on infant mortsdity and medicaid service.
Sec i^SOS. Demonstration project on health insurance foi: medically uninsurable

children.

Sec 6509. Maternal and child health handbook.
Sec 6510. Effective dates.

Subtitle D—^Vaccine Compensation Technicals

Sec. 6601. Vaccine injury compensation technicals.

Sec 6602. Severability.

Subtitle E—Provisions With R^pect to COBRA Continuation Coverage

Pait 1—^Extension of Coverage for Disabled Employees

Sec 6701. Extension, under Internal Revenue Code, of coverage from 18 to

2d months for those with a disability at time of termination of
employment.

Sec 6702. Extension, under Public Health Service Act, of coverage from 18 to

29 months for th<»e with a disability at time of termination of
employmenL

Sec 6703. Extension, under ERISA, of o^verage froin 18 to 29 months for those vnth
a disability at time of employment.

Part 2—^Miscellaneous .Amendmentc

Sec 6801. Public Health Service Act

Subtitle F—^Technical and Miscellaneous Provisions Relating to Nursing Home
Refomi

Sec. 6901. Medicare and medicaid technical corrections relating to nursing home
Inform.

Subtitle G—Public Health Service Act

Sec 6911. Establishment of Agency for Health Care Policy and Research.

Subtitle A—Medicare
PART 1—PROVISIONS RELATING TO PART A

Subpart A—General Provisions

SEC 6001. EXTENSION OF REDUCTIONS UNDER ORIGINAL SEQUESTER 2 USC 902 note.

ORDER AND APPLICABILITY OF NEW SEQUESTER ORDER.

Notwithstanding any other provision of law (including section
11002 or any other provision of this Act, other than section 6201),,

39-139 0-90-2 (239)
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the reductions in the amount of payments required under title

XVIII of the Social Security Act made by the final sequester order
issued by the President on October 16, 1989, pursuant to section
252(b) of the Balanced Budget and Emergency Deficit Control Act of
1985 shall continue to be effective (as provided by sections
252(a)(4)(B) and 256(d)(2) of such Act) through December 31, 1989,
with respect to payments for items and services under part A of
such title (including payments under section 1886 of such title

attributable or allocated to such part). Each such pajonent made for
items and services provided during fiscal year 1990 after such date
shall be increased by 1.42 percent above what it would otherwise be
under this Act.

SEC. 6002. REDUCTION IN PAYMENTS FOR CAPITAL-RELATED COSTS OF
INPATIENT HOSPITAL SERVICES FOR FISCAL YEAR 1990.

Section 1886(gX3XA) of the Social Security Act (42 U.S.C. i

1395ww(g)(3)(A)) is amended— I

(1) in clause (iii), by striking "and";
(2) in clause (iv), by striking the period at the end and

!

inserting and"; and
j

(3) by adding at the end the following new clause:
!

"(v) 15 percent for pajrments attributable to portions of cost
|

reporting periods or discharges (as the case may be) occurring
during the period beginning January 1, 1990, and ending
September 30, 1990.".

Rural areas. SEC. 6003. PROSPECTIVE PAYMENT HOSPITALS.

(a) Changes in Hospital Update Factors.—
(1) In general.—Section 1886(bX3XBXi) of the Social Security

Act (42 U.S.C. 1395ww(b)(3XB)(i)) is amended—
(A) by striking "and" at the end of subclause (IV),

(B) in subclause (V), by striking "1990" and inserting
"1991" and redesignating such subclause as subclause (VI),

and
(C) by inserting after subclause (IV) the following new

subclause:
Urban areas. "(V) for fiscal year 1990, the market basket percentage in-

cresise plus 4.22 percentage points for hospitals located in a
rural area, the market basket percentage increase plus 0.12

percentage points for hospitals located in a large urban area,

and the market basket percentage increase minus 0.53 percent-
age points for hospitals located in other urban areas, and".

42 use 1395ww (2) EFFECTIVE DATE.—The amendments made by paragraph (1)

shall apply to payments for discharges occurring on or after

January 1, 1990.
42 use 1395ww (3) INDEXING OF FUTURE APPLICABLE PERCENTAGE INCREASES.

—

^o*®- For discharges occurring on or after October 1, 1990, the ap-

plicable percentage increase (described in section 1886(b)(3XB) of

the Social Security Act) for discharges occurring during fiscal

year 1990 is deemed to have been such percentage increase as
amended by paragraph (1).

(b) Reduction in DRG Weighting Factors for Fiscal Year 1990;

Future Annual Recalibration of DRG Weights on Budget-
Neutral Basis.—Section 1886(dX4XC) of such Act (42 U.S.C.

1395ww(dX4XC)) is amended—
(1) by striking "(C)" and inserting "(CXi)"; and
(2) by adding at the end the following new clauses:
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I
"(ii) For discharges in fiscal year 1990, the Secretary shall reduce

the weighting factor for each diagnosis-related group by 1.22

percent.

I

"(iii) Any such adjustment under clause (i) for discharges in a
i

fiscal year Obeginning with fiscal year 1991) shall be made in a

i

manner that assures that the aggregate payments under this subsec-

i|l tion for discharges in the fiscal year are not greater or less than
ill those that would have been made for discharges in the year without

such adjustment.

|!
"(iv) The Secretarj^ shall include recommendations with respect to Reports.

I

adjustments to weighting factors under clause (i) in the annual
! report to Congress required under subsection (eX3XB).".

j
(c) Increase in Disproportionate Share Adjustment.—

(1) Change in formula.—Section 1886(dX5XF) of such Act (42

U.S.C. 1395ww(dX5XF)) is amended—
(A) in clause (ivXD, by striking "the following formula"

and all that follows through "(as defined in clause (vi));"

j

and inserting "the applicable formula described in clause

\\
(vii);",and

I

I
(B) by adding at the end the following new clause:

j

"(vii) The formula used to determine the disproportionate share
adjustment percentage for a cost reporting period for a hospital

described in clause (ivXD is

—

! "(I) in the case of such a hospital with a disproportionate
patient percentage (as defined in clause (vi)) greater than 20.2,

(P-20.2X.65)+5.62, or
"(II) in the case of any other such hospital, (P-15X.6)-f2.5,

I
where 'P' is the hospital's disproportionate patient percentage (as

!
defined in clause (vi)).".

(2) Treatment of rural kospitai^ foe disproportionate
SHARE CALCULATION.—Section 1886(dX5XF) of such Act (42 U.S.C.

1395ww(dX5XF)), as amended by paragraph (1), is amended

—

(A) in clause (iv)

—

(i) in subclause (II), by striking "or",

(ii) in subclause (III), by inserting "in subclause (IV)

or (V) or" after "described",
(iii) by striking the period at the end of subclause (HI)iand inserting a semicolon, and
(iv) by adding at the end the following new

subclauses:

I

"(TV) is located in a rural area, is classified as a rural referral

center under subparagraph (C), and is classified as a sole

community hospital under subparagraph (D), is equal to 10
percent or, if greater, the percent determined in accordance
with the applicable formula described in clause (viii);

!

"(V) is located in a rural area, is classified as a rural referral

I

center under subparagraph (C), and is not classified as a sole

I
community hospital under subparagraph (D), is equal to the

I

percent determined in accordance with the applicable formula
described in clause (viii); or

"(VI) is located in a rural area, is classified as a sole commu-
nity hospital under subparagraph (D), and is not classified as a
rural referral center under subparagraph (C), is 10 percent.",

(B) in clause (v)

—

(i) in subclause (III), by striking "area" and inserting
"area and is not described in subclause (II)",

i
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(ii) by redesignating subclauses (II) and (III) as
subclauses (III) and (IV), and

(iii) by inserting after subclause (I) the following new
subclause:

"(II) 30 percent, if the hospital is located in a rural area and
has more than 100 beds, or is located in a rursJ area and is

classified as a sole community hospital under subparagraph
(D),", and

(C) by adding at the end the following new clause:

"(viii) The formula used to determine the disproportionate share
adjustment percentage for a cost reporting period for a hospital
described in clause (iv)(IV) or (iv)(V) is the percentage determined in
accordance with the following formula: (P-30)(.6)H-4.0, where *P' is

the hospital's disproportionate patient percentage (as defined in
clause (vi)).".

(3) Increase for hospitals with disproportionate indigent
CARE REVENUES.—Section 1886(d)(5)(FXiii) of such Act (42 U.S.C.
1395ww(d)(5)(FXiii)) is amended by striking "25 percent" 2ind

inserting "30 percent".
42 use 1395ww (4) EFFECTIVE DATE.—The amendments made by this subsec-

tion shall apply with respect to discharges occurring on or after

April 1, 1990.
42 use 1395ww (d) EXTENSION OF REGIONAL REFERRAL CENTER CLASSIFICATION.

—

Any hospital that is classified as a regional referral center under
section 1886(d)(5)(C) of the Social Security Act as of September 30,

1989, including a hospital so classified as a result of section

9302(d)(2) of the Omnibus Budget Reconciliation Act of 1986, shall

continue to be classified as a regional referral center for cost

reporting periods beginning on or after October 1, 1989, and before

October 1, 1992.

(e) Criteria and Payment for Sole Community Hospitals.—
(1) In general.—(A) Section 1886(dX5) of the Social Security

Act (42 U.S.C. 1395ww(dX5)) is amended—
(i) by transferring clause (iv) of subparagraph (C) to the

end and by redesignating it as subparagraph (H),

(ii) by transferring clause (iii) of subparagraph (C) to the
end and by redesignating it as subparagraph (I),

(iii) in subparagraph (D), by striking "(DXi)" and inserting

"(E)(i)", and
(iv) by amending clause (ii) of subparagraph (C) to read as

follows:

"(DXi) For any cost reporting period beginning on or after April 1,

1990, with respect to a subsection (d) hospital which is a sole

community hospital, payment under paragraph (IXA) shall be

—

"(I) an amount based on 100 percent of the hospital's target

amount for the cost reporting period, as defined in subsection

(bX3XC), or
"(II) the amount determined under paragraph (IXAXiii),

whichever results in greater payment to the hospital.

"(ii) In the case of a sole community hospital that experiences, in a
cost reporting period compared to the previous cost reporting period,

a decrease of more than 5 percent in its total number of inpatient

cases due to circumstances beyond its control, the Secretary shall

provide for such adjustment to the payment amounts under this

subsection (other than under paragraph (9)) as may be necessary to

fully compensate the hospital for the fixed costs it incurs in the



PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2143

period in providing inpatient hospital services, including the reason-

able cost ofmaintmning necessary core staff and services,

"(iii) The term *sole community hospital' means any hospital

—

"(I) that the Secretary determines is located more than 35
road miles from another hospital, or

"(II) that, by reason of factors such as the time required for an
individusd to travel to the nearest alternative source of appro-
priate inpatient care (in accordance with standards promul-
gated by the Secretary), location, weather conditions, travel

conditions, or absence of other like hospitals (as determined by
the Secretary), is the sole source of inpatient hospital services

reasonably available to individuals in a geographic area who
are entitled to benefits under part A.

"(iv) The Secretary shall promulgate a standard for determining
whether a hospital meets the criteria for classification as a sole

community hospital under clause (iii)(II) because of the time re-

quired for an individual to travel to the nearest alternative source of
appropriate inpatient care.".

(B) Section 1886(bX3) of such Act (42 U.S.C. 1395ww(bX3)) is

amended—
(i) in subparagraph (A), by striking "(A) For purposes of

this subsection'' and inserting "(A) Except as provided in

subparagraph (C), for purposes of this subsection", and
(ii) by adding at the end the following new subpars^aph:

"(C) In the case of a hospital that is a sole community hospital (as

defined in subsection (dX5)(D)(iii)), the term ^target amount' means—
"(i) with respect to the first 12-month cost reporting period in

which this subparagraph is applied to the hospital—
"(I) the allowable operating costs of inpatient hospital

services (as defined in subsection (aX4)) recognized under
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the *base cost

reporting period') preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded manner) by—

"(11) the applicable percentage increases applied to such
hospital under this paragraph for cost reporting periods
after the base cost reporting period and up to and including
such first 12-month cost reporting period, or

"(ii) with respect to a later cost reporting period, the target
amount for the preceding 12-month cost reporting period, in-

creased by the applicable percentage increase under subpara-
graph (BXi) for discharges occurring in the fiscal year in which
that later cost reporting period begins.

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital's cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an
increase in the target amount for the hospital.".

(2) Conforming amendments.—Such Act is further
amended

—

(A) in section 1833(hXlXD), by striking "the last sentence 42 use 1395Z.

of section 1886(dX5XCXii)" and inserting "section

1886(dX5XDXiii)";
(B) in section 1886(dX5XCXi)— 42 use i395ww.

(i) by striking "(CXiXD" and inserting "(CXi)", and
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42 use 1395WW.

42 use 1395WW
note.

(ii) by redesignating subclause (II) as clause (ii) and
by striking "subclause (I)" each place it appears in such
clause and inserting "clause (i)";

(C) in section 1886(dX9XBXu)(IV), by striking "(DXv)" and
inserting "(DXiii)";

(D) in section 1886(dX9XD)—
(i) by striking clause (iv),

(ii) by transferring clause (iii) to the end and re-

designating it as clause (iv), and by striking "(CXiii)"

and inserting "(H)", and
(iii) by redesignating claus9 (v) as clause (iii); and

(E) in section 1886(gX3XB), by striking "(dXSXCXii)" and
inserting "(dX5XDXiii)".

(3) Continuation of sole community hospital designation
FOR CURRENT SOLE COMMUNITY HOSPITALS.—Any hospital classi-

fied as a sole community hospital under section 1886(dX5XC)(ii)
of the Social Security Act on the date of the enactment of this

Act that will no longer be classified as a sole community
hospital after such date as a result of the amendments made by
paragraph (1) shall continue to be classified as a sole community
hospital for purposes of section 1886(d)(5)(D) of such Act.

(f) Criteria and Payment for Medicare-Dependent, Small
Rural Hospitals.—

(1) Criteria.—Section 1886(dX5) of the Social Security Act (42

U.S.C. 1395ww(dX5)), as amended by subsection (eXlXA), is fur-

ther amended by inserting after subparagraph (F) the following
new subparagraph:

"(G)(i) For any cost reporting period beginning on or after April 1,

1990, and ending on or before March 31, 1993, v/ith respect to a
subsection (d) hospital which is a medicare-dependent, small rural
hospital, payment under paragraph (IXA) shall be

—

"(I) an amount based on 100 percent of the hospital's target
amount for the cost reporting period, as defined in subsection
(b)(3XD), or

"(II) the amount determined under paragraph (IXAXiii),

whichever results in the greater pajrment to the hospital.

"(ii) In the case of a medicare dependent, small rural hospital that
experiences, in a cost reporting period compared to the previous cost

reporting period, a decrease of more than 5 percent in its total

number of inpatient cases due to circumstances beyond its control,

the Secretary shall provide for such adjustment to the payment
amounts under this subsection (other than under paragraph (9)) as
may be necessary to fully compensate the hospital for the fixed costs

it incurs in the period in providing inpatient hospital services,

including the reasonable cost of maintaining necessary core staff

and services.

"(iii) The term 'medicare-dependent, small rural hospital' means,
with respect to any cost reporting period to which clause (i) applies,

any hospital

—

"(I) located in a rural area,
"(II) that has not more than 100 beds,
"(III) that is not classified as a sole community hospital under

subparagraph (D), and
"(IV) for which not less than 60 percent of its inpatient days

or discharges during the cost reporting period beginning in

fiscal year 1987 were attributable to inpatients entitled to bene-
fits under part A.".
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(2) Payment.—Section 1886(b)(3) of such Act (42 U.S.C.

1395ww(bX3)), as amended by subsection (eXlXB), is further

amended

—

(i) in subparagraph (A), by striking "subparagraph (C)"

and inserting "subparagraphs (C) and (D)", and
(ii) by adding at the end the following new subparagraph:

"(D) For cost reporting periods ending on or before March 31,

1993, in the case of a hospital that is a medicare-dependent, small
rural hospital (as defined in subsection (dX5)(G)), the term ^target

amount' means

—

"(i) with respect to the first 12-month cost reporting period in

which this subparagraph is applied to the hospital

—

"(I) the allowable operating costs of inpatient hospital

services (as defined in subsection (aX4)) recognized under
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the 'base cost

reporting period') preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded manner) by

—

"(II) the applicable percentage increases applied to such
hospital under this paragraph for cost reporting periods
after the base cost reporting period and up to and including
such first 12-month cost reporting period, or

"(ii) with respect to a later cost reporting period, the target
amount for the preceding 12-month cost reporting period, in-

creased by the applicable percentage increase under subpara-
graph (B)(i) for discharges occurring in the fiscal year in which
that later cost reporting period begins.

There shall be substituted for the base cost reporting period de-

scribed in clause (i) a hospital's cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an
increase in the target amount for the hospital.",

(g) Essential Access Community Hospital Program.—
(1) ESTABUSHMENT OF PROGRAM.—

(A) In GENERAL.—Part A of title XVIII of the Social

Security Act (42 U.S.C. 1395c et seq.) is amended by adding
at the end the following new section:

"essential access community hospital PROGRAM

"Sec. 1820. (a) In General.—There is hereby established a pro- Grants,

gram under which the Secretary— State and local

"(1) shall make grants to not more than 7 States to carry out frT^.QnTQQ?
the activities described in subsection (dXD;

"(2) shall make grants to eligible hospitals and facilities (or

consortia of hospitals and facilities) to carry out the activities

described in subsection (d)(2); and
"(3) shall designate (under subsection (i)) hospitals and facili-

ties located in States receiving grants under paragraph (1) as
essential access community hospitals or rural primary care
hospitals.

"(b) EuGiBiLTTY OF States FOR Grants.—A State is eligible to
receive a grant under subsection (aXD only if the State submits to
the Secretary, at such time and in such form as the Secretary may
require, an application containing—

"(1) assurances that the State

—
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"(A) has developed, or is in the process of developing, a
State rural health care plan that

—

"(i) provides for the creation of one or more rural
health networks (as defined in subsection (g)) in the
State,

"(ii) promotes regionalization of rural health services
in the State,

"(iii) improves access to hospital and other health
services for rural residents of the State, and

"(iv) enhances the provision of emergency and other
tr£insportation services related to health care;

"(B) has developed the rural health care plan described in
subparagraph (A) in consultation with the hospital associa-
tion of the State and rural hospitals located in the State (or,

in the case of a State in the process of developing such plan,
that assures the Secretary that it will consult with its State
hospital association and rural hospitals located in the State
in developing such plan); and

"(C) has designated, or is in the process of designating,
rural non-profit or public hospitals or facilities located in
the State as essential access community hospitals or rural
primary care hospitals within such networks; and

"(2) such other information and assurances as the Secretary
may require.

*(c) EUGIBILITY OF HOSPITALS AND CONSORTIA FOR GrANTS.—
"(1) In general.—Except as provided in paragraph (3), a

hospital or facility is eligible to receive a gremt under subsection
(aX2) only if the hospital or facility

—

"(A) is located in a Stat^ receiving a grant under subsec-
tion (a)(1);

"(B) is designated as an essential access community hos-
pital or a rural primary care hospital by the State in which
it is located or is a member of a rural health network (as

defined in subsection (g));

"(C) submits to the State in which it is located and to the
Secretary, at such time and in such form as the Secretary
may require, an application containing such information
and assurances as the Secretary may require; and

"(D) the State in which the hospital or facility is located
certifies to the Secretary that

—

"(i) the receiving of such a grant by the hospital or
facility is consistent with the State's rural health care
plan (described in subsection (bXlXA)), and

"(ii) the State has approved the application submit-
ted under subparagraph (C).

"(2) Treatment of consortia.—A consortium of hospitals or
facilities each of which is part of the same rural health network
is eligible to receive a grant under subsection (a)(2) if each of its

members would individually be eligible to receive such a grant.
"(3) EUGIBIUTY OF RPC HOSPITALS NOT LOCATED IN A STATE

receiving grant.—A facility designated as a rural primary
care hospital by the Secretary under subsection (iX2XC) shall be
eligible to receive a grant under subsection (aX2).

'(d) Activities for Which Grants May Be Used.—
"(1) Grants to states.—A State shall use a grant received

under subsection (aXD to carry out the demonstration program
established under this section in the State. Such grant may be
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used for engaging in activities relating to planning and im-

I

plementing a rural health care plan and rural health networks,
designating hospitals or facilities in the State as essential access

I

community hospitals or rural primary care hospitals, and devel-

i oping and supporting communication and emergency transpor-

I

tation systems.
"(2) Grants to hospitals, facilities, and consortia.—A hos-

I
pital or facility shall use a grant received under subsection (a)(2)

to finance the costs it incurs in converting itself to a rural

\ primary care hospital or an essential access community hospital

j

or in becoming part of a rural health network in the State in

j
which it is located, including capital costs, costs incurred in the

I
development of necessary communications systems, and costs

II incurred in the development of an emergency transportation
system. A consortium shall use a grant received under subsec-

tion (a)(2) to finance the costs it incurs in converting hospitals or

facilities that are part of the consortium into rural primary care

I

hospitals or in developing and implementing a rural health

I

network consisting of its members in the State in which it is

located, including capital costs, costs incurred in the develop-

! ment of necessary communications systems, and costs incurred

j
in the development of an emergency transportation system.

"(e) Designation by State of Essential Access Community Hos-

j
PiTAiii.—A State may designate a hospital as an essential access

community hospital only if the hospital

—

"(1) is located in a rural area (as defined in section

1886(dX2)(D));

I

"(2XA) is located more than 35 miles from any hospital that

I

either (i) has been designated as an essential access community
i

hospital, (ii) is classified by the Secretary as a rural referral

center under section 1886(d)(5)(C), or (iii) is located in an urban
area that meets the criteria for classification as a regional
referral center under such section, or (B) meets such other
criteria relating to geographic location as the State may impose
with the approval of the Secretary;

"(3) has at least 75 inpatient beds or is located more than 35
miles from any other hospital;

"(4) has in effect an agreement to provide emergency and Contracts.

I

medical backup services to rural primary care hospitals partici-

j

pating in ths rural health network of which it is a member and
! throughout its service area;
! "(5) has in effect an agreement, with each rural primary care

j

hospital participating in the rural health network of which it is

a member, to accept patients transferred from such primary
care hospital, to receive data from and transmit data to such
primary care hospital, and to provide staff privileges to physi-
cians providing care at such primary care hospital; and

j

"(6) meets any other requirements imposed by the State with

\

the approval of the Secretary.

I

"(f) Designation by State of Rural Primary Care Hospitals.—
"(1) Criteria for designation.—A State may designate a

facility as a rural primary care hospital only if the facility—
"(A) is located in a rural area (as defined in section

1886(d)(2)(D));

"(B) at the time such facility applies to the State for

designation as a rural primary care hospital, is a hospital
with a participation agreement in effect under section

j
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1866(a) and had not been found, on the basis of a survey
under section 1864, to be in violation of any requirement to
'participate as a hospital under this title;

"(C) has ceased, or agrees (upon the approval of such
application) to cease, providing inpatient care (except as
required under subparagraph (F));

Contracts. "(D) in the case of a facility that is a member of a rural
Communications health network, has in effect an agreement to participate

Sipr>nmmnniP«f,nn« wlth other hospltals and facilities in the communications
system of such network, mcluding the network s system for
the electronic sharing of patient data, including telemetry
and medical records, if the network has in operation such a
system;

"(E) makes available 24-hour emergency care;
"(F) provides not more than 6 inpatient beds (meeting

such conditions as the Secretary may establish) for provid-
ing inpatient care for a period not to exceed 72 hours
(unless a longer period is required because transfer to a
hospital is precluded because of inclement weather or other
emergency conditions) to patients requiring stabilization

before discharge or transfer to a hospital;

"(G) meets such staffing requirements as would apply
under section 1861(e) to a hospital located in a rural area,
except that

—

"(i) the facility need not meet hospital standards
relating to the number of hours during a day, or days
during a week, in which the facility must be open,
except insofar as the facility is required to provide
emergency care on a 24-hour basis under subparagraph
(E),

"(ii) the facility may provide any services otherwise
required to be provided by a full-time, on-site dietician,

pharmacist, laboratory technician, medical tech-
nologist, and radiological technologist on a part-time,
off-site basis, and

"(iii) the inpatient care described in subparagraph (F)

may be provided by a physician's assistant or nurse
practitioner, subject to the oversight of a physician; and

"(H) meets the requirements of subparagraphs (C)

through (J) of paragraph (2) of section 1861(aa) and of
clauses (ii) and (iv) of the second sentence of that
paragraph.

"(2) Preference given to hospitai^ or facilities participat-
ing IN RURAL HEALTH NETWORK.—In designating facilities as
rural primary care hospitals under paragraph (1), the State
shall give preference to hospitals or facilities participating in a
rural health network.

"(3) Permitting rural primary care hospitals to maintain
SWING BEDS.—Nothing in this subsection shall be construed to

prohibit a State from designating a facility as a rural primary
care hospital solely because the facility has entered into an
agreement with the Secretary under section 1883 under which
the facility's inpatient hospital facilities may be used for the
furnishing of extended care services.

"(g) Rural Health Network Defined.—For purposes of this

section, the term 'rural health network' means, with respect to a
State, an organization

—
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"(1) consisting of—
"(A) at least 1 hospital that

—

"(i) the State has designated or plans to designate as
an essential access community hospital under subsec-

tion (b)(1)(C),

"(ii) is classified by the Secretary as a rural referral

center under section 1886(d)(5)(C), or
"(iii) is located in an urban area and meets the

criteria for classification as a regional referral center
under such section, and

"(B) at least 1 facility that the State has designated or
plans to designate as a rural primary care hospital, and

"(2) the members of which have entered into agreements
regarding

—

"(A) patient referral and transfer,

"(B) the development and use of communications systems,
including (where feasible) telemetry systems and systems
for electronic sharing of patient data, and

"(C) the provision of emergency and non-emergency
transportation among the members.

"(h) Limit on Amount of Grant to Hospital or Faciuty.—

A

grant made to a hospital or facility under subsection (aX2) may not
exceed $200,000.

"(i) EuGiBiuTY OF Hospitals or Faciuties for Designation by
Secretary.—

"(1) Essential access community hospital.—(A) The Sec-

retary shall designate a hospital as an essential access commu-
nity hospital if the hospital

—

"(i) is located in a State receiving a grant under subsec-

tion (a)(1);

"(ii) is designated as an essential access community hos-

pital by the State in which it is located (except as provided
in subparagraph (B)); and

"(iii) meets such other criteria as the Secretary may
require.

"(B) In the case of a hospital that is not eligible for designa-
tion as an essential access community hospital under this para-
graph solely because it is not designated as an essential access
community hospital by the State in which it is located, the
Secretary may designate such hospital as an essential access
community hospital under this paragraph if the hospital is not
so designated by the State in which it is located solely because
of its failure to meet the criteria described in paragraph (3) of
subsection (e).

"(2) Rural primary care hospital.—(A) The Secretary shall

designate a facility as a rural primary care hospital if the
facility

—

"(i) is located in a State receiving a grant under subsec-
tion (aXD;

"(ii) is designated as a rural primary care hospital by the
State in which it is located (except as provided in subpara-
graph (B)); and

"(iii) meets such other criteria as the Secretary may
require.

"(B) In the case of a facility that is not eligible for designation
as a rural primary care hospital under this paragraph solely
because it is not designated as a rural primary care hospital by
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1

the State in which it is located, the Secretary may designate
j

such facility as a rural primary care hospital under this para-
I

graph if the facility is not so designated by the State in which it
j

is located solely because of its failure to meet the criteria i

described in subparagraphs (C), (F), or (G) of subsection (f)(1).
|

"(C) The Secretary may designate not more than 15 facilities
|

as rural primary care hospitals under this paragraph that do
not meet the requirements of clauses (i) and (ii) of subparagraph I

(A) if such a facility meets the criteria described in subpara-
i

graphs (A), (B), and (E) of subsection (f)(1), except that nothing in
!

this subparagraph shall be construed to prohibit the Secretary i

from designating a facility as a rural primary care hospital
|

solely because the facility has entered into an agreement with i

the Secretary under section 1883 under which the facility's
i

inpatient hospital facilities may be used for the furnishing of
|

extended care services,

"(j) Waiver of Confucting Part A Provisions.—The Secretary
is authorized to waive such provisions of this part as are necessary ,

to conduct the program established under this section.
,

"(k) Authorization of Appropriations.—There are authorized to
|

be appropriated from the Federal Hospital Insurance Trust Fund for

each of the fiscal years 1990, 1991, and 1992—
"(1) $10,000,000 for grants to States under subsection (a)(1); ,

and
j

"(2) $15,000,000 for grants to hospitals, facilities, and consor-

tia under subsection (a)(2).".

(B) Modification of rural health care transition
GRANT PROGRAM.—(i) Section 4005(e) of the Omnibus Budget

42 use 1395WW Reconciliation Act of 1987 is amended—
Jiote. (I) in paragraph (1), by adding at the end the follow-

ing new sentence: "Grsmts under this paragraph may
||

be used to provide instruction and consultation (and i

such other services as the Administrator determines
)

appropriate) via telecommunications to physicians in
|

such rural areas (within the meaning of section

1886(dX2XD) of the Social Security Act) as are des-

ignated either class 1 or class 2 health manpower I

shortage areas under section 332(aXl)(A) of the Public
|

Health Service Act.",
|

(II) in paragraph (3XA), by striking "an application to
i

the Governor" and inserting "an application to the
Administrator and a copy of such application to the
Governor",

j

(III) in paragraph (3XB), by striking "any applica-
!

tion" and all that follows through "accompanied by" i

and inserting "to the Administrator, within a reason-
j

able time after receiving a copy of an application
j

pursuant to subparagraph (A),", !

(IV) in paragraph (6), by striking "2 years" and
inserting "3 years",

(V) in paragraph (7XA), by striking "(D)" and insert-

ing "(B)",

(VI) in paragraph (7)(C), by striking the period at the ,

end and inserting the following: ", except that this

limitation shall not apply with respect to a grant used
|

for the purposes described in subparagraph (D).",
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' (VII) by adding at the end of paragraph (7) the foUow-

j

ing new subparagraph:

I

"(D) A hospital may use a grant received under this subsec-

tion to develop a plan for converting itself to a rural primary
care hospital (as described in section 1820 of the Social Security

!

Act) or to develop a rural health network (as defined in section

j

1820(g) of such Act) in the State in which it is located if the
State is receiving a grant under section 1820(a)(1).", and

I

(VIII) in paragraph (9), by striking "each of the fiscal

i years 1989 and 1990" and inserting "fiscal year 1989
! and $25,000,000 for each of the fiscal years 1990, 1991,

and 1992".

(ii) The amendments made by clause (i) shall apply with Effective date.

1

respect to applications for grants under the Rural Health 42 USC 1395ww

Care Transition Grant Program described in section 4005(e)

of the Omnibus Budget Reconciliation Act of 1987 submit-

i ted on or after October 1, 1989, except that the amendments
Ij made by subclauses (V) and (VII) of such clause shall take

effect on the date of the enactment of this Act.

I

(2) Treatment of Essential Access Community Hospitals as

j
Sole Community Hospitals.—Section 1886(d)(5)(D) of such Act

I
(42 U.S.C. 1395ww(d)(5)(D)) (as redesignated and amended by
subsection (e)(1)(A)) is further amended

—

(A) in clause (iii)

—

(i) in subclause (I), by striking "or",

(ii) in subclause (II), by striking the period at the end
and inserting ", or", and

I

(iii) by adding at the end the following new subclause:

I

"(III) that is designated by the Secretary as an essential

access community hospital under section 1820(i)(l).", and
(B) by adding at the end the following new clause:

"(v) If the Secretary determines that, in the case of a hospital

designated by the Secretary as an essential access community hos-

pital under section 1820(i)(l), the hospital has incurred increases in

reasonable costs during a cost reporting period as a result of becom-
ing a member of a rural health network (as defined in section

1820(g)) in the State in which it is located, and in incurring such

i

increases, the hospital will increase its costs for subsequent cost

j

reporting periods, the Secretary shall increase the hospital's target
amount under subsection (b)(3)(C) to account for such incurred
increases.".

j

(3) Coverage of, and payment for, inpatient rural pri-

mary care hospital services.—
(A) Definitions.—Section 1861 of such Act (42 U.S.C.

1395x) is amended by adding at the end the following new
subsection:

i

I "Rural Primary Care Hospital; Rural Primary Care Hospital

]
Services

"(mm)(l) The term 'rural primary care hospital' means a facility

designated by the Secretary as a rural primary care hospital under
section 1820(i)(2).

"(2) The term 'inpatient rural primary care hospital services'

means items and services, furnished to an inpatient of a rural
primary care hospital by such a hospital, that would be inpatient

i

I
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i

hospital services if furnished to an inpatient of a hospital by a
hospital.".

(B) Coverage and payment.—(i) Section 1812(a)(1) of i

such Act (42 U.S.C. 1395d(a)(l)), as restored by the Medicare i

Catastrophic Coverage Repeal Act of 1989, is amended by ,

inserting "and inpatient rural primary care hospital serv-

ices" before the semicolon.

(ii) Section 1814(a) of such Act (42 U.S.C. 1395f(a)) is I

amended—
j

(I) by striking "and" at the end of paragraph (6),
|

(II) by striking the period at the end of paragraph (7) !

and inserting "; and", and 1

(III) by inserting after paragraph (7) the following
new paragraph:

"(8) in the case of inpatient rural primary care hospital
services, a physician certifies that such services were required
to be immediately furnished on a temporary, inpatient basis.".

(iii) Section 1814 of such Act is further amended— ,

(I) in subsection (b), by inserting ", other than a rural
,

primary care hospital providing inpatient rural pri-

mary care hospital services," after "providing hospice ^

care", and
(II) by adding at the end the following new

subsection:

"Payment for Inpatient Rural Primary Care Hospital Services
i

"(1)(1) The amount of payment under this part for inpatient rural I

primary care hospital services

—

"(A) in the case of the first 12-month cost reporting period for

which the facility operates as such a hospital, is the reasonable !

costs of the facility in providing inpatient rural primary care
!

hospital services during such period, as such costs are deter- i

mined on a per diem basis, and
\

"(B) in the case of a later reporting period, is the per diem
|

payment amount established under this paragraph for the
j

preceding 12-month cost reporting period, increased by the
'

applicable percentage increase under section 1886(b)(3)(B)(i) for
j

that particular cost reporting period applicable to hospitals I

located in a rural area.
I

The pajnnent amounts otherwise determined under this paragraph
shall be reduced, to the extent necessary, to avoid duplication of any \

payment made under section 1820(aX2) (or under section 4005(e) of i

the Omnibus Budget Reconciliation Act of 1987) to cover the provi- '

sion of inpatient rurgd primary care hospital services.

"(2) The Secretary shall develop a prospective payment system for

determining pajmient amounts for inpatient rural primary care ,

hospital services under this part furnished on or after January 1,
|

1993.".

(C) Treatment of rural primary care hospitals as
PROVIDERS OF SERVICES.—(i) Section 1861(u) of such Act (42

U.S.C. 1395x(u)) is amended by inserting "rural primary
care hospital," after "hospital,".

j

(ii) Section 1863 of such Act (42 U.S.C. 1395z) is amended !

by striking "and (jj)(3)" and inserting "(jj)(3), and (mm)(l)".
i

(iii) The first sentence of section 1864(a) of such Act (42

U.S.C. 1395aa(a)) is amended by inserting ", a rural primary i
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care hospital, as defined in section 1861(mmXl)/' after

"1861(aaX2)".
(iv) The third sentence of section 1865(a) of such Act (42

U.S.C. 1395bb(a)) is amended by striking "or 1861(ddX2)"
and inserting "1861(ddX2), or 1861(mmXl)".

(D) Conforming amendments.—(i) Section 1128A(bXl) of

such Act (42 U.S.C. 1320a-7a(bXl)) is amended by striking

"hospital" each place it appears and inserting "hospital or

a rural primary care hospital".

(ii) Section 1128B(c) of such Act (42 U.S.C. 1320a-7b(c)) is

amended by inserting "rural primary care hospital," after

"hospital,".

(iii) Section 1134 of such Act (42 U.S.C. 1320b-4) is amend-
ed by striking "hospitals" each place it appears and insert-

ing "hospitals or rural primary care hospitals".

(iv) Section 1138(aXl) of such Act (42 U.S.C. 1320b-8(aXl))
is amended by striking "hospital" each place it appears in

the matter preceding clause (i) of subparagraph (A) and
inserting "hospital or rural primary care hospital".

(v) Section 1164(e) of such Act (42 U.S.C. 1320c-13(e)) is

amended by inserting "rural primary care hospitals," after

"hospitals,".

(vi) Section 1816(cX2XC) of such Act (42 U.S.C.

1395h(cX2)(C)) is amended by inserting "rural primary care
hospital," after "hospital,".

(vii) Section 1833 of such Act (42 U.S.C. 13951) is

amended

—

(I) in subsection (hX5XAXiii), by striking "hospital,"

each place it appears and inserting "hospital or rural
primary care hospital,";

(II) in subsection (iXlXA), by inserting ", rural pri-

mary care hospital," after "1832(aX2XFXi))";
(III) in subsection (iX3XA), by inserting "or rural

primary care hospital services" after "facility

services";

(IV) in subsection (1X5XA), by inserting "rural pri-

mary care hospital," after "hospital," each place it

appears; and
(V) in subsection (1X5XC), by striking "hospital" each

place it appears and inserting "hospital or rural pri-

mary care hospital".

(viii) Section 1835(c) of such Act (42 U.S.C. 1395n(c)) is

amended by adding at the end the following: "A rural
primary care hospital shall be considered a hospital for

purposes of this subsection.".

(ix) Section 1842(bX6XAXii) of such Act (42 U.S.C.
1395u(bX6XAXii)) is amended by inserting "rural primary
care hospital," after "hospital,".

(x) Section 1861 of such Act (42 U.S.C. 1395x) is

amended

—

(I) in subsection (e), by adding at the end the
following:

"The term 'hospital' does not include, unless the context otherwise
requires, a rural primary care hospital (as defined in section
1861(mmXl)).",

(II) in subsection (wXD, by inserting "rural primary
care hospital," after "hospital,", and
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(III) in subsection (w)(2), by striking "hospital" each
place it appears and inserting "hospital or rural pri-

'

mary care hospital".
1^

(xi) Section 1862(aX14) of such Act (42 U.S.C. 1395y(a)(14)) '

is amended by striking "hospital" each place it appears and
^

inserting "hospital or rural primary care hospital . i

(xii) Section 1866(a)(1) of such Act (42 U.S.C. 1395cc(a)(l)) I

is amended—
j)

(I) in subparagraph (F)(ii), by inserting "rural pri-
pmary care hospitals, after "hospitals,";
I

(II) in subparagraph (H), by inserting after "this
I

title" the first place it appears the following: "and in
|

the case of rural primary care hospitals which provide I

rural primary care hospital services"; I

(III) in subparagraph (I), by inserting "and in the case
j

of a rural primary care hospital" after "hospital"; and 5

(IV) in subparagraph (N), by striking "hospitals" and
j

"hospital," and inserting "hospitals and rural primary '

care hospitals" and "hospital or rural primary care
hospital,' , respectively. i

(xiii) Section 1866(a)(3) of such Act (42 U.S.C. 1395cc(aX3)) I

is amended—
^

(I) by striking "hospital," each place it appears in >

subparagraphs (A) and (B) and inserting 'hospital,
j

rural primary care hospital,", and S

(II) in subparagiaph (C)(ii)(II), by striking "facilities"
\

each place it appears and inserting "facilities, rural f

primary care hospitals,".

(xiv) Section 1867(e) of such Act (42 U.S.C. 1395dd(e)) is

amended by adding at the end the following new I

paragraph:
j

"(6) The term 'hospital' includes a rural primary care hospital
|

(as defined in section 1861(mmXl)).". i

(4) Avoiding dupucative payments to hospitals participat- !

ING IN RURAL HEALTH CARE TRANSITION GRANTS.—Section 1886 of
|

the Social Security Act (42 U.S.C. 1395ww) is amended by
I

adding at the end the following new subsection: I

"(i) Avoiding Duplicative Payments to Hospitals Participating
IN Rural Demonstration Programs.—The Secretary shall reduce
any pajnnent amounts otherwise determined under this section to

j

the extent necessary to avoid duplication of any payment made i

under section 4005(e) of the Omnibus Budget Reconciliation Act of
1987.".

I

(h) Geographic Classification of Hospitals.— i

(1) ESTABUSHMENT OF MEDICARE GEOGRAPHICAL CLASSIFICATION
I

BOARD.—Section 1886(d) of the Social Securitv Act (42 U.S.C. i

1395ww(d)) is amended by adding at the end the following new
paragraph:

"(lOXA) There is hereby established the Medicare Geographical
Classification Review Board (hereinafter in this paragraph referred
to as the 'Board').

|

"(BXi) The Board shall be composed of 5 members appointed by
i

the Secretary without regard to the provisions of title 5, United
States Code, governing appointments in the competitive service.

|Two of such members shall be representatives of subsection (d) !

hospitals located in a rural area under paragraph (2XD). At least 1 !

member shall be a member of the Prospective Payment Assessment
|

I
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Commission, and at least 1 member shall be knowledgeable in the
field of analyzing costs with respect to the provision of inpatient

hospital services.

"(ii) The Secretary shall make all appointments to the Board as
provided in tliis paragraph within 180 days after the date of the
enactment of this paragraph.

"(CXi) The Board shall consider the application of any subsection
(d) hospital requesting that the Secretary change the hospital's

geographic classification for purposes of determining for a fiscal

year—
"(D the hospital's average standaidized amount under para-

graph (2)(D), or
"(U) the area wage index applicable to such hospital under

paragraph (3XE).

"(ii) A hospital requesting a change in geographic classification

under clause (i) for a fiscal year shall submit its application to the
Board not later than the first day of the preceding fiscal year.

"(iiiXD The Board shall render a decision on an application
submitted under clause (i) not later than 180 days after the deadline
referred to in clause (ii).

"(H) A decision of the Board shall be final unless the unsuccessful
applicant appeals such decision to the Secretary by not later than 15
days after the Board renders its decision. The Secretary in consider-
ing the appeal of an applicant shall receive no new evidence but
shall consider the record as a whole as such record appeared before
the Board. The Secretary shall issue a decision on such an appeal
not later than 90 days after the appeal is filed. The decision of the
Secretary shall be final and shall not be subject to judicial review.

"(DXi) The Seci-etary shall publish guidelines to be utilized by the
Boai'd in rendering decisions on applications submitted under this

paragraph, and shall include in such guidelines the following:
"(T) Guidelines for comparing wages, taking into account

occupational mix, in the area in which the hospital is classified

and the area in which the hospital is applying to be classified.

"(ID Guidelines for determining whether the county in which
the hospital is located should be treated as being a part of a
particular Metropolitan Statistical Area.

"(in) Guidelines for considering information provided by an
applicant with respiect to the effects of the hospital's geographic
classification on access to inpatient hospital services by medi-
care beneficiaries.

"(TV) Guidelines for considering the appropriateness of the
criteria used to define New England County Metropolitan
Areas.

"(ii) The Secretary shall publish the guidelines described in clause
(i) by July 1, 1990.

"ftlXi) The Board shall have full power and authority to make
rules and establish procedures, not inconsistent with the provisions
of this title or regulations of the Secretary, which are necessary or
appropriate to cairy out the provisions of this paragraph. In the
course of any hearing the Board may administer oaths and affirma-
tions. The provisions of subsections (d) and (e) of section 205 with
respect to subpenas shall apply to the Board to the same extent as
such provisions apply to the Secretary with respect to title II.

"(ii) The Board is authorized to engage such technical assistance
and to receive such information as may be required to carry out its

functions, and the Secretary shall, in addition, make available to the
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Board such secretarial, clerical, and other assistance as the Board
may require to carry out its functions.

"(F)(i) Each member of the Board who is not an officer or em-
|

ployee of the Federal Government shall be compensated at a rate !

equal to the daily equivalent of the annual rate of basic pay pre-
i

scribed for grade GS-18 of the General Schedule under section 5332
|

of title 5, United States Code, for each day (including travel time) i

during which such member is engaged in the performance of the !

duties of the Board. Each member of the Board who is an officer or
j

employee of the United States shall serve without compensation in
f

addition to that received for service as an officer or employee of the ^

United States.
|

"(ii) Members of the Board shall be allowed travel expenses,
including per diem in lieu of subsistence, at rates authorized for

employees of agencies under subchapter I of chapter 57 of title 5,

United States Code, while away from their homes or regular places
of business in the performance of services for the Board.".

I

(2) Effect of decisions of board on payments to hos-
|

piTALS.—Section 1886(d)(8) of such Act (42 U.S.C. 1395ww(d)(8)) is ,

amended—
jj

(A) in subparagraph (C)(i), by striking "subparagraph (B)"
^

each place it appears and inserting "subparagraph (B) or a
,

decision of the Medicare Geographic Classification Review
jj

Board or the Secretary under paragraph (10),", and
I

(B) in subparagraph (D), by striking "(B) and (C)" each
place it appears and inserting "(B) and (C) or a decision of
the Medicare Geographic Classification Review Board or

|j

the Secretary under paragraph (10)". '

Urban areas. (3) REVISION OF RULES FOR TREATMENT OF RECLASSIFIED HOS-
1

42 use 1395WW. PITALS.—Section 1886(d)(8)(C) of such Act is amended to read as
j

follows:
I

"(C)(i) If the application of subparagraph (B) or a decision of the
|

Medicare Geographic Classification Review Board or the Secretary '

under paragraph (10), by treating hospitals located in a rural county
I

or counties as being located in an urban area— I

"(I) reduces the wage index for that urban area (as applied I

under this subsection) by 1 percentage point or less, the Sec-

retary, in calculating such wage index under this subsection,
j

shall exclude those hospitals so treated, or
j

"(II) reduces the wage index for that urban area by more than i

1 percentage point (as applied under this subsection), the Sec-
;

retary shall calculate and apply such wage index under this i

subsection separately to hospitals located in such urban area
|

(excluding all the hospitals so treated) and to the hospitals so
treated (as if each affected rural county were a separate urban

'

area).
|

"(ii) If the application of subparagraph (B) or a decision of the
j

Medicare Geographic Classification Review Board or the Secretary
j

under paragraph (10), by reclassifjdng a county from a rural to an
j

urban area or by reclassifying an urban county from one urban area
to another urban area—

|

"(I) reduces the wage index for the urban area within which
^

the county or counties is reclassified by 1 percentage point or
j

less (as applied under this subsection), the Secretary, in cal-

culating such wage index under this subsection, shall exclude
j

those counties so reclassified, or
|
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"(ID reduces the wage index for the urban area within which
the county or counties is reclassified by more than 1 percentage
point (as applied under this subsection), the Secretary shall

calculate and apply such wage index under this subsection
separately to hospitals located in such urban area (excluding all

the hospitals so reclassified) and to hospitals located in the
counties so reclassified (as if each affected county were a sepa-
rate area).

I

"(iii) If the application of subparagraph (B) or a decision of the

!
Medicare (geographic Classification Review Board or the Secretary

I

under paragraph (10), by treating hospitals located in a rural county

I

or counties as not being located in the rural area in a State, reduces
the wage index for that rural area (as applied under this subsection),

the Secretary shall calculate and apply such wage index under this

\
subsection as if the hospitals so treated had not been excluded from
calculation of the wage index for that rural area.".

(4) Floor for area wage indices.—Section 1886(dX8XC^ of

j!
such Act (as amended by paragraph (3)) is further amended by

1 adding at the end the following new clause:

"(iv) The application of subparagraph (B) or a decision of the
' Medicare (Geographic Classification Review Board or the Secretary
I under paragraph (10) may not result in the reduction of any county's
wage index to a level below the wage index for rural areas in the
State in which the county is located.".

(5) Additional payment resut.ting from correciions of 42 use i395ww
erroneously determined wage index.— note.

(A) In general.—If the Secretary of Health and Human
Services (hereinafter referred to as the "Secretary") discov-

ers an error with respect to the determination, adjustment,
or computation of the area wage index described in section

1886(d)(3)(E) of the Social Security Act and subsequently
corrects such error, the Secretary shall make an additional
payment under title XVIII of such Act to a hospital affected

by such error for inpatient hospital discharges occurring
during the period when the erroneously determined, ad-
justed, or computed wage index was in effect.

(B) Conditions for additional payment.—A hospital is

eligible for an additional payment under subparagraph (A)
only if—

(i) the error resulted from the submission of erro-
neous data, except that a hospital is not eligible for
such additional payment if it submitted such erroneous
data;

(ii) the error was made with respect to the survey of
the 1984 wages and wage-related costs of hospitals in
the United States conducted imder section 1886(dX3XE)
of the Social Security Act; and

(iii) the correction of the error resulted in an adjust-
ment to the area wage index of not less than 3 percent-
age points.

(C) Period of applicability.—A hospital may not receive
an additional payment under subparagraph (A) for dis-

charges occurring after October 1, 1990.
(6) Updates to wage index survey.—Section 1886(dX3)(E) of

the Social Security Act (42 U.S.C. 1395ww(dX3XE)) is amended—
(A) by striking "October 1, 1990 (and at least every 36

months thereafter)" and inserting "October 1, 1990, and
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October 1, 1993 (and at least every 12 months thereafter)", 1

and
(B) by adding at the end the following new sentence:

!

"Any adjustments or updates made under this subpara-
graph for a fiscal year (beginning with fiscal year 1991)

j

shall be made in a manner that assures that the aggregate '

payments under this subsection in the fiscal year are not
|

greater or less than those that would have been made in the
j

year without such adjustment.".
;

42 use I395ww (7) EFFECTIVE DATE.—The amendments made by paragraphs
\

(3) and (4) shall apply to discharges occurring on or after April
i

1, 1990.
Urban_are||._ (i) LEGISLATIVE PROPOSAL EUMINATING SEPARATE AVERAGE
42 use 1395WW STANDARDIZED AmOUNTS.-

(1) In general.—The Secretary of Health and Human Serv- i

ices (hereinafter referred to as the "Secretary") shall design a
legislative proposal eliminating the system of determining sepa- '

rate average standardized amounts for subsection (d) hospitals I

(as defined in section 1886(dXlXB) of the Social Security Act)
i

classified as being located in large urban, other urban, or rural '

areas under section 1886(d)(2XD) of such Act, and shall include i

in such proposal the following:

(A) A transition period beginning in fiscal year 1992
during which a single rate for determining payment to !

hospitals in all areas shall be phased in v/ith such single i

rate to be completely in effect by fiscal year 1995.
|

(B) Recommendations, where appropriate, for modifying
|

or maintaining additional payments or adjustments made
under title XVIII of the Social Security Act for teaching :

hospitals, rural referral centers, sole community hospitals,
|

disproportionate share hospitals, and outlier cases, and for !

creating additional payments or adjustments where deemed
j

appropriate by the Secretary.
(C) Recommendations with respect to recalculating

j

standardized amounts to reflect information from more 11

recent cost reporting periods. I!

(D) Recommendations, where appropriate, for modifying I

reimbursement for hospitals that are not subsection (d) !

hospitals under title XVIII of such Act.
j

(E) A recommendation for a methodology to reflect the
severity of illness of different patients within the same
diagnosis-related group (as determined in section I

1886(dX4XB)ofsuchAct). i

(2) Report to congress and propac.—(A) Not later than i

October 1, 1990, the Secretary shall submit the proposal de-
,

scribed in paragraph (1) and an accompanying analysis of the !

impact of the proposed elimination of separate average
|

steuidardized amounts on various categories of hospitals to Con-
gress and the Prospective Payment Assessment Commission.

|

(B) Not later than February 1, 1991, the Prospective Payment
i

Assessment Commission and the Director of the Congressional
Budget Office shall each prepare and submit to Congress a
report analyzing the legislative proposal submitted under

|

subparagraph (A), and shall include in such report an analysis
|

of the probable impact of such legislation on hospitals partici-
j

pating in the medicare program.
|
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(j) PROPAC Study of Payments to Rural Sole Community
Hospitals and Small Rural Hospitals.—

(1) Study.—The Prospective Pajrment Assessment Commis-
sion (hereinafter referred to as the "Commission") shall conduct
a study of the feasibility and desirability of—

(A) using a cost-based reimbursement system to deter-

mine the amount of payments to be made under the medi-
care program to small rural hospitals and rural sole

community hospitals for the operating costs of inpatient
hospital services;

(B) developing and applying alternative definitions of
market share for use in determining the eligibility of hos-

pitals for classification as sole community hospitals under
section 1886(d)(5) of the Social Security Act; and

(C) developing and applying a method for accounting for

decreases in the number of inpatients served in determin-
ing payment to small rural hospitals under section 1886(d)

of the Social Security Act for the operating costs of in-

patient hospital services.

(2) Report.—By not later than May 1, 1990, the Commission
shall submit a report to Congress on the study conducted under
paragraph (1).

SEC. 6004. PPS-EXEMPT HOSPITALS.

(a) Exemption of Cancer Hospitals From Prospective Payment
System.—

(1) In general.—Section 1886(dXl)(B) of the Social Security
Act (42 U.S.C. 1395ww(d)(l)(B)) is amended—

(A) in clause (iii), by striking "or";

(B) in clause (iv), by striking the semicolon at the end and
inserting or"; and

(C) by inserting after clause (iv) the following new clause:

"(v) a hospital that the Secretary has classified, at any time
on or before December 31, 1990, (or, in the case of a hospital
that, as of the date of the enactment of this clause, is located in

a State operating a demonstration project under section 1814(b),

on or before December 31, 1991) for purposes of applying excep-
tions and adjustments to pa)nnent amounts under this subsec-
tion, as a hospital involved extensively in treatment for or
research on cancer;".

(2) Conforming amendment.—Section 1886(d)(5)(I) of such
Act (as redesignated by section 6003(e)(1)(A)) is amended by
striking "(including" and all that follows through "cancer)'

.

(3) Effective date.—The amendments made by this subsec- 42 use I395ww

tion shall apply with respect to cost reporting periods beginning
on or after October 1, 1989, except that

—

(A) in the case of a hospital classified by the Secretary of
Health and Human Services as a hospital involved exten-
sively in treatment for or research on cancer under section
1886(d)(5)(I) of the Social Security Act (as redesignated by
section 6003(e)(1)(A)) after the date of the enactment of this
Act, such amendments shall apply with respect to cost
reporting periods beginning on or after the date of such
classification,

(B) in the case of a hospital that is not described in
subparagraph (A), such amendments shall apply with re-

spect to portions of cost reporting periods or discharges
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occurring during and after fiscal year 1987 for purposes of
section 1886(g) of the Social Security Act, and

(C) such amendments shall take effect 30 days after the
date of the enactment of this Act for purposes of determin-
ing the eligibility of a hospital to receive periodic interim
pajmients under section 1815(eX2) of the Social Security
Act.

Ot>) Rebasing for Cancer Hospitals.—
(1) In general.—Section 1886(bX3) of such Act (42 U.S.C.

1395ww(bX3)), as amended by subsections (eXlXB) and (0(2) of
section 6003, is farther amended

—

(A) in subparagraph (A), by striking "(CD and (D)" and
insertmg "(C), (D), and (E)",

(B) in subparagraph (BXii), by striking "For purposes of
subparagraph (A)" and inserting "For purposes of subpara-
graphs (A) and (E)", and

(C) by adding at the end the following new subparagraph:
"(E) In the case of a hospital described in clause (v) of subsection

(dXl)(B), the term 'target amount' means

—

"(i) with respect to the first 12-month cost reporting period in
which this subparagraph is applied to the hospital

—

"CD the allowable operating costs of inpatient hospital
services (as defined in subsection (aX4)) recognized imder
this title for the hospital for the 12-month cost reporting
period (in this subparagraph referred to as the 'base cost

reporting period*) preceding the first cost reporting period
for which this subsection was in effect with respect to such
hospital, increased (in a compounded mamier) by

—

"(ID the sum of the applicable percentage increases ap-
plied to such hospital under this paragraph for cost report-

ing periods after the base cost reporting period and up to

and including such first 12-month cost reporting period, or
"(ii) with respect to a later cost reporting period, the target

amoimt for the preceding 12-month cost reporting period, in-

creased by the applicable percentage increase under subpara-
graph (BXii) for that later cost reporting period.

There shall be substituted for the base cost reporting period de-

scribed in clause (i) a hospital's cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an
increase in the target amount for the hospital.".

42 use 1395ww (2) EFFECTIVE DATE.—The amendments made by paragraph (1)

shall apply with respect to cost reporting periods beginning on
or after April 1, 1989.

SEC. 6005. PAYMENTS FOR HOSPICE CARE.

(a) Increase in Current Rates.—Section 1814(iXl) of the Social

Security Act (42 U.S.C. 1395f(iXl)) is amended—
(1) in subparagraph (A), by inserting "and except as otherwise

provided in this paragraph" after "1813(aX4)", and
(2) by striking subparagraph (C) and inserting the following:

"(CXi) With respect to routine home care and other services

included in hospice care furnished during fiscal year 1990, the
payment rates for such care and services shall be 120 percent of

such rates in effect as of September 30, 1989.
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"(ii) With respect to routine home care and other services included

in hospice care furnished during a subsequent fiscal year, the

payment rates for such care and services shall be the payment rates

in effect under this subparagraph during the previous fiscal year
increased by the market basket percentage increase (as defined in

section 1886(b)(3)(B)(iii)) otherwise applicable to discharges occurring

in the fiscal year.".

(b) Requirement of Certification of Terminal Illness for Hos-
pice Care Modified.—Section 1814(a)(7)(A)(i) of the Social Security
Act (42 U.S.C. 1395f(a)(7XAXi)) is amended by striking "certify," and
all that follows through "initiated," and inserting the following:

"certify in writing, not later than 2 days after hospice care is

initiated (or, if each certify verbally not later than 2 days after

hospice care is initiated, not later than 8 days after such care is

initiated),".

(c) Effective Date.—The amendments made by subsection (a)

shall become effective with respect to care and services furnished on
or after January 1, 1990.

42 use 1395f
note.

Subpart B—Technical and Miscellaneous Provisions

SEC. 6011. PASS THROUGH PAYMENT FOR HEMOPHILIA INPATIENTS.

(a) Pass Through Payment for Hemophiua Inpatients.—The
second sentence of section 1886(a)(4) of the Social Security Act (42

U.S.C. 1395ww(d)(4)) is amended—
(1) by striking "or,"; and
(2) by striking "October 1, 1987)" and inserting "October 1,

1987), or costs with respect to administering blood clotting

factors to individuals with hemophilia".
(b) Determining Payment Amount.—The Secretary of Health

and Human Services shall determine the amount of payinent made
to hospitals under part A of title XVIII of the Social Security Act for

the costs of administering blood clotting factors to individuals with
hemophilia by multipljdng a predetermined price per unit of blood
clotting factor (determined in consultation with the Prospective
Payment Assessment Commission) by the number of units provided
to the individual.

(c) Recommendations on Payments.—The Prospective Payment
Assessment Commission and the Health Care Financing Adminis-
tration shall develop recommendations with respect to payments to
hospitals under part A of title XVIII of the Social Security Act for
the costs of administering blood clotting factors to individuals with
hemophilia, and shall submit such recommendations to Congress
not later than 18 months after the date of enactment of this Act.

(d) Effective Date.—The amendments made by subsection (a)

shall apply with respect to items furnished 6 months after the date
of enactment of this Act and shall expire 2 years after the date of
enactment of this Act.

42 use 1395WW
note.

42 use 1395WW
note.

42 use 1395WW
note.

SEC. 6012. MEDICARE BUY-IN FOR CONTINUED BENEFITS FOR DISABLED
INDIVIDUALS.

(a) In General.—Title XVIII of the Social Security Act is

amended

—

(1) in the heading of section 1818, by inserting "elderly" after ^2 USe l395i-2.

"uninsured"; and
(2) by inserting after section 1818 the following new section:
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1395i-2a

"hospital mSUBANCE BENEFm FOR DISABLED INDTVIDUAI^ WHO
HAVE EXHAUSTED OTHER ENTITLEMENT

42 use "Sec. 1818A. (a) Every individual who-
'll) has not attained the age of 65;

"(2XA) has been entitled to benefits under this part under
section 226(b), and

"(BXi) continues to have the disabling physical or mental
impairment on the basis ofwhich the individual was foimd to be
under a disability or to be a disabled qualified railroad retire-

ment beneficiary, or (ii) is blind (within the meaning of section

216(iXl)),bat
"(C) whose entitlement under section 226(b) ends due solely to

the individual having earnings that exceed the substantial gain-
ful activity amount (as defined in section 223(dX4)); and

"(3) is not otherwise entitled to benefits under this pait,

shall be eligible to enroll in the insurance program established by
this part.

"(bXD An individual may enroll under this section only in such
manner and form as may be prescribed in r^ulations, and only
during an enrcUment period prescribed in or under this section.

"(2) The individual's initial enrollment period shall begin with the
month in which the individual receives notice that the individual's

entitlement to benefits under section 226(b) will end due solely to

the individual having earnings that exceed the substantial gainful
activity amount (as defined in section 223(dX4)) and shall end 7
months later.

"(3) There shall be a general enrollment period during the period
beginning on January 1 and ending on March 31 of each year
(beginning with 1990).

"(cXD The period (in this subsection referred to as a 'coverage
period') during which an individual is entitled to benefits under the
insurance program under this part shall begin on whichever of the
following is the latest:

"(A) In the case of an individual who enrolls under subsection

(bX2) before the month in which the individual first satisfies

subsection (a), th^ first day ofsuch month.
"(B) In the case of an individual who enrolls under subsection

(bX2) in the month in which the individual first satisfies subsec-
tion (a), the first day of the month following the month in which
the individual so enrolls.

"(C) In the case of an individual who enrolls under subsection

(bX2) in the month following the month in which the individual
first satisfies subsection (a), the first day of the second month
following the month in which the individual so enrolls.

"(D) In the case of an individual who enrolls under subsection

(bX2) more than one month following the month in which the
individual first satisfies subsection (a), the first day of the third

month following the month in which the individual so enrolls.

"(E) In the case of an individual who enrolls imder subsection

(bX3), the July 1 following the month in which the individual so

enrolls.

"(2) An individual's coverage period under this section shall con-

tinue until the individual's enrollment is terminated as follows:

"(A) As of the month following the month in which the
Secretary provides notice to the individual that the individual

no longer meets the condition described in subsection (aX2)(B).
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li

"(B) As of the month following the month in which the

individual files notice that the individual no longer wishes to

j

participate in the insurance program established by this part.

"(C) As of the month before the first month in which the
individual becomes eligible for hospital insurance benefits

under section 226(a) or 226A.
"(D) As of a date, determined under regulations of the Sec-

retary, for nonpayment of premiums.

I

The regulations under subpar£^aph (D) may provide a grace period
i of not longer than 90 days, which may be extended to not to exceed
' 180 days in any case where the Secretary determines that there was
good cause for failure to pay the overdue premiums within such 90-

day period. Termination of coverage under this section shall result

in simultaneous termination of any coverage affected under any
j

other part of this title.

"(3) The provisions of subsections (h) and (i) of section 1837 apply
to enrollment and nonenroUment under this section in the same
manner as they apply to enrollment and nonenroUment and special

enrollment periods under section 1818.
I| "(dXlXA) Premiums shall be paid to the Secretary at such times,

I and in such manner, as the Secretary shall by regulations prescribe,

I

and shall be deposited in the Treasury to the credit of the Federal
Hospital Insurance Trust Fund.

"(B)(i) Subject to clause (ii), such premiums shall be payable for

the period commencing with the first month of an individual's

coverage period and ending with the month in which the individual
dies or, if earlier, in which the individual's coverage period termi-
nates.

I "(ii) Such premiums shall not be payable for any month in which
;
the individual is eligible for benefits under this part pursuant to

section 226(b).

"(C) For purposes of applying section 1839(g) of this title and
section 59B(f)(lXBXi) of the Internal Revenue Code of 1986, any
reference to section 1818 shall be deemed to include a reference to

this section.
"(2) The provisions of subsections (d) through (f) of section 1818

(relating to premiums) shall apply to individuals enrolled under this

section in the same manner as they apply to individuals enrolled
under that section.".

(b) Effective Date.—The amendments made by this section shall 42 use I395i-2a

take effect on the date of the enactment of this Act, but shall not '^^^^

apply so as to provide for coverage under part A of title XVIII of the
Social Security Act for axiy month before July 1990.

SEC. 6013. BUY-IN UNDER PART A FOR QUALIFIED MEDICARE BENE-
FICIARIES.

(a) In General.—Section 1818 of the Social Security Act (42 U.S.C.

I

1395i-2) is amended by adding at the end the following:
i "(gXD The Secretary shall, at the request of a State made after Contracts.

I 1989, enter into a modification of an agreement entered into with

j

the State pursuant to section 1843(a) under which the agreement
i provides for enrollment in the program established by this part of

I

qualified medicare beneficiaries (as defined in section 1905(pXl)).

I "(2XA) Except as provided in subparagraph (B), the provisions of

I

subsections (c), (d), (e), and (f) of section 1843 shall apply to qualified
medicare beneficiaries enrolled, pursuant to such agreement, in the
program established by this part in the same manner and to the
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same extent as they apply to qualified medicare beneficiaries en-
rolled, pursuant to such agreement, in part B.

"(B) For purposes of this subsection, section 1843(dXl) shall be
\

applied by substituting 'section 1818' for 'section 1839' and 'subsec-
"

tion (c) (with reference to subsection (b) of section 1839)' for 'subsec-

tion (b).'.".

(b) Conforming Amendment.—Section 1843 of such Act (42 U.S.C.
1395v) is amended by adding at the end the following:

"(i) For provisions relating to enrollment of qualified medicare
j

beneficiaries under part A, see section 1818(g).".
"

(c) Effective Date.—^The amendments made by this section shall
become effective January 1, 1990.

SEC. 6014. PROPAC STUDY ON MEDICARE-DEPENDENT HOSPITALS.

(a) Study.—^The Prospective Payment Assessment Commission
shall conduct a study of the appropriateness of making an adjust-
ment to the methodology for determining the amount of payment to
hospitals for which individuals entitled to benefits under part A of
title XVni of the Social Security Act represent a high proix)rtion of
discharges.

(b) Report.—^Not later than June 1, 1990, the Commission shall
include a report on the study conducted under subsection (a) in its

annual report submitted to Congress.

SEC 6015. PROVISIONS RELATING TO TARGET AMOUNT ADJUSTMENTS,

(a) Including New Base Period in Target Adjustments.—Sec-
tion 1886(bX4XA) of the Social Security Act (42 U.S.C.
1395ww(bX4)(A)) is amended by striking "deems appropriate, ' and
inserting "deems appropriate, mcluding the assignment of a new
base period which is mora representative, as determined by the
Secretary, of the reasonable and necessary cost of inpatient services

and".
(b) Publication of Instruchons Relating to Exceptions and

Adjustments in Target Amounts.—By not later than 180 days
after the date of enactment of this Act, the Secretaiy of Health and
Human Services shall publish instructions specifying the applica-
tion process to be used in providing exceptions and adjustments
under section 1886(bX4XA) of the Social Security Act.

(c) Effective Date.—The amendment made by subsection (a) shall
become effective with respect to cost reporting periods beginning on
or after April 1, 1990.

SEC. 6016. STUDY OF METHODS TO COMPENSATE HOSPICES FOR HIGH-
COST CARE.

(a) Study.—^The Secretary of Health and Human Services shall

—

(1) conduct a study of high-cost hospice care provided to
medicare beneficiaries under the medicare program, and evalu-
ate the ability of hospice programs participating in the medi-
care program to provide such high-cost care to such patients;

and
(2) based on such study, develop methods to comi)ensate such

programs for providing such high-cost care.

(b) R0>ORT TO Congress.—Not later than April 1, 1991, the Sec-

retary shall submit a report to the Committee on Ways and Means
of the House of Representatives and the Committee on Finance of
the Senate on the study conducted under subsection (a) and shall

include in the report any recommendations developed by the Sec-

!
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. Iretary to compensate hospice programs for providing high-cost hos-

;
pice care to medicare beneficiaries.

SEC. 6017. PROHIBITION ON NURSING HOME BALANCE BILLING.

.

I

Section 1866(a)(2XB) of the Social Security Act (42 U.S.C.

i

1395cc(a)(2)(B)) is amended—
(1) in clause (i), by striking "(i)"; and

I (2) by striking clause (ii).

! SEC. 6018. HOSPITAL ANTI-DUMPING PROVISIONS.

j

(a) Hospital Obligations With Respect to Treatment of Emer-
;

I

GENCY MeDICAL CONDITIONS AND INDIGENT CaRE.—Section 1866(a)(1)

I

of the Social Security Act (42 U.S.C. 1395cc(a)(l)) is amended—
(1) by amending subparagraph (I) to read as follows:

i
"(I) in the case of a hospital or rural primary care hospital

—

I

"(i) to adopt and enforce a policy to ensure compliance
with the requirements of section 1867,

;

"(ii) to maintain medical and other records related to

I individuals transferred to or from the hospital for a period

I

of five years from the date of the transfer, and
I

' "(iii) to maintain a list of physicians who are on call for

I duty after the initial examination to provide treatment
necessary to stabilize an individual with an emergency
medical condition;"; and

;
(2) in subparagraph (N)

—

i

(A) by striking "and" at the end of clause (i),

(B) by striking "and" at the end of clause (ii), and

I

I
(C) by adding at the end the following new clauses:

! "(iii) to post conspicuously in any emergency department
1 a sign (in a form specified by the Secretary) specifying

rights of individuals under section 1867 with respect to

examination £ind treatment for emergency medical condi-

I

tions and women in labor, and
"(iv) to post conspicuously (in a form specified by the

Secretary) information indicating whether or not the hos-
pital participates in the medicaid program under a State
plan approved under title XIX, and .

(b) Effective Date.—The amendments made by subsection (a) 42 USC I395cc

' shall take effect on the first day of the first month that begins more

I

than 180 days after the date of the enactment of this Act, without
!
regard to whether regulations to carry out such amendments have
been promulgated by such date.

I

SEC. 6019. RELEASE AND USE OF HOSPITAL ACCREDITATION SURVEYS.

I (a) Requiring All Institutions and JCAHO to Release Surveys
TO Secretary.—Section 1865(a)(2) of the Social Security Act (42

I

U.S.C. 1395bb(aX2)) is amended—
j

(1) by striking "(2) such institution" and inserting "(2)(A) such
1

institution";

I

(2) by striking "(if it is included within a survey described in

I

section 1864(c))'^;

I

(3) by striking the comma at the end and inserting the

I

following: ", together with any other information directly re-

j

lated to the survey as the Secretary may require (including
corrective action plans),"; and

(4) by adding at the end the following new subparagraph:

I
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eontracts.

"(B) such Commission releases such a copy and any such
information to the Secretary/'.

(b) Authorizing Secretary to Release Certain Information.—
Section 1865(a) of such Act is further amended by striking the period
at the end of the last sentence and inserting the following: except
that the Secretary may disclose such a survey and information
related to such a survey to the extent such survey and information
relate to an enforcement action taken by the Secretary.".

(c) Permitting Secretary to Withdraw Hospital's Status Based
Upon Information Other Than Surveys.—Section 1865(b) of such
Act is amended by striking "following a survey made pursuant to

section 1864(c)".

(d) Effective date.—(1) Except as provided in paragraph (2), the
amendments made by this section shall take effect on the date of the
enactment of this Act.

(2) The amendments made by subsection (a) shall take effect 6
months after the date of the enactment of this Act.

SEC. 6020. INTERMEDIATE SANCTIONS FOR PSYCHIATRIC HOSPITALS.

Section 1866 of the Social Security Act (42 U.S.C. 1395cc) is

amended by adding at the end the following new subsection:
"(i)(l) If the Secretary determines that a psychiatric hospital

which has an agreement in effect under this section no longer meets
the requirements for a psychiatric hospital under this title and
further finds that the hospital's deficiencies

—

"(A) immediately jeopardize the health and safety of its pa-
tients, the Secretary shall terminate such agreement; or

"(B) do not immediately jeopardize the health and safety of its

patients, the Secretary may terminate such agreement, or pro-
vide that no pa5nnent will be made under this title with respect
to any individual admitted to such hospital after the effective

date of the finding, or both.
"(2) If a psychiatric hospital, found to have deficiencies described

in paragraph (IXB), has not complied with the requirements of this

title—
"(A) within 3 months after the date the hospital is found to be

out of compliance with such requirements, the Secretary shall

provide that no payment will be made under this title with
respect to any individual admitted to such hospital after the end
of such 3-month period, or

"(B) within 6 months after the date the hospital is found to be
out of compliance with such requirements, no payment may be
made under this title with respect to any individual in the
hospital until the Secretary finds that the hospital is in compli-
ance with the requirements of this title.".

SEC. 6021. ELIGIBILITY OF MERGED OR CONSOLIDATED HOSPITALS FOR
PERIODIC INTERIM PAYMENTS.

(a) In General.—Section 1815(e) of the Social Security Act (42
j

U.S.C. 1395g(e)) is amended by adding at the end the following new
paragraph:

|

"(4) A hospital created by the merger or consolidation of 2 or more Ij

hospitals or hospital campuses shall be eligible to receive periodic
^

interim payment on the basis described in paragraph (IXB) if—
I

"(A) at least one of the hospitals or campuses received peri

odic interim payment on such basis prior to the merger or
consolidation; and

I
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"(B) the merging or consolidating hospitals or campuses
would each meet the requirement of paragraph (l)(B)(i) if such
hospitals or campuses were treated as independent hospitals for

purposes of this title.",

(b) Effective Date.—The amendment made by subsection (a)

I

shall apply to payments made for discharges occurring on or after

I the expiration of the 30-day period that begins on the date of the
enactment of this Act, regardless of the date of the merger or
consolidation involved.

SEC. 6022. EXTENSION OF WAIVER FOR FINGER LAKES AREA HOSPITAL
CORPORATION.

Section 1886(c)(4) of the Social Security Act (42 U.S.C.

1395ww(c)(4)) is amended in the second sentence by striking "the
aggregate payment or payments" and all that follows and inserting

"the aggregate rate of increase from October 1, 1984, to the most
recent date for which annual data are available.".

SEC. 6023. CLARIFICATION OF CONTINUATION OF AUGUST 1987 HOSPITAL
BAD DEBT RECOGNITION POLICY.

(a) In General.—Section 4008(c) of the Omnibus Budget Reconcili-

ation Act of 1987 is amended by adding at the end the following:

"The Secretary may not require a hospital to change its bad debt
collection policy if a fiscal intermediary, in accordance with the
rules in effect as of August 1, 1987, with respect to criteria for

indigency determination procedures, record keeping, and determin-
ing whether to refer a claim to an external collection gigency, has
accepted such policy before that date, and the Secretary may not
collect from the hospital on the basis of an expectation of a change
in the hospital's collection policy.".

(b) Effective Date.—The amendment made by subsection (a)

shall take effect as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1987.

SEC. 6024. USE OF MORE RECENT DATA REGARDING ROUTINE SERVICE 42 USC 1395yy
COSTS OF SKILLED NURSING FACILITIES. note.

The Secretary of Health and Human Services shall determine
mean per diem routine service costs for freestanding and hospital
based skilled nursing facilities under section 1888(a) of the Social
Security Act for cost reporting periods beginning on or after October
1, 1989, in accordance with regulations published by the Secretary
that require the use of cost reports submitted by skilled nursing
facilities for cost reporting periods beginning not earlier than Octo-
ber 1, 1985.

42 USC 1395f
note.

42 USC 1395f
note.

SEC. 6025. PERMITTING DENTIST TO SERVE AS HOSPITAL MEDICAL
DIRECTOR

I Notwithstanding the requirement that the responsibility for

j

organization and conduct of the medical staff of an institution be
1 assigned only to a doctor of medicine or osteopathy in order for the

i

institution to participate as a hospital under the medicare program,
an institution that has a doctor of dental surgery or of dental
medicine serving as its medical director shall be considered to meet
such requirement if the laws of the State in which the institution is

j

located permit a doctor of dental surgery or of dental medicine to
serve as the medical staff director of a hospital.

42 USC 1395x
note.

i
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SEC. 6026. GAO STUDY OF HOSPITAL-BASED AND FREESTANDING SKILLED
NURSING FACILITIES.

(a) Study.—The Comptroller General shall conduct a study to i,

assess the differences in costs and case-mix between hospital-based i.

and freestanding skilled nursing facilities participating in the medi-
care program.

(b) Report.—By not later than June 1, 1990, the Comptroller
j

General shall submit a report to the Committee on Ways and Means '

of the House of Representatives and the Committee on Finance of
j

the Senate on the study conducted under paragraph (1) and shall I

include in the report any recommendations, including recommenda- '

tions regarding the payment differential between hospital-based and
freestanding skilled nursing facilities, the Comptroller General
considers appropriate.

SEC. 6027. MASSACHUSETTS MEDICARE REPAYMENT.
I

The Secretary of Health and Human Services may not, on or after
|

the date of the enactment of this Act and before May 1, 1990, recoup
j

from, or otherwise reduce payments to, hospitals in the State of
|

Massachusetts because of alleged overpayments to such hospitals
|

under part A of title XVIII of the Social Security Act which occurred
|

during the period of the statewide hospital reimbursement dem- i

onstration project conducted in that State between October 1, 1982,
and June 30, 1986, under section 402 of the Social Security Amend-
ments of 1967 and section 222 of the Social Security Amendments of
1972. Interest shall not accrue on any such alleged overpayments
during the period beginning on the date of the enactment of this Act

|

and ending on May 1, 1990.
i

SEC. 6028. ALLOWING CERTIFICATIONS AND RECERTIFICATIONS BY
NURSE PRACTITIONERS AND CLINICAL NURSE SPECIALISTS
FOR CERTAIN SERVICES.

j

Section 1814(a) of the Social Security Act (42 U.S.C. 1395f(a)) is
|amended—
i

(1) in paragraph (2) by striking "(2) a physician" and inserting
j

"(2) a physician, or, in the case of services described in subpara-
j

graph (B), a physician, or a nurse practitioner or clinical nurse
specialist who does not have a direct or indirect employment

j

relationship with the facility but is working in collaboration i

with a physician,"; and I

(2) in the matter following the final paragraph by striking "a '

physician makes" and inserting "a physician, nurse practi-

;

tioner, or clinical nurse specialist (as the case may be) makes",
j

PART 2—PROVISIONS RELATING TO PART B
j

Subpart A—General Provisions
|

2 use 902 note. SEC. 6101. EXTENSION OF REDUCTIONS UNDER SEQUESTER ORDER.
|

Notwithstanding any other provision of law (including any other
\

provision of this Act, other than section 6201), the reductions in the i

amount of payments required under title XVIII of the Social Secu- !

rity Act made by the final sequester order issued by the President
;

on October 16, 1989, pursuant to section 252(b) of the Balanced
|

Budget and Emergency Deficit Control Act of 1985 shall continue to

be effective (as provided by sections 252(aX4)(B) and 256(dX2) of such
|

I
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Act) through March 31, 1990, with respect to payments for items and
services under part B of such title.

SEC. 6102. PHYSICIAN PAYMENT REFORM.

(a) In General.—Part B of title XVIII of the Social Security Act is

amended by adding at the end the following new section:

"payment for physicians' services

"Sec. 1848. (a) Payment Based on Fee Schedule.— 42 use i395w-4.

"(1) In general.—Effective for all physicians' services (as

defined in subsection OX^)) furnished under this part during a
year O^eginning with 1992) for which pa3maent is otherwise
made on the basis of a reasonable charge or on the basis of a fee

schedule under section 1834(b) or 1834(f), payment under this

part shall instead be based on the lesser of—
"(A) the actual charge for the service, or
"(B) subject to the succeeding provisions of this subsec-

tion, the amount determined under the fee schedule estab-

lished under subsection (b) for services furnished during
that year (in this subsection referred to as the 'fee schedule
amount').

"(2) Transition to full fee schedule.—
"(A) Limiting reductions and increases to 15 percent

in 1992.—
"(i) Limit on increase.—In the case of a service in a

fee schedule area (as defined in subsection (j)(2)) for

which the adjusted historical payment basis (as defined
in subparagraph (D)) is less than 85 percent of the fee

schedule amount for services furnished in 1992, there
shall be substituted for the fee schedule amount an
amount equal to the adjusted historical payment basis

plus 15 percent of the fee schedule amount otherwise
established (without regard to this paragraph).

"(ii) Limit in reduction.—In the case of a service in

a fee schedule area for which the adjusted historical

payment basis exceeds 115 percent of the fee schedule
amount for services furnished in 1992, there shall be
substituted for the fee schedule amount an amount
equal to the adjusted historical payment basis minus 15
percent of the fee schedule amount otherwise estab-
lished (without regard to this paragraph).

"(B) Special rule for 1993, 1994, and 1995.—If a physi-
cians' service in a fee schedule area is subject to the provi-
sions of subparagraph (A) in 1992, for physicians' services
furnished in the area—

"(i) during 1993, there shall be substituted for the fee
schedule amount an amount equal to the sum of—

"(I) 75 percent of the fee schedule amount deter-

mined under subparagraph (A), adjusted by the
update established under subsection (d)(3) for 1993,
and

"(II) 25 percent of the fee schedule amount deter-
mined under paragraph (1) for 1993 without regard
to this paragraph;

"(ii) during 1994, there shall be substituted for the
fee schedule amount an amount equal to the sum of

—
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"(I) 67 percent of the fee schedule amount deter-
mined under clause (i), adjusted by the update
established under subsection (d)(3) for 1994, andi

"(ID 33 percent of the fee schedule amount deter- i

mined under paragraph (1) for 1994 without regard
to this paragraph; and

j

"(iii) during 1995, there shall be substituted for the

'

fee schedule amount an amount equal to the sum of—
|

"(I) 50 percent of the fee schedule amount deter-

1

mined under clause (ii) adjusted by the update i

established under subsection (d)(3) for 1995, and!
"(II) 50 percent of the fee schedule amount deter-

mined under paragraph (1) for 1995 without regard I

to this paragraph.
j

"(C) Special rule for anesthesia services.—With

;

respect to physicians' services which are anesthesia sei-v-i

ices, the Secretary shall provide for a transition in the same I

manner as a transition is provided for other services under

'

subparagraph (B).
I

"(D) Adjusted historical payment basis defined.—
|

"(i) In general.—In this paragraph, the term *ad-

1

justed historical payment basis' means, with respect to

;

a physicians' service furnished in a fee schedule area,

the weighted average prevailing charge applied in the
i

area for the service in 1991 (as determined by the
I

Secretary without regard to physician specialty and as
|

adjusted to reflect pajrments for services with cus-

1

tomary charges below the prevailing charge or other
|

payment limitations imposed by law or regulation) ad-
justed by the update established under subsection (d)(3)

for 1992.

"(ii) Appucation to radiology services.—In apply-
ing clause (i) in the case of physicians' services which
are radiology services (including radiologist services, as
defined in section 1834(b)(6)), there shall be substituted
for the weighted average prevailing charge the amount
provided under the fee schedule established for the
service for the fee schedule area under section 1834(b).

"(3) Incentives for participating physicians.—In applying
paragraph (1)(B) in the case of a nonparticipating physician, the
fee schedule amount shall be 95 percent of such amount other-
wise applied under this subsection (without regard to this para-
graph).

Regulations. "(b) ESTABLISHMENT OF FeE SCHEDULES.

—

"(1) In GENERAL.—Before January 1 of each year beginning
with 1992, the Secretary shall establish, by regulation, fee

schedules that establish payment amounts for all physicians'
services furnished in all fee schedule areas (as defined in subsec-
tion (j)(2)) for the year. Except as provided in paragraph (2), each
such payment amount for a service shall be equal to the product
of—

"(A) the relative value for the service (as determined in

subsection (c)(2)),

"(B) the conversion factor (established under subsection
(d)) for the year, and

"(C) the geographic adjustment factor (established under
subsection (eX2)) for the service for the fee schedule area.
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"(2) Treatment of radiology services and anesthesia serv-

ices.—
"(A) Radiology services.—^With respect to radiology

services (including radiologist services, as defined in section

1834(bX6)), the Secretary shall base the relative values on
the relative value scale developed under section

1834(bXlXA), with appropriate modifications of the relative

values to assure that the relative values established for

radiology services which are similar or related to other
physicians' services are consistent with the relative values
established for those similar or related services.

"(B) Anesthesia services.—In establishing the fee sched-

ule for anesthesia services for which a relative value guide
has been established under section 4048(b) of the Omnibus
Budget Reconciliation Act of 1987, the Secretary shall use,

to the extent practicable, such relative value guide, with
appropriate adjustment of the conversion factor, in a
manner to assure that the fee schedule amounts for

anesthesia services are consistent with the fee schedule
amounts for other services determined by the Secretary to

be of comparable value. In applying the previous sentence,

the Secretary shall adjust the conversion factor by geo-

graphic adjustment factors in the same manner as such
adjustment is made under paragraph (IXC).

(C) Consultation.—The Secretary shall consult with
the Physician Pajonent Review Commission and organiza-
tions representing physicians or suppliers who furnish radi-

ology services and anesthesia services in applying subpara-
graphs (A) and (B).

"(c) Determination of Relative Values for Physicians' Serv-
ices.—

"(1) Division of physicians* services into components.—In
this section, with respect to a physicians' service:

"(A) Work component defined.—The term 'work compo-
nent' means the portion of the resources used in furnishmg
the service that reflects physician time and intensity in
furnishing the service. Such portion shaU

—

"(i) include activities before and after direct patient
contact, and

"(ii) be defined, with respect to surgical procedures,
to reflect a global definition including pre-operative
and post-operative physicians' services.

"(B) Practice expense component defined.—The term
'practice expense component' means the portion of the
resources used in furnishing the service that reflects the
general categories of expenses (such as office rent and
wages of personnel, but excluding malpractice expenses)
comprising practice expenses. In this subparagraph, the
term 'practice expenses includes all expenses for furnish-
ing physicians' services, excluding malpractice expenses,
physician compensation, and other physician fringe bene-
fits.

"(CJ) Malpractice component defined.—The term 'mal-
practice component' means the portion of the resources
used in furnishing the service that reflects malpractice
expenses in furnishing the service.

"(2) Determination of relative values.—

39-139 0-90-3 (239)
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"(A) In general.—
"(i) Combination of units for components.—The

Secretary shall develop a methodology for combinmg
the work, practice expense, and malpractice relative

]

value units, determined under subparagraph (C), for !

each service in a manner to produce a single relative !

value for that service.

"(ii) Extrapolation.—The Secretary may use .

extrapolation and other techniques to determine the I

number of relative value units for physicians* services 1

for which specific data are not available and shall take
|

into account recommendations of the Physician Pay- i

ment Review Commission and the results of consulta-
tions with organizations representing physicians who
provide such services.

"(B) Periodic review and adjustments in relative
VALUES.

—

"(i) Periodic review.—The Secretary, not less often
|

than every 5 years, shall review the relative values i

established under this paragraph for all physicians* ,

services,

"(ii) Adjustments.—
"(I) In general.—The Secretary shall, to the

|

extent the Secretary determines to be necessary i

and subject to subclause (II), adjust the number of
|

such units to take into account changes in medical
j

practice, coding changes, new data on relative :

value components, or the addition of new proce- i

dures. The Secretary shall publish an explanation 1

of the basis for such adjustments.
|

"(n) Limitation on annual adjustments.—The
i

adjustments under subclause (I) for a year may not
j

cause the amount of expenditures under this part
i

for the year to differ by more than $20,000,000
!

from the amount of expenditures under this part
|

that would have been made if such adjustments
|

had not been made. I

"(iii) Consultation.—The Secretary, in making i

adjustments under clause (ii), shall consult with the
j

Physician Payment Review Commission and organiza-
j

tions representing physicians. i

"(C) Computation of relative value units for compo-
nents.—For purposes of this section for each physicians' '

service—
;

"(i) Work relative value units.—The Secretary
I

shall determine a number of work relative value imits '

for the service based on the relative resources incor- i

porating physician time and intensity required in fur-
|

nishing the service.
'

"(ii) Practice expense relative value units.—The
Secretary shall determine a number of practice ex- !

pense relative value units equal to the product of— \

"(I) the base allowed charges (as defined in

subparagraph (D)) for the service, and
j

"(II) the practice expense percentage for the
service (as determined under paragraph (3XCXii))-

j
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"(iii) Malpractice relative value units.—The Sec-

retary shall determine a number of malpractice rel-

ative value units equal to the product of

—

"(I) the base allowed charges (as defined in

subparagraph (D)) for the service, and
"(II) the malpractice percentage for the service

(as determined under paragraph (3XC)(iii)).

"(D) Base allowed charges defined.—In this paragraph,
the term 'base allowed charges' means, with respect to a
physician's service, the national average allowed charges
for the service under this part for services furnished during
1991, as estimated by the Secretary using the most recent
data available.

"(3) Component percentages.—For purposes of paragraph
(2), the Secretary shall determine a work percentage, a practice

expense percentage, and a malpractice percentage for each
physician s service as follows:

"(A) Division of services by specialty.—For each physi-

cian's service or class of physicians' services, the Secretary
shall determine the average percentage of each such service

or class of services that is performed, nationwide, under
this part by physicians in each of the different physician
specialties (as identified by the Secretary).

"(B) Division of specialty by component.—The Sec-

retary shall determine the average percentage division of
resources, among the work component, the practice expense
component, and the malpractice component, used by physi-

cians in each of such specialties in furnishing physicians'

services. Such percentages shall be based on national data
that describe the elements of physician practice costs and
revenues, by physician specialty. The Secretary may use
extrapolation and other techniques to determine practice

costs and revenues for specialties for which adequate data
are not available.

"(C) Determination of component percentages.—
"(i) Work percentage.—The work percentage for a

service (or class of services) is equal to the sum (for all

physician specialties) of—
"(I) the average percentage division for the work

component for each physician specialty (deter-

mined under subparagraph (B)), multiplied by
"(II) the proportion (determined under subpara-

graph (A)) of such service (or services) performed
by physicians in that specialty,

"(ii) Practice expense percentage.—The practice
expense percentage for a service (or class of services) is

equal to the sum (for all physician specialties) of

—

"(I) the average percentage division for the prac-
tice expense component for each physician spe-

cialty (determined under subparagraph (B)), multi-
plied by

"(II) by the proportion (determined under
subparagraph (A)) of such service (or services) per-
formed by physicians in that specialty,

"(iii) Malpractice percentage.—The malpractice
percentage for a service (or class of services) is equal to

the sum (for all physician specialties) of

—
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I

"(I) the average percentage division for the mal-
practice component for each physician specialty
(determined imder subparagraph (B)), multiplied ,

by
I

"(n) by the proportion (determined under
subparagraph (A)) of such service (or services) per- I

formed by physicians in that specialty. '

"(D) Periodic recxjmputation.—The Secretary may, from
|

time to time, provide for the recomputation of work
percentages, practice expense percentages, and malpractice
percentages determined under this paragraph.

"(3) Ancillary poucies.—The Secretary may establish an-
cillary policies (with respect to the use of modifiers, local codes,
and other matters) as may be necessary to implement this

subsection.
"(4) Coding.—The Secretary shall establish a uniform proce-

dure coding system for the coding of all physicians' services. The
Secretary shaU provide for an appropriate coding structure for

visits and consultations. The Secretary may incorporate the use
of time in the coding for visits and consultations only for
services furnished on or after January 1, 1993. The Secretary, in
establishing such coding system, shall consult with the Physi-
cian Payment Review Commission and other organizations rep-
resenting physicians.

"(5) No VARIATION FOR SPECIALISTS.—The Secretary may not
vary the conversion factor or the number of relative value units
for a physicians' service based on whether the physician fur-

nishing the service is a specialist or based on the tjrpe of
specialty of the physician.

"(d) Conversion Factors.—
"(1) ESTABUSHMENT.

—

"(A) In general.—The conversion factor for each year
shall be the conversion factor established under this subsec-
tion for the previous year (or, in the case of 1992, specified

in subparagraph (B)) adjusted by the update (established

under subparagraph (C)) for the year involved.
"(B) Special provision for 1992.—For purposes of

subparagraph (A), the conversion factor specified in this

subparagraph is a conversion factor (determined by the
Secretary) which, if this section were to apply during 1991
using such conversion factor, would result in the same
^gregate amount of pajmaents under this part for physi-

cians' services as the estimated aggregate amount of the
pavments imder this part for such services in 1991.

Federal (C) PuBUCATiON.—The Secretary shall cause to have
Register, published in the Federal Register, during the last 15 days of
publication. October of—

"(i) 1991, the conversion factor (or factors) which will

apply to physicians' services for 1992, and the update
(or updates) determined under paragraph (3) for 1992;

and
"(ii) each succeeding year, the update (or updates)

determined under paragraph (3) for the following year.
"(2) Recommendation of update.—

Reports. "(A) In general.—Not later than April 15 of each year
(beginning with 1991), the Secretary shall transmit to the
Congress a report that includes a recommendation on the



PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2175

appropriate update (or updates) in the conversion factor (or

factors) for all physicians* services in the following year.

The Secretary may recommend a uniform update or dif-

ferent updates for different categories or groups of services.

In making the recommendation, the Secretary shall con-

sider

—

"(i) the percentage change in the medicare economic
index (described in the fourth sentence of section

1842(b)(3)) for that year;

"(ii) the percentage by which actual expenditures for

all physicians* services (as defined in subsection

(f)(5XA)) under this part for the fiscal year ending in

the year preceding the year in which such rec-

ommendation is made were greater or less than actual

expenditures for all such physicians* services in the
fiscal year ending in the second preceding year;

"(iii) the relationship between the percentage deter-

mined under clause (ii) for a fiscal year and the
performance standard rate of increase (established

under subsection (fK2)) for that fiscal year;

"(iv) changes in volume or intensity of services;

"(v) access to services; and
"(vi) other factors that may contribute to changes in

volume or intensity of services or access to services.

For purposes of making the comparison under clause (iii),

the Secretary shall adjust the performance standard rate of

increase for a fiscal year to reflect changes in the actual

proportion of HMO enroUees (as defined in subsection

(fK5)(B)) in that fiscal year compared with such proportion
for the previous fiscal year.

"(B) Additional considerations.—In making rec-

ommendations under subparagraph (A), the Secretary may
also consider

—

"(i) unexpected changes by physicians in response to

the implementation of the fee schedule;
"(ii) unexpected changes in outlay projections;

"(iii) changes in the quality or appropriateness of

care; and
"(iv) any other relevant factors not measured in the

resource-based payment methodology.
"(C) Special rule for 1992 update.—In considering the

update for 1992, the Secretary shall make a separate deter-

mination of the percentage and relationship described in

clauses (ii) and (iii) of subparagraph (A) with respect to the
category of surgical services (as defined by the Secretary
pursuant to subsection (jXD).

"(D) Explanation of update.—The Secretary shall in-

clude in each report under subparagraph (A)

—

"(i) the update recommended for each category of
physicians* services (established by the Secretary under
subsection (jXD) and for each of the following groups of
physicians* services: nonsurgical services, visits, con-
sultations, and emergency room services;

"(ii) the rationale for the recommended update (or

updates) for each category and group of services de-
scribed in clause (i); and
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"(iii) the data and analjrses underlying the update (or

updates) recommended.
"(E) Computation of budget-neutral adjustment.—

j

"(i) In general.—The Secretary shall include in the i

report made under subparagraph (A) in a year a state- ,

ment of the percentage by which (I) the actual expendi- i

tures for physicians' services under this part (during
the fiscal year ending in the preceding year, as set I

forth in most recent annual report made pursuant to
i

section 1841(bX2)), exceeded, or was less than (11) the
]

expenditures projected for the fiscal year under clause !

(ii).
1

"(ii) Projected expenditures.—For purposes of
clause (i), the expenditures projected imder tins clause

|

for a fiscal year is the actual expenditures for physi- i

cians' services made under this part in the second
'

preceding fiscal year—
|

"(I) increased by the weighted average percent-
age increase permitted imder this part for physi-

;

cians' services in the preceding fiscal year;
j

"(II) adjusted to reflect the percentage change in

the average number of individuals enrolled under
|

this part (who are not enrolled with a risk-sharing

contract under section 1876) for the preceding
fiscal year compared with the second preceding
fiscal year;

"(HI) adjusted to reflect the average annual
percentage growth in the volume and intensity of I

physicians' services under this part for the five-

fiscal-year pei iod ending with the second preceding
,

fiscal year; and
|

"(XV) adjusted to reflect the percentage change
in expenditures for physicians' services under this i

part in the preceding fiscal year (compared with
|

the second preceding fiscal year) which result from
j

changes in law or regulations.
Reports. "(F) COMMISSION REVIEW.—The Physician Pajrment

Review Commission shall review the report submitted
under subparagraph (A) in a year and shall submit to the
Congress, by not later than May 15 of the year, a report

|

including its recommendations respecting the update (or

updates) in the conversion factor (or factors) for the follow-
j

ing year. i

"(3) Update.—
I

"(A) Based on index.— j

"(i) In general.—Unless Congress otherwise pro-
j

vides, subject to subparagraph (B), for purposes of this

section the update for a year is equal to the Secretmy's
estimate of the i)ercentage increase in the appropriate

update index (as defined in clause (ii)) for the year.
|

"(ii) Appropriate update index defined.—In clause i

(i), the term 'appropriate update index' means

—

"d) for services for which prevailing charges in
j;

1989 were subject to a limit under the fourth sen- !

tence of section 1842(bX3), the medicare economic
index (referred to in that sentence), and 1
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"(II) for other services, such index (such as the
consumer price index) that was applicable under
this part in 1989 to increases in the payment
amounts recognized under this part with respect to

such services.

"(B) Adjustment in update.—
"(i) In general.—The update for a year provided

under subparagraph (A) shall, subject to clause (ii), be
increased or decreased by the same percentage by
which (I) the percentage increase in the actual expendi-
tures for physicians' services (as defined in section

(f)(5)(A)) in the second previous fiscal year over the
third previous fiscal year, was less or greater, respec-

tively, than (II) the performance standard rate of in-

crease (established under subsection (f)) for such cat-

egory of services for the second previous fiscal year.

"(ii) Restrictions on adjustment.—The adjustment
made under clause (i) for a year may not result in a
decrease of

—

"(I) more than 2 percentage points for the update
for 1992 or 1993,

"(II) 2y2 percentage points for the update for

1994 or 1995, and
"(III) 3 percentage points for the update for any

succeeding year.

"(e) Geographic Adjustment Factors.—
"(1) Establishment of geographic indices.—

"(A) In general.—Subject to subparagraph (B), the Sec-

retary shall establish

—

"(i) an index which reflects the relative costs of the
mix of goods and services comprising practice expenses
(other than malpractice expenses) in the different fee

schedule areas compared to the national average of

such costs,

"(ii) an index which reflects the relative costs of
malpractice expenses in the different fee schedule
areas compared to the national average of such costs,

and
"(iii) an index which reflects of the difference

between the relative value of physicians' work effort in

each of the different fee schedule areas and the na-
tional average of such work effort.

"(B) Class-specific geographic cost-of-practice in-

dices.—The Secretary may establish more than one index
under subparagraph (A)(i) in the case of classes of physi-
cians' services, if, because of differences in the mix of goods
and services comprising practice expenses for the different
classes of services, the application of a single index under
such clause to different classes of such services would be
substantially inequitable.

"(2) Computation of geographic adjustment factor.—For
purposes of subsection (b)(1)(C), for all physicians' services for
each fee schedule area the Secretary shall establish a geo-
graphic adjustment factor equal to the sum of the geographic
cost-of-practice adjustment factor (specified in paragraph (3)),

the geographic malpractice adjustment factor (specified in para-
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graph (4)), and the geographic physician work adjustment factor
(specified in paragraph (5)) for the service and the area.

"(3) Geographic cosr-op-PRAcrncE adjustment factor.—For
purposes of paragraph (2), the 'geographic cost-of-practice

j

adjustment factor', for a service for a fee schedule area, is the
i

product of—
I

"(A) the proportion of the total relative value for the I

service that reflects the relative value units for the practice
|

expense component, and
(B) the geographic cost-cf-practice index value for the

area for the service, based on the index established under
paragraph (IXAXi) or (IXB) (as the case may be).

"(4) Geographic malpractice adjustment factor.—For pur-
poses of paragraph (2), the 'geographic malpractice adjustment
factor', for a service for a fee schedule area, is the product of

—

"(A) the proportion of the total relative value for the
i

service that reflects the relative value units for the mal- 1

practice component, and I

"(B) the geographic malpractice index value for the area,
j

based on the index established under paragraph (IXAXii).
j

"(5) Geographic physician work adjustment factor.—For
|

purposes of paragraph (2), the 'geographic physician work
;

adjustment factor', for a service for a fee schedule area, is the
'

product of—
I

"(A) the proportion of the total relative value for the
|

service that reflects the relative value units for the work
component, and

"(B) the geographic physician work index value for the
area, based on the index established under paragraph
(IXAXiii).

I

"(f) Medicare Volume Performance Standard Rates of In- I

CREASE.—
I

"(1) Process for establishing medicare volume perform- i

ance standard rates of increase.— i

"(A) Secretary's recommendation. —By not later than
j

April 15 of each year (beginning with 1990), the Secretary
j

shall transmit to the Congress a recommendation on
performance standard rates of increase for all physicians' !

services and for each category of such services for the fiscal
j

year beginning in such year. In making the recommenda-
|

tion, the Secretary shal]. confer with organizations rep-
|

resenting physicians and shall consider

—

"(i) inflation, i

"(ii) changes in numbers of enrollees (other than
HMO enrollees) under this part,

!

"(iii) changes in the age composition of enrollees
j

(other than HMO enrollees) under this part,
i

"(iv) changes in technology,
|

"(v) evidence of inappropriate utilization of services,

"(vi) evidence of lack of access to necessary physi- I

cians' services, and
|

"(v).i) such other factors as the Secretary considers
|

appropriate.
"(B) Commission review.—The Physician Payment

Review Commission shall review the recommendation
\

transmitted during a year under subparagraph (A) and I

shall make its recommendation to Congress, by not later i
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than May 15 of the year, respecting the performance stand-

ard rates of increase for the fiscal year beginning in that \

year. Federal

"(C) Publication of performance standard rates of Register,

INCREASE.—The Secretary shall cause to have published in publication,

the Federal Register, in the last 15 days of October of each
year (beginning with 1990), the performance standard rates

of increase for all physicians' services and for each category
of physicians' services for the fiscal year beginning in that
year. The Secretary shall cause to have published in the
Federal Register, by not later than January 1, 1990, the
performance standard rate of increase under subparagraph
(D) for fiscal year 1990.

"(D) Performance standard rate of increase for
FISCAL YEAR 1990.—The performance standard rate of in-

crease for fiscal year 1990 is equal to the sum of

—

"(i) the Secretary's estimate of the weighted average
percentage increase in the reasonable charges for

physicians' services (as defined in subsection (f)(5XA))

under this part for calendar years included in fiscal

year 1990,
"(ii) the Secretary's estimate of the percentage in-

crease or decrease in the average number of individuals
enrolled under this part (other than HMO enroUees)
from fiscal year 1989 to fiscal year 1990,

"(iii) the Secretary's estimate of the average annual
percentage growth in volume and intensity of physi-

cians' services under this part for the 5-fiscal-year

period ending with fiscal year 1989 (based upon
information contained in the most recent annual report
made pursuant to section 1841(bX2)), and

"(iv) the Secretary's estimate of the percentage in-

crease or decrease in expenditures for physicians' serv-
ices (as defined in subsection (fX5)(A)) in fiscal year
1990 (compared with fiscal year 1989) which will result
from changes in law or regulations and which is not
taken into account in the percentage increase described
in clause (i),

reduced by V2 percent.
"(2) Specification of performance standard rates of in-

crease FOR SUBSEQUENT FISCAL YEARS.

—

"(A) In general.—Unless Congress otherwise provides,

subject to paragraph (4), each performance standard rate of
increase for a fiscal year (beginning with fiscal year 1991)
shall be equal to the sum of—

"(i) the Secretary's estimate of the weighted average
percentage increase in the fees for physicians' services
(as defined in subsection (f)(5)(A)) under this part for
calendar years included in the fiscal year involved,

"(ii) the Secretary's estimate of the percentage in-

crease or decrease in the average number of individuals
enrolled under this part (other than HMO enroUees)
from the previous fiscal year to the fiscal year involved,

"(iii) the Secretary's estimate of the average annual
percentage growth in volume and intensity of physi-
cians' services under this part for the 5-fiscal-year



103 STAT. 2180 PUBLIC LAW 101-239—DEC. 19, 1989

period ending with the preceding fiscal year (based
;

upon information contained in the most recent annual
|

report made pursuant to section 1841(b)(2)), and I

"(iv) the Secretary's estimate of the percentage in-
j

crease or decrease in expenditures for physicians' serv- !

ices (as defined in subsection (f)(5)(A)) in the fiscal year ,

(compared with the preceding fiscal year) which will
|

result from changes in law or regulations and which is

not taken into account in the percentage increase de- I

scribed in clause (i),
i

reduced by the performance standard factor (specified in
|

subparagraph (B)). In clause (i), the term 'fees' means, with
\

respect to 1991, reasonable charges and, with respect to any i

succeeding year, fee schedule amounts.
|

"(B) Performance standard factor.—For purposes of
|

subparagraph (A), the performance standard factor—
1

"(i) for 1991 is 1 percentage point, '

"(ii) for 1992 is 1 V2 percentage points, and I

"(iii) for each succeeding year is 2 percentage points.

"(3) Quarterly reporting.—The Secretary shall establish '

procedures for providing, on a quarterly basis to the Physician
j

Payment Review Commission, the Congressional Budget Office, '

the Congressional Research Service, the Committees on Ways
and Means and Energy and Commerce of the House of Rep-
resentatives, and the Committee on Finance of the Senate, I

information on compliance with performance standard rates of '

increase established under this subsection.
"(4) Separate group-specific performance standard rates !

of increase.—
|

"(A) Implementation of plan.—Subject to paragraph
1

(B), the Secretary shall, after completion of the study re-
|

quired under section 6102(e)(3) of the Omnibus Budget Rec-
|

onciliation Act of 1989, but not before October 1, 1991,
|

implement a plan under which qualified physician groups
|

could elect annually separate performance standard rates
1

of increase other than the performance standard rate of i

increase established for the year under paragraph (2) for !

such physicians. The Secretary shall develop criteria to
I

determine which physician groups are eligible to elect to
1

have applied to such groups separate performance standard
\

rates of increase and the methods by which such group-
|

specific performance standard rates of increase would be
Reports. accomplished. The Secretary shall report to the Congress on

the criteria and methods by April 15, 1991. The Physician i

Payment Review Commission shall review and comment on
\

Federal such recommendations by May 15, 1991. Before implement- i

R^ter? ing group-specific performance standard rates of increase,
publication.

Secretary shall provide for notice and comment in the
!

Federal Register and consult with organizations represent-
I

ing physicians.

"(B) Approval.—The Secretary may not implement the
plan described in subparagraph (A), unless Congress specifi- '

cally approves the plan.
"(5) Definitions.—In this subsection:

1

"(A) Services included in physicians' services.—'The
term 'physicians' services' includes other items and services

(such as clinical diagnostic laboratory tests and radiology
|
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services), specified by the Secretary, that are commonly
performed or furnished by a physician or in a physician's

ofHce, but does not include services furnished to an HMO
enrollee under a risk-sharing contract under section 1876.

"(B) HMO ENROLLEE.—The term 'HMO enrollee' means,
with respect to a fiscal year, an individual enrolled under
this part who is enrolled with an entity under a risk-

sharing contract under section 1876 in the fiscal year.
"(g) Limitation on Benemciaby Liability.—

"(1) Limitation on actual charges for unassigned
CLAIMS.—If a nonparticipating physician knowingly and will-

fully bills on a repeated basis for physicians' services (furnished
with respect to an individual enrolled under this part on or
after January 1, 1991) an actual charge in excess of the limiting
charge described in paragraph (2) and for which payment is not
made on an assignment-related basis under this part, the Sec-

retary may apply sanctions against such physician in accord-
ance with section 1842(jX2).

"(2) Limiting charge defined.—
"(A) For 1991.—^For physicians' services of a physician

furnished during 1991, the 'limiting charge' shall be the
same percentage (or, iif less, 25 percent) above the recog-
nized payment amount under this part with respect to the
physician (as a nonparticipating physician) as the percent-
age by which

—

"(i) the maximum allowable actual charge (as deter-

mined under section 1842(jXlXO as of December 31,

1990, or, if less, the maximum actual charge otherwise
permitted for the service under this part as of such
date) for the service of the physician, exceeds

"(ii) the recognized payment amoimt for the service

of the physician (as a nonparticipating physician) as of
such date.

"(B) For 1992.—^For physicians' services furnished during
1992, the 'limiting charge' shall be the same percentage (or,

if less, 20 percent) above the recognized payment amount
under this part for nonparticipating physicians as the
percentage by which

—

"(i) the limiting charge (as determined under
subparagraph (A) as of December 31, 1991) for the
service, exceeds

"(ii) the recognized payinent amoimt for the service
for nonparticipating physicians as of such date.

"(CO After 1992.—For physicians' services furnished in a
year after 1992, the 'limiting charge' shall be 115 percent of
the recognized payment amount under this part for
nonparticipating physicians.

"(D) Recognized payment amount.—In this section, the
term 'recognized payment amoimt' means, for services fur-
nished on or after January 1, 1992, the fee schedule amount
determined under subsection (a), and, for services furnished
during 1991, the applicable percentage (as defined in sec-

tion 1842(bX4XAXiv)) of the prevailing charge (or fee sched-
ule amount) for nonparticipating physicians for that year.

"(3) Limitation on charges for medicare beneficiaries eu-
gible for medicaid benefits.—
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"(A) In general.—Payment for physicians' services fur-
nished on or after April 1, 1990, to an individual who is

j

enrolled under this part and eligible for any medical assist-
|

ance (including as a qualified medicare beneficiary, as de- i

fined in section 1905(pXl)) with respect to such services
'

under a State plan approved under title XIX may only be i

made on an assignment-related basis.
I

"(B) Penalty.—A person may not bill for physicians' i

services subject to subparagraph (A) other than on an '

assignment-related basis. If a person knowingly and will-
|

fully bills for physicians' services in violation of the pre-
j

vious sentence, the Secretary may apply sanctions against
the person in accordance with section 1842(jX2).

|

"(4) Physichan submission of claims.—
I

"(A) In general.—For services furnished on or after I

September 1, 1990, within 1 year after the date of providing
j

a service for which pajrment is made under this part on a ,

reasonable charge or fee schedule basis, a physician, sup-
|

plier, or other person (or an employer or facility in the .

cases described in section 1842(b)(6XA))—
,

Claims. "(i) shall complete and submit a claim for such serv-
|

ice on a standard claim form specified by the Secretary
,

to the carrier on behalf of a beneficiarv, and
"(ii) may not impose any charge relating to complet-

ing and submitting such a form.
j

"(B) Penalty.—(i) With respect to an assigned claim
jwherever a physician, provider, supplier or other person (or
j

an employer or facility in the cases described in section
j

1842(b)(6XA)) fails to submit such a claim as required in i

subparagraph (A), the Secretary shall reduce by 10 percent i

the amount that would otherwise be paid for such claim
j

under this part. I

"(ii) If a physician, supplier, or other person (or an em- !

ployer or facility in the cases described in section
j

1842(bX6XA)) fails to submit a claim required to be submit- i

ted under subparagraph (A) or imposes a charge in viola- I

tion of such subparagraph, the Secretary shall apply the i

sanction with respect to such a violation in the same
I

manner as a sanction may be imposed under section
|

1842(pX3) for a violation of section 1842(pXl).
|

"(5) Electronic bilung; direct deposit.—The Secretary shall >

encourage and develop a system providing for expedited pay-
ment for claims submitted electronically. The Secretary shall

i

also encourage and provide incentives allowing for direct de-
j

posit as pajmients for services furnished by participating physi-
I

cians. The Secretary shall provide physicians with such tech-
nical information as necessary to enable such physicians to

submit claims electronically. The Secretary shall submit a plan
to Congress on this paragraph by May 1, 1990. i

"(6) Monitoring of charges.—
"(A) In general.—The Secretary shall monitor

—

"(i) the actual charges of nonparticipating physicians
for physicians' services furnished on or after January 1,

1991, to individuals enrolled under this part, and
"(ii) changes (by specialty, type of service, and geo- i

graphic area) in (I) the proportion of expenditures for i

physicians' services provided under this part by partici-
j

•I
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pating physicians, (II) the proportion of expenditures
for such services for which pa)mient is made under this

part on an assignment-related basis, and (III) the
amounts charged above the recognized payment
amounts under this part.

"(B) Report.—The Secretary shall, by not later than
April 15 of each year (beginning in 1992), report to the
Congress regarding the changes described in subparagraph
(AXii).

"(C) Plan.—If the Secretary finds that there has been a
significant decrease in the proportions described in

subclauses (I) and (II) of subparagraph (A)(ii) or an increase
in the amounts described in subclause (III) of that subpara-
graph, the Secretary shall develop a plan to address such a
problem and transmit to Congress recommendations
regarding the plan. The Physician Payment Review
Commission shall review the Secretary's plan and rec-

ommendations and transmit to Congress its comments
regarding such plan and recommendations.

"(7) Monitoring of utilization and access.—
"(A) In general.—The Secretary shall monitor

—

"(i) changes in the utilization of and access to serv-

ices furnished under this part within geographic, popu-
lation, and service related categories,

"(ii) possible sources of inappropriate utilization of
services furnished under this part which contribute to

the overall level of expenditures under this part, and
"(iii) factors underlying these changes and their

interrelationships.

"(B) Report.—The Secretary shall by not later than April
15, of each year (beginning with 1991) report to the Con-
gress on the changes described in subparagraph (AXi) and
shall include in the report an examination of the factors
(including factors relating to different services and specific

categories and groups of services and geographic and demo-
graphic variations in utilization) which may contribute to

such changes.
"(C) Recommendations.—The Secretary shall include in

each annual report under subparagraph (B) recommenda-
tions

—

"(i) addressing any identified patterns of inappropri-
ate utilization,

"(ii) on utilization review,
"(iii) on physician education or patient education,
"(iv) addressing any problems of beneficiary access to

care made evident by the monitoring process, and
"(v) on such other matters as the Secretary deems

appropriate.
The Physician Payment Review Commission shall comment
on the Secretary's recommendations and in developing its

comments, the Commission shall convene and consult a
panel of physician experts to evaluate the implications of
medical utilization patterns for the quality of and access to
patient care.

"(h) Sending Information to Physicians.—Before the beginning
of each year (beginning with 1992), the Secretary shall send to each
physician furnishing physicians' services under this part, for serv-
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ices commonly performed by the physician, information on fee
schedule amounts that apply for the year in the fee schedule area
for participating and non-participating physicians, and the maxi-
mum amount that may be charged consistent with subsection (gX2).
Such information shall be transmitted in conjunction with notices to
physicians under section 1842(h) (relating to the participating physi-
cian program) for a year,

"(i) Miscellaneous Provisions.—
"(1) Restriction on administrative and judicial review.—

There shall be no administrative or judicial review imder sec-

tion 1869 or otherwise of

—

"(A) the determination of the historical payment basis (as

defined in subsection (aX2XCXi)),
"(B) the determination of relative values and relative

value units under subsection (c),

"(C) the determination of conversion factors imder
subsection (d),

"(D) the establishment of geographic adjustment factors
under subsection (e), and

"(E) the establishment of the system for the coding of
physicians' services under this section,

"(j) Definitions.—In this section:
"(1) Category.—The term ^category' means, with respect to

physicians' services, surgical services, and all physicians' serv-

ices other than surgical services, and such other category or
categories of physicians' services as the Secretary, from time to

Federal time, defines in regulation. The Secretary shall define surgical
^g?*®^: services and publish such definition in the Federal Register no
publication.

j^^j. ^j^^ jggQ^ ^^j. consultation with organizations
representing physicians.

(2) Fee schedule area.—The term *fee schedule area' means
a locality used under section 1842(b) for purposes of computing
pavment amounts for physicians' services.

(3) Physicians' services.—The term 'physicians' services'

includes items and services described in paragraphs (1), (2XA),

(2XD), (3), and (4) of section 1861(s) (other than clinical diag-

nostic laboratory tests and such other items and services as the
Secretary may specify).

"(4) Practice expenses.—The term 'practice expenses' in-

cludes all expenses for furnishing physicians' services, exclud-
ing malpractice expenses, physician compensation, and other
physician fringe benefits.".

(b) Requirements for Carriers to Profile Physicians.—Section

1842(bX3) of such Act (42 U.S.C. 1395u(bX3)) is amended—
(1) by striking "and" at the end of subparagraph (J),

(2) by inserting * and" at the end of subparagraph (K), and
(3) by inserting after subparagraph (K) the following new

subparagraph:
"(L) will monitor and profile physicians' billing patterns

within each area or locality and provide comparative data to

physicians whose utilization patterns vary significantly fi*om

other physicians in the same pajmient area or locality;".

(c) Rural and Inner-City Access Adjustments.—
(1) Adjustments.—Section 1833(m) of such Act (42 U.S.C.

13951(m)) is amended

—

(A) by striking "class 1 or class 2", and
(B) by striking "5 percent" and inserting "10 percent"
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(2) Effective date.—The amendments made by paragraph (1)

shall apply to services furnished on or after January 1, 1991.

(d) Studies.—
(1) GAO STUDY OF ALTERNATIVE PAYMENT METHODOLOGY FOR

MALPRACTICE COMPONENT.—The Comptroller General shall pro-

vide for

—

(A) a study of alternative ways of paying, under section

1848 of the Social Security Act, for the malpractice compo-
nent for physicians' services, in a manner that would
assure, to the extent practicable, payment for medicare's
share of malpractice insurance premiums, and

(B) a study to examine alternative resolution procedures
for malpractice claims respecting professional services fur-

nished under the medicare program.
The examination under subparagraph (B) shall include review
of the feasibility of establishing procedures that involve no-fault

payment or that involve mandatory arbitration. By not later

than April 1, 1991, the Comptroller General shall submit a
report to Congress on the results of the studies.

(2) Study of payments to risk-contracting plans.—The
Secretary of Health and Human Services (in this subsection
referred to as the "Secretary") shall conduct a study of how
payments under section 1848 of the Social Security Act may
affect payments to eligible organizations with risk-sharing con-

tracts under section 1876 of such Act. By not later than April 1,

1990, the Secretary shall submit a report to Congress on such
study and shall include in the report such recommendations for

such changes in the methodology for payment under such risk-

sharing contracts as the Secretary deems appropriate.

(3) Study of volume performance standard rates of in-

crease BY GEOGRAPHY, SPECIALTY, AND TYPE OF SERVICE.—The
Secretary shall conduct a study of the feasibility of establishing,

under section 1848(f) of the Social Security Act, separate
performance standard rates of increase for services furnished by
or within each of the following (including combinations of the
following):

(A) Geographic area (such as a region. State, or other
area).

(B) Specialty or group of specialties of physicians.
(C) Type of services (such as primary care, services of

hospital-based physicians, and other inpatient services).

Such study shall also include the scope of services included
within, or excluded from, the rate of increase in expenditure
system. By not later than July 1, 1990, the Secretary shall
submit a report to Congress on such study and shall include in
the report such recommendations respecting the feasibility of
establishing separate performance standard rates of increase in

expenditures as the Secretary deems appropriate.
(4) HHS VISIT CODE MODIFICATION STUDY.—The Secretary shall

conduct a study of the desirability of including time as a factor
in establishing visit codes. By not later than July 1, 1991, the
Secretary shall consult with the Physician Payment Review
Commission, and submit a report to Congress on such study and
shall include in the report recommendations respecting the
desirability of modifying the number of visit codes, whether
greater coding uniformity would result from including time in
visit codes when compared with clarifying the clinical descrip-

42 use 1395Z
note.

42 use 1395W-4
note.

Reports.

Reports.

Reports.

Reports.
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tions of existing codes, and the ability to audit physician time
accurately.

(5) Commission study of payment for practice expenses.— i

The Physician Payment Review Commission shall conduct a
[

study of— [

(A) the extent to which practice costs and malpractice
costs vary by geographic locality (including region, State,
Metropolitan Statistical Areas, or other areas and by spe-

[

cialty),
(

(B) the extent to which available geographic practice-cost
indices accurately reflect practice costs and malpractice
costs in rural areas,

(C) which geographic units would be most appropriate to

use in measuring and adjusting practice costs and mal-
practice costs,

(D) appropriate methods for allocating malpractice ex-

penses to particular procedures which could be incor-

porated into the determination of relative values for

particular procedures using a consensus panel and other
|

appropriate methodologies, i

(E) the effect of alternative methods of allocating mal-
'

practice expenses on medicare expenditures by specialty,

type of service, and by geographic area, and
(F) the special circumstances of rural independent labora- ,

tories in determining the geographic cost-of-practice index.
Reports. By not later than July 1, 1991, the Commission shall submit a

report to the Committees on Ways and Means and Energy and
Commerce of the House of Representatives and the Committee
on Finance of the Senate on the study and shall include in the

i

report such recommendations as it deems appropriate.

(6) Commission study of geographic payment areas.—The
Physician Payment Review Commission shall conduct a study of
the feasibility and desirability of using Metropolitan Statistical

|

Areas or other pa)nnent areas for purposes of pa)rment for
i

physicians' services under part B of title XVIII of the Social
Reports. Security Act. By not later than July 1, 1991, the Commission

shall submit a report to Congress on such study and shall

include in the report recommendations on the desirability of
retaining current carrier-wide localities, changing to a system
of statewide localities, or adopting Metropolitan Statistical

Areas or other payment areas for purposes of payment under
;

such part B.
i

(7) Commission study of payment for non-physician provid-
ers OF MEDICARE SERVICES.—The Physician Payment Review I

Commission shall conduct a study of the implications of a
i

resource-based fee schedule for physicians' services for non-
,

physician practitioners, such as physician assistants, clinical
j

psychologists, nurse midwives, and other health practitioners

whose services can be billed under the medicare program on a !

fee-for-service basis. The study shall address (A) what the proper I

level of payment should be for these practitioners, (B) whether
|

or not adjustments to their payments should be subject to the
medicare volume performance standard process, and (C) what

^

update to use for services outside the medicare volume perform- !

Reports. ance standard process. The Commission shall submit a report to
!

Congress on such study by not later than July 1, 1991. I

!
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(8) Commission study of physician fees under medicaid.—
The Physician Pa3mient Review Commission shall conduct a

study on physician fees under State medicaid programs estab-

lished under title XIX of the Social Security Act. The Commis-
sion shall specifically examine in such study the adequacy of

j

physician reimbursement under such programs, physician

participation in such programs, and access to care by medicaid
! beneficiaries. By no later than July 1, 1991, the Commission Reports.

I

shall submit a report to Congress on such study and shall

I

include such recommendations as the Commission deems appro-

j

priate.

I

(9) GAO STUDY on physician anti-trust issues.—The
Comptroller General sheill conduct a study of the effect of anti-

trust laws on the ability of physicians to act in groups to

educate and discipline peers of such physicians in order to

I

I reduce and eliminate ineffective practice patterns and inappro-

priate utilization. The study shall further address anti-trust

I

issues as they relate to the adoption of practice guidelines by
third-party payers and the role that practice guidelines might
play as a defense in malpractice cases. By no later than July 1, Reports.

I

1991, the Comptroller General shall submit a report to Congress

1

on such study and shall make such recommendations as the

! Comptroller General deems appropriate,

(e) Miscellaneous Conforming Amendments.—
(1) Reference to new payment rules.—Section 1833(a)(1) of

the Social Security Act (42 U.S.C. 13951(a)(1)) is amended—
(A) by striking "and" before clause (M), and

I

(B) by inserting before the semicolon the following new
I clause: "and (N) with respect to expenses incurred for

physicians' services (as defined in section 1848(jX3)), the
amounts paid shall be 80 percent of the payment basis

determined under section 1848(a)(1)".

(2) Changing reference to maximum allowable actual
CHARGES.—Section 1842(b)(3XG) of such Act (42 U.S.C.
1395u(b)(3)(G)) is amended by striking "maximum allowable
actual charges (established under subsection (j)(l)(C))" and
inserting "limiting charges established under subsection

(jXl)(C)".

(3) Differential for participating physicians.—Effective Effective date,

for physicians' services furnished on or after January 1, 1992,

the first sentence of section 1842(b)(4)(A)(iv) of such Act (42

U.S.C. 1395u(bX4)(A)(iv)) is amended by inserting "and before
January 1, 1992," after "January 1, 1987,".

(4) Payment for physician assistants.—Section

1842(bX12XA)(iiXII) of such Act (42 U.S.C. 1395u(bX12)(AXiiXII))
is amended by inserting "(or, for services furnished on or after

I
January 1, 1992, the fee schedule amount specified in section

I 1848, as the case may be)" after "prevailing charge rate for such
1 services".

(5) Payment for certified registered nurse anesthetists.—
Section 1833(aXlXH) of such Act (42 U.S.C. 13951(aXl)(H)) is

amended by inserting "(or, for services furnished on or after

January 1, 1992, the fee schedule amount provided under sec-

tion 1848, as the case may be)" after "prevailing charge that
would be recognized".

I
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(6) Payment for radiologist services.—(A) Section
1833(a)(lXJ) of such Act (42 U.S.C. 13951(a)(l)(J)) is amended by
inserting "subject to section 1848," before "the amounts".

(B) Section 4049(b)(2) of the Omnibus Budget Reconciliation!
Act of 1987 is amended by striking and until" and all thatj

follows through "Social Security Act". i

(7) Payment for nurse midwives.—Section 1833(a)(lXK) of|

the Social Security Act (42 U.S.C. 13951(a)(lXK)) is amended byi

inserting or, for services furnished on or after January 1,!

1992, 65 percent of the fee schedule amount provided under!
section 1848 for the same service performed by a physician"

|

after "for the same service performed by a physician". I

(8) Physicians' services for individuals with end stage
RENAL disease.—Section 1881(bX3XA) of such Act (42 U.S.C.
1395rr(bX3)(A)) is amended by inserting "or, for services fur-

nished on or after January 1, 1992, on the basis described in
section 1848" after "comparable services". i

(9) Extension of maximum allowable actual charge
UMiTS.—Subparagraphs (BXii) and (DXv) of section 1842(jXl) of
such Act (42 U.S.C. 1395u(jXl)) are each amended by striking all

that follows "after" the first place it appears and inserting!

"December 31, 1990.".
I

(10) Treatment of certain eye examination visits as pri-L

MARY CARE SERVICES.—In applying section 1842(iX4) of the Socialf
Security Act for services furnished on or after January 1, 1990,
intermediate and comprehensive office visits for eye examina-fe
tions and treatments (codes 92002 and 92004) shall be considered >

to be primary care services.

(11) Distribution of model fee schedule.—By September l,ii

1990, the Secretary shall develop a Model Fee Schedule, usingh
the methodology set forth in section 1848 of the Social Security p

Act. The Model Fee Schedule shall include as many services as If

the Secretary concludes can be assigned valid relative values,
The Secretary shall submit the Model Fee Schedule to thei

appropriate committees of Congress and make it generally
|1

available to the public. |l

(f) Payment for Pathology Services.—
fj

(1) Fee schedule.—Section 1834 of the Social Security Act (42 li

U.S.C. 1395m) is amended by adding at the end the following!

new subsection: L

"(f) Fee Schedule for Physician Pathology Services.—
,

"(1) Appucation.—Subject to section 1848, the Secretary shall

provide for application of a fee schedule with respect to physi-R

cian pathology services. Subject to paragraph (2), such fee sched-|J

ule shall be based on relative values developed by the Secretary,
1^

in consultation with organizations representing physicians f

performing such services. Such fee schedule shall be designed so

as to result in expenditures under this part for services covered
under the schedule in an amount that would not exceed thei;

amount of such expenditures which would otherwise occur. In
developing such fee schedule the Secretary shall take into I

account the special circumstances of rural independent labora-

tories.

"(2) Geographic area adjustment.—The Secretary shall pro-

vide for a geographic area adjustment of the conversion factors i

in a manner comparable to the geographic area adjustment
applied to physicians' services under section 1848 during thei

year in which the services are furnished.". I
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(2) Payment on basis of fee schedule.—Section 1833(aXlXJ)
of such Act (42 U.S.C. 13951(aXlXJ)) is amended—

(A) by inserting "or physician pathology services" after

"1834(bX6))", and
(B) by inserting "or section 1834(f), respectively" after

"1834(b)".

(3) Effective date.—The amendments made by this subsec- 42 use 1395/

tion shall apply to services furnished on or after January 1,

1991.

(g) Effective Date.—Except as otherwise provided in this section, 42 USC 1395Z

this section, and the amendments made by this section, shall take "^^^^

effect on the date of the enactment of this Act.

SEC. 6103. ESTABLISHMENT OF AGENCY FOR HEALTH CARE POLICY AND
RESEARCH.

(a) In General.—The Public Health Service Act (42 U.S.C. 201 et

seq.) is amended by inserting after title VIII the following new title:

"TITLE IX—AGENCY FOR HEALTH CARE POLICY AND
RESEARCH

"Part A—Establishment and General Duties

"SEC. 901. ESTABLISHMENT. 42 USC 299.

"(a) In General.—There is established within the Service an
agency to be known as the Agency for Health Care Policy and
Research.

"(b) Purpose.—The purpose of the Agency is to enhance the
quality, appropriateness, and effectiveness of health care services,

and access to such services, through the establishment of a broad
base of scientific research and through the promotion of improve-
ments in clinical practice and in the organization, financing, and
delivery of health care services.

"(c) Appointment of Administrator.—There shall be at the head
of the Agency an official to be known as the Administrator for

Health Care Policy and Research. TTie Administrator shall be ap-
pointed by the Secretary. The Secretary, acting through the
Administrator, shall carry out the authorities and duties established
in this title.

"SEC. 902. GENERAL AUTHORITIES AND DUTIES. 42 USC 299a.

"(a) In General.—In canying out section 901(b), the Adminis-
trator shall conduct and support research, demonstration projects,

evaluations, training, guideline development, and the dissemination
of information, on health care services and on systems for the
delivery of such services, including activities with respect to

—

"(1) the effectiveness, efficiency, and quality of health care
services;

"(2) subject to subsection (d), the outcomes of health care
services and procedures;

"(3) clinical practice, including primary care and practice-
oriented research;

"(4) health care technologies, facilities, and equipment;
"(5) health care costs, productivity, and market forces;
"(6) health promotion and disease prevention;
"(7) health statistics and epidemiology; and
"(8) medical liability.
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42 use 299a-l.

Public
information.

State and local

governments.

"(b) Requirements With Respect to Rural Areas and Under-
served Populations.—In carr3dng out subsection (a), the Adminis-
trator shall undertake and support research, demonstration
projects, and evaluations with respect to

—

"(1) the delivery of health care services in rural areas (includ-

ing frontier areas); and
"(2) the health of low-income groups, minority groups, and the

elderly.

"(c) MuLTiDisciPUNARY CENTERS.—The Administrator may pro-

vide financial assistance to public or nonprofit private entities for

meeting the costs of planning and establishing new centers, and
operating existing and new centers, for multidisciplinary health
services research, demonstration projects, evaluations, training,
policy analysis, and demonstrations respecting the matters referred
to in subsection (b).

"(d) Relation to Certain Authorities Regarding Social Secu-
rity.—Activities authorized in this section may include, and shall be
appropriately coordinated with, experiments, demonstration
projects, and other related activities authorized by the Social Secu-
rity Act and the Social Security Amendments of 1967. Activities

under subsection (a)(2) of this section that affect the programs under
titles XVIII and XIX of the Social Security Act shall be carried out
consistent with section 1142 of such Act.

"SEC. 903. DISSEMINATION.

"(a) In General.—The Administrator shall

—

"(1) promptly publish, make available, and otherwise dissemi-
nate, in a form understandable and on as broad a basis as
practicable so as to msiximize its use, the results of research,

demonstration projects, and evaluations conducted or supported
under this title and the guidelines, standards, and review cri-

teria developed under this title;

"(2) promptly make available to the public data developed in

such research, demonstration projects, and evaluations;
"(3) provide indexing, abstracting, translating, publishing,

and other services leading to a more effective and timely
dissemination of information on research, demonstration
projects, and evaluations with respect to health care to public
and private entities and individuals engaged in the improve-
ment of health care delivery and the general public, and under-
take programs to develop new or improved methods for making
such information available; and

"(4) as appropriate, provide technical assistance to State and
local government and health agencies and conduct liaison

activities to such agencies to foster dissemination.
"(b) Prohibition Against Restrictions.—Except as provided in

subsection (c), the Administrator may not restrict the publication or

dissemination of data from, or the results of, projects conducted or
supported under this title.

"(c) Limitation on Use of Certain Information.—No informa-
tion, if an establishment or person supplying the information or

described in it is identifiable, obtained in the course of activities

undertaken or supported under this title may be used for any
purpose other than the purpose for which it was supplied unless

such establishment or person has consented (as determined under
regulations of the Secretary) to its use for such other purpose. Such
information may not be published or released in other form if the
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person who supplied the information or who is described in it is

identifiable unless such person has consented (as determined under
regulations of the Secretary) to its publication or release in other
form.

"(d) Certain Interagency Agreement.—The Administrator and Contracts,

the Director of the National Library of Medicine shall enter into an
agreement providing for the implementation of subsection (aK3).

"SEC. 904. HEALTH CARE TECHNOLOGY AND TECHNOLOGY ASSESSMENT. 42 USC 299a-2.

"(a) In General.—In carrying out section 901(b), the Adminis-
trator shall promote the development and application of appropriate
health care technology assessments

—

"(1) by identifying needs in, and establishing priorities for, the
assessment of specific health care technologies;

"(2) by developing and evaluating criteria and methodologies
for health care technology assessment;

"(3) by conducting and supporting research on the develop-

ment and diffusion of health care technology;
"(4) by conducting and supporting research on assessment

methodologies; and
"(5) by promoting education, training, and technical assist-

ance in the use of health care technology assessment methodolo-
gies and results.

"(b) Specific Assessments.—-
"(1) In general.—In carrying out section 901(b), the Adminis-

trator shall conduct and support specific assessments of health
care technologies.

"(2) Consideration of certain factors.—In carrying out
paragraph (1), the Administrator shall consider the safety, effi-

cacy, and effectiveness, and, as appropriatve, the cost-effective-

ness, legal, social, and ethical implications, and appropriate
uses of such technologies, including consideration of geographic
factors.

"(c) Information Center.—
"(1) In general.—There shall be established at the National Establishment.

Library of Medicine an information center on health care tech-
nologies and health care technology assessment.

"(2) Interagency agreement.—The Administrator and the Contracts.

Director of the National Library of Medicine shall enter into an
agreement providing for the implementation of paragraph (1).

"(d) Recommendations With Respect to Health Care Tech-
nology.—

"(1) In general.—The Administrator shall make rec-

ommendations to the Secretary with respect to whether specific

health care technologies should be reimbursable under federally
financed health programs, including recommendations with re-

spect to any conditions and requirements under which any such
reimbursements should be made.

"(2) Consideration of certain factors.—In making rec-

ommendations respecting health care technologies, the
Administrator shall consider the safety, efficacy, and effective-

ness, and, as appropriate, the cost-effectiveness and appropriate
uses of such technologies.

"(3) Consultations.—In carrying out this subsection, the
Administrator shall cooperate and consult with the Director of
the National Institutes of Health, the Commissioner of Food



103 STAT. 2192 PUBLIC LAW 101-239—DEC. 19, 1989

and Drugs, and the heads of any other interested Federal [

department or agency.
I

"Part B—Forum for Quality and Effectiveness in Health Care ?

42 use 299b. "SEC. 911. ESTABLISHMENT OF OFFICE.

"There is established within the Agency an office to be known as
the Office of the Forum for Quality and Effectiveness in Health

|

Care. The office shall be headed by a director, who shall be ap-
|

pointed by the Administrator.
|

42 use 299b-l. "SEC. 912. DUTIES.
j

"(a) EsTABUSHMENT OF FoRUM PROGRAM.—The Administrator,
'

acting through the Director, shall establish a program to be known !

as the Forum for Quality and Effectiveness in Health Care. For the
purpose of promoting the quality, appropriateness, and effectiveness I

of health care, the Director, using the process set forth in section
i

913, shall arrange for the development and periodic review and
^

updating of— L

"(1) clinically relevant guidelines that may be used by physi- I

cians, educators, and health care practitioners to assist in deter-
'

mining how diseases, disorders, and other health conditions can ,

most effectively and appropriately be prevented, diagnosed,
\

treated, and managed clinically; and
I

"(2) standards of quality, performance measures, and medical
|

review criteria through which health care providers and other i

appropriate entities may assess or review the provision of '

health care and assure the quality of such care. '

"(b) Certain Requirements.—Guidelines, standards, performance
measures, and review criteria under subsection (a) shall

—

"(1) be based on the best available research and professional
judgment regarding the effectiveness and appropriateness of
health care services and procedures;

"(2) be presented in formats appropriate for use by physicians,
[

health care practitioners, providers, medical educators, and
j

medical review organizations and in formats appropriate for use '

by consumers of health care; and
"(3) include treatment-specific or condition-specific practice

guidelines for clinical treatments and conditions in forms appro-
i

priate for use in clinical practice, for use in educational pro-

grams, and for use in reviewing quality and appropriateness of

medical care.

"(c) Authority for Contracts.—In carrying out this part, the
!

Director may enter into contracts with public or nonprofit private i

entities.

"(d) Date Certain for Initial Guideunes and Standards.—The
Administrator, by not later than January 1, 1991, shall assure the
development of an initial set of guidelines, standards, performance
measures, and review criteria under subsection (a) that includes not
less than 3 clinical treatments or conditions described in section

1142(a)(3) of the Social Security Act.
"(e) Relationship With Medicare Program.—To assure an

appropriate reflection of the needs and priorities of the program
under title XVIII of the Social Security Act, activities under this

part that affect such program shall be conducted consistent with
section 1142 of such Act.
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"SEC. 913. PROCESS FOR DEVELOPMENT OF GUIDELINES AND STAND- 42 USC 299b-2.

ARDS.

"(a) Development Through Contracts and Panei^.—The Direc-

tor shall

—

"(1) enter into contracts with public and nonprofit private

entities for the purpose of developing and periodically reviewing
and updating the guidelines, standards, performance measures,

j

and review criteria described in section 912(a); and

I

"(2) convene panels of appropriately qualified experts (includ-

I

ing practicing physicians with appropriate expertise) and health
care consumers for the purpose of

—

"(A) developing and periodically reviewing and updating
the guidelines, standards, performance measures, and
review criteria described in section 912(a); and

"(B) reviewing the guidelines, standards, performance
measures, and review criteria developed under contracts

under paragraph (1).

I

"(b) Authority for Additional Panels.—The Director may con-
vene panels of appropriately qualified experts (including practicing

> physicians with appropriate expertise) and hesdth care consumers
I
for the purpose of

—

"(1) developing the standards and criteria described in section

914(b); and
"(2) providing advice to the Administrator and the Director

with respect to any other activities carried out under this part
or under section 902(aX2).

I

"(c) Selection of Panel Members.—In selecting individuals to

serve on panels convened under this section, the Director shall

consult with a broad range of interested individuals and organiza-
tions, including organizations representing j^sicians in the general
practice of medicine and organizations representing physicians in
specialties and subspecialties pertinent to the purposes of the panel
involved. The Director shall seek to appoint physicians reflecting a
variety of practice settings.

•*SEC. 914. additional REQUIREMENTS. 42 USC 299b-3.

"(a) Program Agenda.—
"(1) In general.—The Administrator shall provide for an

agenda for the development of the guidelines, standards,
performance measures, and review criteria described in section
912(a), mcluding—

"(A) with respect to the guidelines, identifying specific

diseases, disorders, and other health conditions for which
the guidelines are to be developed and those that are to be
given priority in the development of the guidelines; and

"(B) with respect to the standards, performance meas-
ures, and review criteria, identifying specific aspects of
health care for which the standards, performance meas-
ures, and review criteria are to be developed and those that
are to be given priority in the development of the stand-
ards, performance measures, and review criteria.

"(2) Consideration of certain factors in establishing
priorities.

—

"(A) Factors considered by the Administrator in
establishing priorities for purposes of paragraph (1) shall
include consideration of the extent to which the guidelines.
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standards, performance measures, and review criteria in-
[

volved can be expected—
j

"(i) to improve methods of prevention, diagnosis, [

treatment, and clinical management for the benefit of i

a significant number of individuals; f

"(ii) to reduce clinically significant variations among I

physicians in the particular services and procedures f

utilized in making diagnoses and providing treatments; l

and
^1

"(iii) to reduce clinically significant variations in the
outcomes of health care services and procedures. .

"(B) In providing for the agenda required in paragraph
(1), including the priorities, the Administrator shall consult
with the Administrator of the Health Care Financing
Administration and otherwise act consistent with section

1142(bX3) of the Social Security Act.

"(b) Standards and Criteria.—
"(1) Process for development, review, and updating.—The

!

Director shall establish standar(^ and criteria to be utilized by 1

the recipients of contracts under section 913, and by the expert

;

panels convened under such section, with respect to the develop-

!

ment and periodic review and updating of the guidelines, stand-
ards, performance measures, and review criteria described in

section 912(a).
i

"(2) Award of contracts.—The Director shall establish'

standards and criteria to be utilized for the purpose of ensuring
that contracts entered into for the development or periodic
review or updating of the guidelines, standards, performance i

measures, and review criteria described in section 912(a) will be
|

entered into only with appropriately qualified entities. I

"(3) Certain requirements for standards and criteria.—
I

The Director shall ensure that the standards and criteria estab-
i

lished under paragraphs (1) and (2) specify that—
j

"(A) appropriate consultations with interested individ-
j

uals and organizations are to be conducted in the develop-

1

ment of the guidelines, standards, performance measures, I

and review criteria described in section 912(a); and I

"(B) such development may be accomplished through the
|

adoption, with or without modification, of guidelines, stand-

,

ards, performance measures, and review criteria that—
"(i) meet the requirements of this part; and i

"(ii) are developed by entities independently of the
j

program established in this part.
j

"(4) Improvements of standards and criteria.—The Direc-
i

tor shall conduct and support research with respect to improv-

;

ing the standards and criteria developed under this subsection.
|

"(c) Dissemination.—The Director shall promote and support the
|

dissemination of the guidelines, standards, performance measures,
and review criteria described in section 912(a). Such dissemination

[

shall be carried out through organizations representing health care
i

providers, organizations representing health care consumers, peer
review organizations, accrediting bodies, and other appropriate enti-

;

ties.
'

"(d) Pilot Testing.—The Director may conduct or support pilot
j

testing of the guidelines, standards, performance measures, and
j

review criteria developed under section 912(a). Any such pilot test-

!
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Lg may be conducted prior to, or concurrently with, their dissemi-

nation under subsection (c).

I

"(e) Evaluations.—The Director shall conduct and support
Evaluations of the extent to which the guidelines, standards,

berformance standards, and review criteria developed under section

pi2 have had an effect on the clinical practice of medicine.

I
"(f) Recommendations to Administrator.—The Director shall

knake recommendations to the Administrator on activities that

should be carried out under section 902(aX2) and under section 1142

of the Social Security Act, including recommendations of particular

Research projects that should be carried out with respect to

—

"(1) evaluating the outcomes of health care services and
procedures;

"(2) developing the standards and criteria required in subsec-

tion (b); and
"(3) promoting the utilization of the guidelines, standards,

performance standards, and review criteria developed under
section 912(a).".

(b) Outcomes of Health Care Services and Procedures.—
(1) Estabushment of program of research.—Part A of title

! XI of the Social Security Act (42 U.S.C. 1301 et seq.) is amended
I' by adding at the end the following new section:

"research on outcomes of health care services and procedures

"Ssc. 1142. (.a) Estabushment of Program.— 42 use
"(1) In general.—The Secretary, acting through the Adminis- I320b-12.

trator for Health Care Policy and Research, shall

—

"(A) conduct and support research with respect to the
outcomes, effectiveness, and appropriateness of health care
services and procedures in order to identify the manner in
which diseases, disorders, and other healtn conditions can
most effectively and appropriately be prevented, diagnosed,
treated, and managed clinically; and

"(B) assure that the needs and priorities of the program
under title XVIII are appropriately reflected in the develop-
ment and periodic review and updating (through the proc-
ess set forth in section 913 of the Public Health Service Act)
of treatment-specific or condition-specific practice guide-
lines for clinical treatm.ents and conditions in forms appro-
priate for use in clinical practice, for use in educational
programs, and for use in reviewing quality and appropriate-
ness of medical care.

"(2) Evaluations of alternative services and proce-
dures.—In carrying out paragraph (1), the Secretary shall con-
duct or support evaluations of the comparative effects, on
health and functional capacity, of alternative services and
procedures utilized in preventing, diagnosing, treating, and
clinically managing diseases, disorders, and other health condi-
tions.

"(3) Initial guideunes.—
"(A) In canying out paragraph (1)(B) of this subsection,

and section 912(d) of the Public Health Service Act, the
Secretary shall, by not later than January 1, 1991, assure
the development of an initial set of the guidelines specified
in paragraph (IXB) that shall include not less than 3 clini-

cal treatments or conditions that

—
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"(iXD account for a significant portion of expendi-l
tures under title XVIII; and

j

"(II) have a significant variation in the fi-equency oi
the type of treatment provided; or

Reports. "(ii) Otherwise meet the needs and priorities of the]

program under title XVIII, as set forth under subsec^
tion (bX3). I

"(B)(i) The Secretary shall provide for the use of guide-
"

lines developed under subparagrah (A) to improve the qual-
ity, effectiveness, and appropriateness of care provided
under title XVIII. The Secretary shall determine the
impact of such use on the quality, appropriateness,
effectiveness, and cost of medical care provided under such
title and shall report to the Congress on such determination
by not later than January 1, 1993.

"(ii) For the purpose of carrying out clause (i), the Sec-
retary shall expend, from the amounts specified in clause
(iii), $1,000,000 for fiscal year 1990 and $1,500,000 for each
of the fiscal years 1991 and 1992.

"(iii) For each fiscal year, for purposes of expenditures
required in clause (ii)

—

"(I) 60 percent of an amount equal to the expenditure
involved is appropriated from the Federal Hospital
Insurance Trust Fund (established under section 1817);

and
"(II) 40 percent of an amount equal to the expendi-

ture involved is appropriated from the Federal Supple-
mentary Medical Insurance Trust Fund (established
under section 1841).

i

"(b) Priorities.—
I

"(1) In general.—The Secretary shall establish prioritiesj

with respect to the diseases, disorders, and other health condij
tions for which research and evaluations are to be conducted or,

supported under subsection (a). In establishing such priorities,}

the Secretary shall, with respect to a disease, disorder, or other!

health condition, consider the extent to which—
|

"(A) improved methods of prevention, diagnosis, treat-j

ment, and clinical management can benefit a significant!

number of individuals; !

"(B) there is significant variation among physicians in^

the particular services and procedures utilized in making
diagnoses and providing treatments or there is significant!

variation in the outcomes of health care services or proce-|

dures due to different patterns of diagnosis or treatment;!

"(C) the services and procedures utilized for diagnosis and
treatment result in relatively substantial expenditures; andj

"(D) the data necessary for such evaluations are readily
|

available or can readily be developed. i

"(2) Preuminary assessments.—For the purpose of establish-

^

ing priorities under paragraph (1), the Secretary may, with
respect to services and procedures utilized in preventing, di-

agnosing, treating, and clinically managing diseases, disorders,

and other health conditions, conduct or support assessments of

!

the extent to which

—

"(A) rates of utilization vary among similar populations}
for particular diseases, disorders, and other health condi-|

tions;
;
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i "(B) uncertainties exist on the effect of utilizing a particu-

lar service or procedure; or
1 "(C) inappropriate services and procedures are provided.

"(3) Relationship with medicare program.—In establishing
^ priorities under paragraph (1) for research and evaluation, and
^ under section 914(a) of the Public Health Service Act for the

agenda under such section, the Secretary shall assure that such

j priorities appropriately reflect the needs and priorities of the

J!

program under title XVIII, as set forth by the Administrator of
the Health Care Financing Administration.

"(c) Methodologies and Criteria for Evaluations.—For the
jurpose of facilitating research under subsection (a), the Secretary
shall—

"(1) conduct and support research with respect to the
improvement of methodologies and criteria utilized in conduct-
ing research with respect to outcomes of health care services

and procedures;
"(2) conduct and support reviews and evaluations of existing

research findings with respect to such treatment or conditions;
"(3) conduct and support reviews and evaluations of the exist-

ing methodologies that use large data bases in conducting such
research and shall develop new research methodologies, includ-
ing data-based methods of advancing knowledge and methodolo-
gies that measure clinical and functional status of patients,

with respect to such research;
"(4) provide grants and contracts to research centers, and Grants,

contracts to other entities, to conduct such research on such Contracts,

treatment or conditions, including research on the appropriate
use of prescription drugs;

"(5) conduct and support research and demonstrations on the
use of claims data and data on clinicsd and functional status of
patients in determining the outcomes, effectiveness, and appro-
priateness of such treatment; and

"(6) conduct and support supplementation of existing data
bases, including the collection of new information, to enhance
data bases for research purposes, and the design and develop-
ment of new data bases that would be used in outcomes and
effectiveness research.

"(d) Standards for Data Bases.—In carrying out this section, the
Secretary shall develop—

"(1) uniform definitions of data to be collected and used in

describing a patient's clinical and functional status;
"(2) common reporting formats and linkages for such data;

and
"(3) standards to assure the security, confidentiality, ac-

I

curacy, and appropriate maintenance of such data.
I "(e) Dissemination of Research Findings and Guidelines.— Education.

"(1) In general.—The Secretary shall provide for the dissemi-
nation of the findings of research and the guidelines described
in subsection (a), and for the education of providers and others
in the application of such research findings and guidelines.

"(2) Cooperative educational activities.—In disseminating
findings and guidelines under paragraph (1), and in providing
for education under such paragraph, the Secretary shall work
with professional associations, medical specialty and sub-
specialty organizations, and other relevant groups to identify
and implement effective means to educate physicians, other
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I

providers, consumers, and others in using such findings and'

guidelines, including training for physician managers within;

provider organizations.
"(6 Evaluations.—The Secretary shall conduct and support

evaluations of the activities carried out under this section to deterJ

mine the extent to which such activities have had an effect on th^
practices of physicians in providing medical treatment, the delivery
of health care, and the outcomes of health care services and proce^
dures.

"(g) Research With Respect to Dissemination.—The Secretary
may conduct or support research with respect to improving method^
of disseminating information on the effectiveness and appropriateH
ness of health care services and procedures. b

"(h) Report to Congress.—Not later than February 1 of each of|]

the years 1991 and 1992, and of each second year thereafter, thep n

Secretary shall report to the Congress on the progress of the activi-|

ties under this section during the preceding fiscal year (or preceding,
2 fiscal years, as appropriate), including the impact of such activities,

on medical care (particularly medical care for individuals receiving^ %

benefits under title XVIII).
"(i) Authorization OF Appropriations.— '

„

"(1) In general.—There are authorized to be appropriated to
,

carry out this section— ?

"(A) $50,000,000 for fiscal year 1990;
"(B) $75,000,000 for fiscal year 1991;
"(C) $110,000,000 for fiscal year 1992; i

"(D) $148,000,000 for fiscal year 1993; and i

"(E) $185,000,000 for fiscal year 1994.
"(2) Specifications.—For the purpose of carrying out this,

section, for each of the fiscal years 1990 through 1992 an I

amount equal to two-thirds of the amounts authorized to be!

appropriated under paragraph (1), and for each of the fiscal
i

years 1993 and 1994 an amount equal to 70 percent of suchi

amounts, are to be appropriated in the following proportions,

from the following trust funds:
"(A) 60 percent from the Federal Hospital Insurance!

Trust Fund (established under section 1817). i

"(B) 40 percent from the Federal Supplementary Medical
|

Insurance Trust Fund (established under section 1841).
\

"(3) Allocations.—
"(A) For each fiscal year, of the amounts transferred or

otherwise appropriated to carry out this section, the Sec-
j

retary shall reserve appropriate amounts for each of the I

purposes specified in clauses (i) through (iv) of subpara-j
graph (B).

"(B) The purposes referred to in subparagraph (A) are— \

"(i) the development of guidelines, standards,
I

performance measures, and review criteria; '

"(ii) research and evaluation;
i

"(iii) data-base standards and development; and
"(iv) education and information dissemination.".

42 use 1320b-12 (2) REPORT ON UNKAGE OF PUBUC AND PRIVATE RESEARCH '..

RELATED DATA.—Not later than 1 year after the date of the i

enactment of this Act, the Secretary of Health and Human
Services shall report to the Congress on the feasibility of linking

;

research-related data described in section 1142(d) of the Social
I

Security Act (as added by paragraph (1) of this subsection) with
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similar data collected or maintained by non-Federal entities and
by Federal agencies other than the Department of Health and
Human Services (including the Departments of Defense and
Veterans Affairs and the Office of Personnel Management).

(3) Technical and conforming provisions.—
(A) Effective for fiscal years beginning after fiscal year

1990, subsection (c) of section 1875 of the Social Security Act
(42 U.S.C. 1395U) is repealed.

(B) Section 1862(aXlXE) of the Social Security Act (42

U.S.C. 1395y(aXlXE)) is amended by striking "section

1875(c)" and insertmg "section 1142".

(c) Additional Authoritiss and Duties With Respect to Agency
i'OR Health Care Poucy and Research.—Title IX of the Public

3ealth Service Act, as added by subsection (a) of this section, is

miended by adding at the end the following new part:

"Part C—General Provisions

SEC. 921. ADVISORY COUNCIL FOR HEALTH CARE POLICY, RESEARCH, 42 USC 299c.

AND EVALUATION.

"(a) EsTABUSHMENT.—There is established an advisory council to

be known as the National Advisory Council for Health Care Policy,

Research, and Evaluation.
"(b) Duties.—

"(1) In general.—The Council shall advise the Secretary and

I

the Administrator with respect to activities to carry out the

I

purpose of the Agency under section 901(b).

j "(2) Certain recommendations.—Activities of the Council
under paragraph (1) shall include making recommendations to

the Administrator regarding priorities for a national agenda
and strategy for

—

"(A) the conduct of research, demonstration projects, and
evaluations with respect to health care, including clinical

practice and primary care;

"(B) the development and application of appropriate
health care technology assessments;

"(C) the development and periodic review and updating of
guidelines for clinical practice, standards of quality,

performance measures, and medical review criteria with
respect to health care; and

"(D) the conduct of research on outcomes of health care
services and procedures.

"(c) Membership.—
"(1) In general.—The Council shall, in accordance with this

!
subsection, be composed of appointed members and ex officio

I

members. All members of the Council shall be voting members,

i

other than officials designated under paragraph (3XB) as ex
officio members of the Council.

I

"(2) Appointed members.—The Secretary shall appoint to the
Council 17 appropriately qualified representatives of the public

I

who are not officers or employees of the United States. The
Secretary shall ensure that the appointed members of the Coun-
cil, as a group, are representative of professions and entities

concerned with, or affected by, activities under this title and

i
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under section 1142 of the Social Security Act. Of such mem4
bers—

J
"(A) 8 shall be individuals distinguished in the conduct of!

research, demonstration projects, and evaluations with re-y

spect to health care; i,

"(B) 3 shall be individuals distinguished in the practice off

medicine;
'

"(C) 2 shall be individuals distinguished in the health!

professions;
i

"(D) 2 shall be individuals distinguished in the fields of
business, law, ethics, economics, and public policy; andj

"(E) 2 shall be individuals representing the interests ofI

consumers of health care. i

"(3) Ex OFFICIO MEMBERS.—The Secretary shall designate as|

ex officio members of the Council— i

"(A) the Director of the National Institutes of Health, the!

Director of the Centers for Disease Control, the Adminis-|
trator of the Health Care Financing Administration, the'

Assistant Secretary of Defense (Health Affairs), the Chiefi

Medical Officer of the Department of Veterans Affairs; andji

"(B) such other Federal officials as the Secretary may
consider appropriate. \t

"(d) SUBCOUNCIL ON OUTCOMES AND GuiDEUNES.— t

"(1) EsTABUSHMENT.—For the purpose of carrying out thei

duties specified in subparagraphs (C) and (D) of subsection (bX2),

the Secretary shall establish a subcouncil of the Council and
shall designate the membership of the subcouncil in accordance
with paragraph (2).

"(2) Membership.—The subcouncil established pursuant to|

paragraph (1) shall consist of—
I

"(A) 6 individuals from among the individuals appointed
i

to the Council under subparagraphs (A) through (C) of
j

subsection (c)(2); I

"(B) 2 individuals from among the individuals appointed
to the Council under subparagraphs (D) and (E) of such
subsection; and

"(C) each of the officials designated as ex officio members
of the Council under subsection (cX3XA).

,

"(e) Terms.—
"(1) In general.—Except as provided in paragraph (2), mem-

bers of the Council appointed under subsection (cX2) shall serve
i

for a term of 3 years. '

"(2) Staggered rotation.—Of the members first appointed to

the Council under subsection (cX2), the Secretary shall appoint 6

members to serve for a term of 3 years, 6 members to serve for a
term of 2 years, and 5 members to serve for a term of 1 year. '

"(3) Service beyond term.—A member of the Council ap-

pointed under subsection (c)(2) may continue to serve after the
expiration of the term of the member until a successor is

appointed.

"(f) Vacancies.—If a member of the Council appointed under
subsection (c)(2) does not serve the full term applicable under subsec-

tion (e), the individual appointed to fill the resulting vacancy shall

be appointed for the remainder of the term of the predecessor of the
individual.
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"(g) Chair.—The Administrator shall, from among the members
of the Council appointed under subsection (c)(2), designate an

,
individual to serve as the chair of the Council.

"(h) Meetings.—The Council shall meet not less than once during
each discrete 4-month period and shall otherwise meet at the call of

.the Administrator or the chair.

I
"(i) Compensation and Reimbursement of Expenses.—

j

"(1) Appointed members.—Members of the Council appointed
! under subsection (cX2) shall receive compensation for each day
' (including traveltime) engaged in carrying out the duties of the

I

Council. Such compensation may not be in an amount in excess
: of the maximum rate of basic pay payable for GS-18 of the

General Schedule.
"(2) Ex OFFICIO members.—Officials designated under subsec-

tion (cX3) as ex officio members of the Council may not receive

compensation for service on the Council in addition to the
compensation otherwise received for duties carried out as offi-

I

cers of the United States.

I

"(j) Staff.—The Administrator shall provide to the Council such
Istaff, information, and other assistance as may be necessary to carry
[out the duties of the Council.

"(k) Duration.—Notwithstanding section 14(a) of the Federal
Advisory Committee Act, the Council shall continue in existence
until otherwise provided by law.

"SEC. 922. PEER REVIEW WITH RESPECT TO GRANTS AND CONTRACTS. 42 USC 299c-l.

"(a) Requirement of Review.—
I

"(1) In general.—Appropriate technical and scientific peer

I

review shsdl be conducted with respect to each application for a
grant, cooperative agreement, or contract under this title.

"(2) Reports to administrator.—Each peer review group to

which an application is submitted pursuant to paragraph (1)

shall report its finding and recommendations respecting the
application to the Administrator in such form and in such
manner as the Administrator shall require.

"(b) Approval as Precondition of Awards.—The Administrator
may not approve an application described in subsection (aXD unless
the application is recommended for approval by a peer review group
established under subsection (c).

"(c) ESTABUSHMENT OF PeER ReVIEW GrOUPS.—
"(1) In general.—The Administrator shall establish such

technical and scientific peer review groups as may be necessary
to carry out this section. Such groups shall be established
without regard to the provisions of title 5, United States Code,
that govern appointments in the competitive service, and with-
out regard to the provisions of chapter 51, and subchapter III of

1
chapter 53, of such title that relate to classification and pay

j

rates under the General Schedule.
I

"(2) Membership.—The members of any peer review group

I

established imder this section shall be appointed from among

I

individuals who are not officers or employees of the United
I

States and who by virtue of their training or experience are

I

eminently qualified to carry out the duties of such peer review
group.

"(3) Duration.—Notwithstanding section 14(a) of the Federal
Advisory Committee Act, peer review groups established under

I
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this section shall continue in existence until otherwise provided
by law. '

"(d) Categories op Review.—
!

"(1) In general.—With respect to technical and scientifi^

peer review under this section, such review of applications witB
respect to research, demonstration projects, or evaluations shali

be conducted by different peer review groups than the pee^
review groups that conduct such review of applications witl]

respect to dissemination activities or the development of rej

search agendas (including conferences, workshops, and meet!
ings).

\

(2) Authority for procedural adjustments in certaii^
cases.—In the case of applications described in subsection (aXl
for financial assistance whose direct costs will not exceeq
$50,000, the Administrator may make appropriate adjustments^
in the procedures otherwise established by the Administrator
for the conduct of peer review under this section. Such adjust
ments may be made for the purpose of encouraging the entry ol

individuals into the field of research, for the purpose oL
encouraging clinical practice-oriented research, and for sucn
other purposes as the Administrator may determine to bej

appropriate. *

"(e) Regulations.—The Secretary shall issue regulations for th^
conduct of peer review under this section. i

42 use 299C-2. "SEC. 923. CERTAIN PROVISIONS WITH RESPECT TO DEVELOPMENT
COLLECTION, AND DISSEMINATION OF DATA.

"(a) Standards With Respect to Utility of Data.— '

"(1) In general.—With respect to data developed or collected

by any entity for the purpose described in section 901(b), the
Administrator shall, in order to assure the utility, accuracy, anq
sufficiency of such data for all interested entities, establish

guidelines for uniform methods of developing and collecting

such data. Such guidelines shall include specifications for thd
development and collection of data on the outcomes of health

!

care services and procedures.
"(2) Relationship with medicare program.—In anv case

where guidelines under paragraph (1) may affect the adminis-
tration of the program under title XVIII of the Social Security' i

Act, the guidelines shall be in the form of recommendations tol

the Secretary for such program.
**(b) Statistics.—The Administrator shall—

\ \

"(1) take such action as may be necessary to assure that
statistics developed under this title are of high quality, timely,!

and comprehensive, as well as specific, standardized, and ade-!

quately analyzed and indexed; and
"(2) publish, make available, and disseminate such statistics:

on as wide a basis as is practicable.
'

42USC 299C-3. "SEC. 924. ADDITIONAL PROVISIONS WITH RESPECT TO GRANTS AND
CONTRACTS.

"(a) Requirement of Application.—The Administrator may not,

with respect to any program under this title authorizing the provi-

sion of grants, cooperative agreements, or contracts, provide any'
such financial assistance unless an application for the assistance is

submitted to the Secretary and the application is in such form, is
jmade in such manner, and contains such agreements, assurances,!
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and information as the Administrator determines to be necessary to

carry out the program involved.

"(b) Provision of Suppues and Services in Lieu of Funds.—
"(1) In general.—Upon the request of an entity receiving a

grant, cooperative agreement, or contract under this title, the
Secretary may, subject to paragraph (2), provide supplies, equip-
ment, and services for the purpose of aiding the entity in

carrying out the project involved and, for such purpose, may
detail to the entity any officer or employee of the Department of
Health and Human Services.

"(2) Corresponding reduction in funds.—With respect to a
request described in paragraph (1), the Secretary shall reduce
the amount of the financial assistance involved by an amount
equal to the costs of detailing personnel and the fair market
value of any supplies, equipment, or services provided by the
Administrator. The Secretary shall, for the payment of ex-

penses incurred in compljdng with such request, expend the
amounts withheld.

"(c) ApPUCABILTTY of CEF.TAIN PROVISIONS WiTH ReSPSCT TO CON-
TRACTS.—Contracts may be entered into under this part without
regard to sections 3648 and 3709 of the Revised Statutes (31 U.S.C.

529; 41 U.S.C. 5).

"SEC. 925. CERTAIN ADMINISTRATIVE AUTHORITIES,

"(a) Deputy Administrator and Other Officers and Employ-

42 use 299C-4.

"(1) Deputy administrator.—The Administrator may ap-
point a deputy administrator for the Agency.

"(2) Other officers and employees.—The Administrator
may appoint and fix the compensation of such officers and
employees as may be necessary to carry out this title. Except as
otherwise provided by law, such officers and employees shall be
appointed in accordance with the civil service laws and their
compensation fixed in accordance with title 5, United States
Code.

"(b) Faciuties.—The Secretary, in carrying out this title

—

"(1) may acquire, without regard to the Act of March 3, 1877
(40 U.S.C. 34), by lease or otherwise through the Administrator
of General Services, buildings or portions of buildings in the
District of Columbia or communities located a4jacent to the
District of Columbia for use for a period not to exceed 10 years;
and

"(2) may acquire, construct, improve, repair, operate, and
maintain laboratory, research, and other necessary facilities

and equipment, and such other real or personal property
(including patents) as the Secretary deems necessary.

"(c) Provision of Financial Assistance.—The Administrator, in
carrying out this title, may make grants to, and enter into coopera-
tive agreements with, public and nonprofit private entities and
individuals, and when appropriate, may enter into contracts with
public and private entities and individuals.

"(d) Utiuzation of Certain Personnel and Resources.—
"(1) Department of health and human services.—The

Administrator, in carrying out this title, may utilize personnel
and equipment, facilities, and other physical resources of the
Department of Health and Human Services, permit appropriate
(as determined by the Secretary) entities and individuals to

District of
Columbia.

Grants.
Contracts.

39-139 0-90-4 (239)
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utilize the physical resources of such Department, and provide
technical assistance and advice. '

"(2) Other agencies.—The Administrator, in carrjdng out !

this title, may use, with their consent, the services, equipment, '

personnel, information, and facilities of other Federal, State, or I

local public agencies, or of any foreign government, with or I

without reimbursement of such agencies. i

"(e) Consultants.—The Secretary, in carrying out this title, may
i

secure, from time to time and for such periods as the Administrator
j

deems advisable but in accordance with section 3109 of title 5,
]

United States Code, the assistance and advice of consultants from
\

the United States or abroad.
I

"(f) Experts.—
|

"(1) In general.—The Secretary may, in carrying out this !

title, obtain the services of not more than 50 experts or consult-
|

ants who have appropriate scientific or professional qualifica-
i

tions. Such experts or consultants shall be obtained in accord-
I

ance with section 3109 of title 5, United States Code, except that
|

the limitation in such section on the duration of service shall ,

not apply.
"(2) Travel expenses.—

"(A) Experts and consultants whose services are obtained '

under paragraph (1) shall be paid or reimbursed for their
j

expenses associated with traveling to and from their assign-
j

ment location in accordance with sections 5724, 5724a(aXl),
|

5724a(a)(3), and 5726(c) of title 5, United States Code.
|

"(B) Expenses specified in subparagraph (A) may not be
allowed in connection with the assignment of an expert or i

consultant whose services are obtained under paragraph (1)
;

unless and until the expert agrees in writing to complete
i

the entire period of assignment, or one year, whichever is

shorter, unless separated or reassigned for reasons that are
I

beyond the control of the expert or consultant and that are
i

acceptable to the Secretary. If the expert or consultant
|

violates the agreement, the money spent by the United
j

States for the expenses specified in subparagraph (A) is

recoverable from the expert or consultant as a debt of the I

United States. The Secretary may waive in whole or in part 1

a right of recovery under this subparagraph.
"(g) Voluntary and Uncompensated Services.—The Adminis-

trator, in carrying out this title, may accept voluntary and un-
;

compensated services.

42 use 299C-5. "SEC. 926. FUNDING.

"(a) Authorization of Appropriations.—For the purpose of

carrying out this title, there are authorized to be appropriated
$35,000,000 for fiscal year 1990, $50,000,000 for fiscal year 1991, and i

$70,000,000 for fiscal year 1992. i

"Ot)) Evaluations.—In addition to amounts available pursuant to
\

subsection (a) for carrying out this title, there shall be made avail- i

able for such purpose, from the amounts made available pursuant to
|

section 2611 of this Act (relating to evaluations), an amount equal to

40 percent of the maximum amount authorized in such section 2611
to be made available. !

42 use 299C-6. "SEC. 927. DEFINITIONS.

"For purposes of this title:
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"(1) The term 'Administrator' means the Administrator for

Health Care Policv and Research.
"(2) The term Agency' means the Agency for Health Care

Policy and Research.
"(3) The term 'Council' means the National Advisory Council

on Health Care Policy, Research, and Evaluation.
"(4) The term 'Director' means the Director of the Office of

the Forum for Quality and Effectiveness in Health Care.".

(d) General Provisions.—
(1) Terminations.—

(A) The National Center for Health Services Research 42 use 242c

and Health Care Technology Assessment is terminated, and
part A of title III ofthe Public Health Service Act (42 U.S.C.
241 et seq.) is amended by striking section 305. 42 use 242c.

(B) The council on health care technology established 42use 242n

under section 309 of the Public Health Service Act is termi-
nated, and part A of title III of such Act is amended by
striking section 309. 42 use 242n.

(2) Contract for i'emporary assistance to secretary with 42 use 299a-2

RESPECT TO HEALTH CARE TECHNOLOGY ASSESSMENT.

—

(A) The Secretary of Health and Human Services shall

request the Institute of Medicine of the National Academy
of Sciences to enter into a contract

—

(i) to develop and recommend to the Secretary prior-

ities for the assessment of specific health care tech-

nologies under section 904 of the Public Health Service
Act (as added by subsection (a) of this section); and

(ii) to assist the Administrator for Health Care Policy
and Research, and the Director of the National Library
of Medicine, in establishing the information center
required under subsection (cXD of such section 904.

(B) In carrjdng out section 904(cXl) of the Public Health
Service Act (as added by subsection (a) of this section), the
Secretary of Health and Human Services shall, as appro-
priate, provide for the transfer to the Secretary of any
information and materials developed by the council on
health care technology under section 309(cXlXA) of the
Public Health Service Act (as such section was in effect on
the day before the effective date of this section).

(C) The Secretary of Health and Human Services shall

ensure that the contract under subparagraph (A) specifies

that the activities described in clauses (i) and (ii) of such
subparagraph shall be completed not later than 1 year after
the date on which the Secretary enters into the contract.

(D) For the purpose of carrying out the contract under Appropriation

subparagraph (A), there is authorized to be appropriated authorization.

$300,000 for fiscal year 1990.
(e) Technical and Conforming Amendments.—

(1) Section 304.—Section 304 of the Public Health Service Act
(42 U.S.C. 242b) is amended—

(A) in subsection (a)

—

(i) by striking paragraphs (1) and (2); and
(ii) by striking the paragraph designation in para-

graph (3);

(B) in subsection (a) (as amended by subparagraph (A) of
this paragraph)—
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(i) by striking "the National Center for Health Serv- 1

ices Research and Health Care Technology Assess-
\

ment" and inserting "the Agency for Health Care
I

Policy and Research"; and
i

(ii) by striking "in sections 305, 306, and 309" and
|

inserting "in section 306 and in title IX";
1

(C) in subsection (b), in the matter preceding paragraph
'

(1), by striking "subsection (a)," and inserting "subsection i

(a) and section 306,"; and
i

(D) in subsection (c)

—

(i) in paragraph (1), in the second sentence, by strik-
|

ing "the National Center for Health Services Research i

and Health Care Technology Assessment" and insert- I

ing "the Agency for Health Care Policy and Research";
|

and ,

(ii) in paragraph (2), by striking "the National Center
|

for Health Services Research and Health Care Tech-
|

nology Assessment" and inserting "the Agency for
,

Health Care Policy and Research".
j

(2) Section 306.—Section 306 of the Public Health Service Act
(42 U.S.C. 242k) is amended—

(A) in subsection (a), by adding at the end the following i

new sentence: "The Secretary, acting through the Center,
shall conduct and support statistical and epidemiological
activities for the purpose of improving the effectiveness,

efficiency, and quality of health services in the United
States."; )

(B) in subsection (b), in the matter preceding paragraph
|

(1), by striking "section 304(a)," and inserting "subsection I

(a),"; and
|

(C) by adding at the end the following new subsection: i

Appropriation "(m) For health statistical and epidemiological activities under- i

authorization. taken or supported under this section, there are authorized to be
I

appropriated $55,000,000 for fiscal year 1988 and such sums as may
be necessary for each of the fiscal years 1989 and 1990.".

(3) Section 307.—Section 307(a) of the Public Health Service
Act (42 U.S.C. 2421(a)) is amended by striking "sections 304, 305,

306, and 309" and inserting "section 306 and by title IX".

(4) Section 308.—Section 308 of the Public Health Service Act
(42 U.S.C. 242m) is amended—

(A) in the section heading, by striking "sections" and all

that follows and inserting the following: "effectiveness,
efficiency, and quality of health services";

(B) in subsection (a)—
(i) in paragraph (IXAXi), by striking "sections 304

through 307 and section 309" and inserting "sections i

304, 306, and 307 and title IX"; and I

(ii) in paragraph (2), by striking "the National Center
for Health Services Research and Health Care Tech- I

nology Assessment" and inserting "the Agency for
:

Health Care Policy and Research";
(C) in subsection (bh-

I

(i) in paragraph (1), by striking "sections 304, 305,

306, 307, and 309" and inserting "section 304, 306, or
i

307";

(ii) in subparagraph (A) of paragraph (2)—
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(I) in the first sentence, by striking "under sec-

tion 304 or 305," and inserting "under section 306";

(II) by striking the second sentence; and
(HI) by amending the last sentence to read as

follows: "The Director of the National Center for

Health Statistics shall establish such peer review
groups as may be necessary to provide for such an
evaluation of each such application.";

(iii) in subparagraph (B) of paragraph (2), by striking

"the Director involved," and inserting "the Director of
the National Center for Health Statistics,";

(iv) in subparagraph (C) of paragraph (2), by striking

"the Directors," and inserting "the Director of the
National Center for Health Statistics,"; and

(v) in paragraph (3), in the first sentence

—

(I) by striking "section 304, 305, or 306" the first

place such term appears and inserting "section
306"; and

(II) by striking "section 304, 305, or 306" the
second place such term appears and inserting "any
of such sections";

(D) in subsection (d)

—

(i) in the matter preceding paragraph (1), by striking

"section 304, 305, 306, 307, or 309" and insertmg "sec-

tion 304, 306, or 307";

(ii) in paragraph (1), by striking "in other form, and"
and inserting "in other form." and by striking the
paragraph designation; and

(iii) by striking paragraph (2);

(E) in subsection {eh-
(i) in paragraph (1), by striking "section 304, 305, 306,

307, or 309" and mserting "section 304, 306, or 307";

and
(ii) in paragraph (2), in the matter preceding subpara-

graph (A), by striking "section 304, 305, 306, 307, or
309" and inserting "section 304, 306, or 307";

(F) in subsection (f), by striking "section 304, 305, 306, or
309" and inserting "section 304 or 306";

(G) in subsection (g)

—

(i) in paragraph (1), by striking the matter after and
below subparagraph (C); and

(ii) in paragraph (2), by striking "sections 304, 305,

306, and 309" and inserting "sections 304 and 306";

(H) in subsection (hXl)

—

(i) by strikmg "section 304, 305, 306, or 309" the first

place such term appears and inserting "section 306";

and
(ii) by strikmg "section 304, 305, 306, or 309" the

second place such term appears and inserting "any of
such sections"; and

(IXby striking subsection (i).

(5) Section 330.—Section 330(eX3XGXi) of the Public Health Indians.

Service Act (42 U.S.C. 254c(eX3XGXi)) is amended by inserting
after "(i)" the following: "except in the case of an entity oper-
ated by an Indian tribe or tribal or Indian organization under
the Indian Self-Determination Act,".
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42 use 11137
note.

State and local

governments.
42 use 11111.
42 use 11115.

42 use 11137
note.

42 use 299 note.

(6) Section 402.—Section 402 of the Public Health Service
Amendments of 1987 is amended

—

(A) by redesignating subsection (c) as subsection (d) and
by inserting after subsection (b) the following new subsec-
tion:

"(c) Such Act is amended in section 411(cX2) by striking subpara-
graph (B), by striking 'subparagraphs (A) and (BY in subparagraph
(C), and by redesignating subparagraph (C) as subparagraph (B).

Such Act is amended in section 415(a) by inserting before the period
at the end the following: 'or as preempting or overriding any State
law which provides incentives, immunities, or protection for those
engaged in a professional review action that is in addition to or
greater than that provided by this part'"; and

(B) in subsection (dXD (as so redesignated), by striking
"subsection (a)" and inserting "subsections (a) and (c)".

(7) Section 487.—Section 487(dX3XB) of the Public Health
Service Act (42 U.S.C. 288(dX3XB)) is amended by striking "Na-
tional Center" and all that follows through "Assessment" and
inserting "Agency for Health Care Policy and Research".

(f) Transitional and Savings Provisions.—
(1) Transfer of personnel, assets, and UABiixnES.—Person-

nel of the Department of Health and Human Services employed
on the date of the enactment of this Act in connection with the
functions vested in the Administrator for Health Care Policy
and Research pursuant to the amendments made by this sec-

tion, and assets, property, contracts, liabilities, records, unex-
pended balances of appropriations, authorizations, allocations,

and other funds, of such Department arising from or employed,
held, used, or available on such date, or to be made av2dlable
after such date, in connection with such functions shall be
transferred to the Administrator for appropriate allocation.

Unexpended funds transferred under this paragraph shall be
used only for the purposes for which the funds were originally

authorized and appropriated.
(2) Savings provisions.—With respect to functions vested in

the Administrator for Health Care Policy and Research pursu-
ant to the amendments made by this section, all orders, rules,

regulations, grants, contracts, certificates, licenses, privileges,

and other determinations, actions, or official documents, of the
Department of Health and Human Services that have been
issued, made, granted, or allowed to become effective in the
performance of such functions, and that are effective on the
date of the enactment of this Act, shall continue in effect

according to their terms unless changed pursuant to law.

SEC. 6104. REDUCTION IN PAYMENTS FOR CERTAIN PROCEDURES.

(a) In General.—Section 1842(b) of the Social Security Act (42

U.S.C. 1395u(b)) is amended by adding at the end the following new
paragraph:

"(14XA) In determining the reasonable charge for a physicians'

service specified in subparagraph (CXi) and furnished during the 9-

month period beginning on April 1, 1990, the prevailing charge for

such service shall be the prevailing charge otherwise recognized for

such service for 1989 reduced by 15 percent or, if less, Va of the
percent (if any) by which the prevailing charge otherwise applied in

the locality in 1989 exceeds the locally-adjusted reduced prevailing

amount (as determined under subparagraph (BXD) for the service.
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"(B) For purposes of this paragraph:
"(i) The 'locally-adjusted reduced prevailing amount' for a

locality for a physicians' service is equal to the product of—
"(I) the reduced national weighted average prevailing

charge for the service (specified under clause (ii)), and
"(II) the adjustment factor (specified under clause (iii)) for

the locality.

"(ii) The 'reduced national weighted average prevailing

charge' for a physicians' service is equal to the national

weighted average prevailing charge for the service (specified in

subparagraph (C)(ii)) reduced by the percentage change (speci-

fied in subparagraph (CXiii)) for the service.

"(iii) The 'adjustment factor', for a physicians' service for a
locality, is the sum of—

"(I) the practice expense ratio for the service (specified in

Table # 1 in the Joint Explanatory Statement referred to in

subparagraph (C)(i)), multiplied by the geographic practice

cost index value (specified in subparagraph (C)(iv)) for the
locality, and

"(II) 1 minus the practice expense ratio.

"(C) For purposes of this paragraph:
"(i) The physicians' services specified in this clause are the

physicians' services specified in Table #2 in the Joint Explana-
tory Statement of the Committee of Conference submitted with
the Conference Report to accompany H.R. 3299 (the 'Omnibus
Budget Reconciliation Act of 1989'), 101st Congress, which speci-

fication is of physicians' services that have been identified as
overvalued by at least 10 percent based on a comparison of
payments for such services under a resource-based relative

value scale and of the national average prevailing charges
under this part.

"(ii) The 'national weighted average prevailing charge' speci-

fied in this clause, for a physicians' service specified in clause (i),

is the national weighted average prevailing charge for the
service in 1989 as determined by the Secretary using the best
data available.

"(iii) The 'percent change' specified in this clause, for a
physicians' service specified in clause (i), is the percent change
specified for the service in Table #2 in the Joint Explanatory
Statement referred to in clause (i).

"(iv) The geographic practice cost index value specified in this

clause for a locality is such value specified for the locality in

Table #3 in the Joint Explanatory Statement referred to in

clause (i).

"(D) In the case of a reduction in the prevailing charge for a
physicians' service under subparagraph (A), if a nonparticipating
physician furnishes the service to an individual entitled to benefits
under this part, after the effective date of such reduction, the
physician's actual charge is subject to a limit under subsection
(j)(l)(D).".

(b) Special Limits on Actual Charges.—Section 1842(j)(l)(D) of
such Act is amended— 42 USC 1395u.

(1) in clause (ii)(II), by inserting "or (b)(14)(A)" after
"(b)(10)(A)", and

(2) in clause (iii)(II), by striking "or (b)(ll)(C)(i)" and inserting
"(b)(ll)(C)(i), or (b)(14)(A)".
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42 use 1395m
note.

42 use 1395m
note.

Regulations.

42 use 1395u
note.

SEC. 6105. REDUCTION IN PAYMENTS FOR RADIOLOGY SERVICES.
|

(a) Fee Schedules for Radioix>gist Services Reduced.—Section
i

1834(bX4) of the Social Security Act (42 U.S.C. 1395m(bX4)) is amend-
ed—

(1) by redesignating subparagraphs (O and (D) as subpara-
graphs (D) and (E), and

(2) by inserting .after subparagraph (B) the following new
subparagraph: i

"(C) 1990 FEE SCHEDULES.—For radiologist services (other
than portable X-ray services) furnished under this part
during 1990, after March 31 of such year, the conversion
factors used under this subsection shall be 96 percent of the
conversion factors that applied under this subsection as of
December 31, 1989.".

Ot>) Special Rule for Nuclear Medicine Physicians.—In apply-
ing section 1834(b) of the Social Security Act with respect to nuclear
medicine services furnished by a physician for whom nuclear medi-
cine services account for at least 80 percent of the total amount of
charges made under part B of title XVIQ of the Social Security
Act—

(1) during 1990, after April 1, 1990, there shall be substituted
for the fee schedule otherwise applicable a fee schedule based Vs

on the fee schedule computed under such section (without
regard to this subsection) and % on 101 percent of the 1988
prevailing charge for such services; and

(2) during 1991, there shall be substituted for the fee schedule
otherwise appUcable a fee schedule based % on the fee schedule
computed under such section (without regard to this subsection)

and Vs on 101 percent of the 1988 prevailing charge for such
services.

(c) Interventional Radiologists.—In applying section 18340b) of
the Social Security Act to radiologist services furnished in 1990, the
exception for "split billing" set forth at section 5262J of the Medi-
care Carriers Manual shall apply to services furnished in 1990 in the
same manner and to the same extent as the exception applied to

services furnished in 1989.

SEC 6106. ANESTHESIA SERVICES.

(a) Counting Actual Time Units for Anesthesia Ser^^ces and
Codification of Previous Authority.—Section 1842 of the Social

Security Act (42 U.S.C. 1395u) is amended by adding at the end the
following new subsection:

"(q)(l) The Secretary, in consultation with groups representing
physicians who furnish anesthesia services, shall establish by regu-
lation a relative value guide for use in all carrier localities in
making payment for physician anesthesia services furnished under
this part. Such guide shall be designed so as to result in expendi-
tures under this title for such services in an amount that would not
exceed the amount of such expenditures which would otherwise
occur.

"(2) For purposes of pajrment for anesthesia services (whether
furnished by physicians or by certified registered nurse anesthetists)

under this part, the time units shall be coimted based on actual time
rather than rounded to full time units.".

0>) Effective Date.—The amendment made by subsection (a)

shall apply to services furnished on or after April 1, 1990.
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SEC. 6107. DELAY IN UPDATE AND REDUCTION IN PERCENTAGE IN-

CREASE IN THE MEDICARE ECONOMIC INDEX.

(a) Delaying Updates Until April 1.— 42 use I395u

(1) In general.—Subject to the amendments made by this '^o*®-

section, any increase or adjustment in customary, prevailing, or

reasonable charges, fee schedule amounts, maximum allowable

actual charges, and other limits on actual charges with respect

to physicians' services and other items and services described in

paragraph (2) under part B of title XVIII of the Social Security

Act which would otherwise occur as of January 1, 1990, shall be
delayed so as to occur as of April 1, 1990, and, notwithstanding
any other provision of law, the amount of payment under such
part for such items and services which are furnished during the
period beginning on January 1, 1990, and ending on March 31,

1990, shall be determined on the same basis as the amount of

payment for such services furnished on December 31, 1989.

(2) Items and services covered.—The items and services

described in this paragraph are items and services (other than
ambulance services and clinical diagnostic laboratory services)

for which payment is made under part B of title XVIII of the
Social Security Act on the basis of a reasonable charge or a fee

schedule.

(3) Extension of participation agreements and related
PROVISIONS.—Notwithstanding any other provision of law

—

(A) subject to the last sentence of this paragraph, each
participation agreement in effect on December 31, 1989,

under section 1842(h)(1) of the Social Security Act shall

remain in effect for the 3-month period beginning on Janu-
ary 1, 1990;

(B) the effective period for such agreements under such
section entered into for 1990 shall be the 9-month period
beginning on April 1, 1990, and the Secretary of Health and
Human Services shall provide an opportunity for physi-

cians and suppliers to enroll as participating physicians
and suppliers before April 1, 1990;

(C) instead of publishing, under section 1842(h)(4) of the
Social Security Act, at the beginning of 1990, directories of
participating physicians and suppliers for 1990, the Sec-

retary shall provide for such publication, at the beginning
of the 9-month period beginning on April 1, 1990, of such
directories of participating physicians and suppliers for

such period; and
(D) instead of providing to nonparticipating physicians

under section 1842(b)(3)(G) of the Social Security Act at the
beginning of 1990, a list of maximum allowable actual
charges for 1990, the Secretary shall provide, at the begin-
ning of the 9-month period beginning on April 1, 1990, such
physicians such a list for such 9-month period.

An agreement with a participating physician or supplier de-

scribed in subparagraph (A) in effect on December 31, 1989,
under section 1842(h)(1) of the Social Security Act shall not
remain in effect for the period described in subparagraph (A) if

the participating physician or supplier requests on or before
December 31, 1989, that the agreement be terminated.
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(b) Percentage Increase in MEI for 1990.—Section 1842(bX4XE)!
of the Social Security Act (42 U.S.C. 1395u(bX4)(E)) is amended byf
adding at the end the following new clause: f

"(iv) For purposes of this part for items and services furnished in
1990, after March 31, 1990, the percentage increase in the MEI is—

|

"(I) 0 percent for radiology services, for anesthesia services,'

and for other services specified in Table #2 in the Joint|

Explanatory Statement of the Committee of Conference submit-,
ted with the Conference Report to accompany H.R. 3299 (the:

'Omnibus Budget Reconciliation Act of 1989'), 101st Congress,!
"(II) 2 percent for other services (other than primary carei

services), and :

"(III) such percentage increase in the MEI (as defined in
subsection (iX3)) as would be otherwise determined for primary
care services (as defined in subsection (iX4)).".

SEC. 6108. MISCELLANEOUS PROVISIONS RELATING TO PAYMENT FOR
PHYSICIANS' SERVICES.

(a) Customary Charge for New Physicians.—
(1) Phase-in to prevaiung charge level.—Section

1842(b)(4XF) of the Social Security Act (42 U.S.C. 1395u(bX4XF))
is amended

—

(A) by inserting "furnished during a calendar year" after

"physicians' services", and
(B) by adding at the end the following: "For the first

calendar year during which the precechng sentence no
longer applies, the Secretary shall set the customary charge
at a level no higher than 85 percent of the prevailing
charge for the service.".

42USC 1395U (2) EFFECTIVE DATE.—(A) Subject to subparagraph (B), the
amendments made by paragraph (1) apply to services furnished
in 1990 which were subject to the first sentence of section

1842(bX4XF) of the Social Security Act in 1989.
(B) The amendments made by paragraph (1) shall not apply to

services furnished in 1990 before Apnl 1, 1990. With respect to

physicians' services furnished during 1990 on and after April 1,

such amendments shall be applied as though any reference, in

the matter inserted by such amendments, to the "first calendar
year during which the preceding sentence no longer applies"
were deemed a reference to the remainder of 1990.

(b) Limitation on Amounts for Certain Services Furnished by
More Than One Specialty.—

(1) In general.—Section 1842(b) of such Act (42 U.S.C.
1395u(b)), as amended by section 6104(a) of this subtitle, is

amended by adding at the end the following:

"(15XA) In determining the reasonable charge for surgery, radiol-

ogy, and diagnostic physicians' services which the Secretary shall

designate (based on their high volume of expenditures under this

part) and for which the prevailing charge (but for this paragraph)
differs by physician specialty, the prevailing charge for such a
service may not exceed the prevailing charge or fee schedule
amount for that specialty of physicians that furnish the service most
frequently nationally.

"(B) In the case of a reduction in the prevailing chaise for a
physician's service under subparagraph (A), if a nonparticipatmg
physician furnishes the service to an individual entitled to benefits
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under this part, after the effective date of the reduction, the physi-

cian's actual charge is subject to a limit under subsection (j)(lXD).".

(2) Special umits on actual charges.—Section 1842(j)(l)(D)

of such Act (42 U.S.C. 1395uO*)(lXD)) is amended—
(A) in clause (iiXIV), by inserting "or (bX15XA)" before the

comma at the end, and
(B) in clause (iiiXII), by striking "or (bX14XA)" and insert-

!
ing"(bX14XA),or(bX15XA)".

' (3) Effective date.—The amendments made by this subsec- 42 USC I395u

I

tion apply to procedures performed after March 31, 1990. note.

SEC. 6109. WAIVER OF LIABILITY LIMITING RECOUPMENT IN CERTAIN 42 USC 1395gg

I

CASES. note.

In the case where more than the correct amount may have been
paid to a physician or individual under part B of title XVIII of the
Social Security Act with respect to services furnished during the

j

period beginning on July 1, 1985, and ending on March 31, 1986, as a
result of a carrier's establishing statewide fees for certain procedure
codes while the carrier was in the process of implementing the

, national common procedure coding system of the Health Care
' Financing Administration, the provisions of section 1870(c) of the
Social Security Act shall apply, without the need for affirmative

I

action by such a physician or individual, so as to prevent any
recoupment, or other decrease in subsequent pa)mients, to the physi-
cian or individual. The previous sentence shall apply to claims for

I items and services which were reopened by carriers on or after

I

July 31, 1987.

SEC. 6110. REDUCTION IN CAPITAL PAYMENTS FOR OUTPATIENT HOS-
PITAL SERVICES.

Section 1861(vXlXS) of the Social Security Act (42 U.S.C.
1395x(vXlXS)) is amended—

(1) by inserting "(i)" after "(S)", and
(2) by adding at the end the following new clause:

"(ii)(I) Such regulations shall provide that, in determining the
amount of the payments that may be made under this title with
respect to all the capital-related costs of outpatient hospital services,

the Secretary shall reduce the amounts of such payments otherwise
established under this title by 15 percent for pajnnents attributable
to portions of cost reporting periods occurring during fiscal year
1990.

"(II) Subclause (I) shall not apply to payments with respect to the
capital-related costs of any hospital that is a sole community hos-
pital (as defined in section 1886(dX5XDXiii)).

"(Ill) In applying subclause (I) to services for which payment is

made on the basis of a blend amount under section 1833(i)(3)(A)(ii) or
I 1833(nXl)(AXii), capital-related costs reflected in the amounts de-

j

scribed in sections 1833(iX3XB)(iXI) and 1833(nXlXBXi)(I), respec-

1
tively, shall be reduced in accordance with such subclause.".

j

SEC. 6111. CLINICAL DIAGNOSTIC LABORATORY TESTS.

I

(a) Reduction of Limitation Amount on Payment Amount.—
j

Section 1833(h) of the Social Security Act (42 U.S.C. 13951(h)) is

amended

—

(1) in subparagraphs (B) and (C) of paragraph (1), by striking
"during the period" and all that follows through "established on
a nationwide basis" and inserting "on or after July 1, 1984";

I
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(2) in paragraph (4)(BXi), by striking "or" at the end;
|

(3) in paragraph (4XB)(ii)—
'

(A) by striking "and so long as a fee schedule for the test
|

has not been established on a nationwide basis/\
(B) by inserting "and before January 1, 1990," after!

"March 31, 1988,", and I

(C) by striking the period at the end and inserting ",|

and"; and
(4) by adding at the end of paragraph (4XB) the following new

!

clause:
!

"(iii) after December 31, 1989, is equal to 93 percent of the!
median of all the fee schedules established for that test for that I

laboratory setting under paragraph (1)."=
j

(b) Restriction on Payment to Referring Laboratory.—
;

(1) In general.—Section 1833(hX5XAXii) of such Act (42

'

U.S.C. 13951(hX5XAXii)) is amended by striking "referring lab- ,

oratory, and" and inserting "referring laboratory but only if— I

Rural areas. "(I) the referring laboratory is located in, or is part of, a
i

rural hospital,

"(II) the referring laboratory is a wholly-owned subsidi-

!

ary of the entity performing such test, the referring labora-
tory wholly owns the entity performing such test, or both
the referring laboratory and the entity performing such]
test are whoUy-owned by a third entity, or

i

"(ni) not more than 30 percent of the clinical diagnostic

.

laboratory tests for which such referring laboratory sub- ,

mits bills or requests for pa3rment in any year are per- ?

formed by another laboratory, and". ^

42 use 1395/ (2) Effective date.—The amendment made by paragraph (1) i

^o*®- shall apply with respect to clinical diagnostic laboratory tests ,

performed on or after January 1, 1990.
j

SEC. 6112. DURABLE MEDICAL EQUIPMENT.
j

(a) Delay in and Reduction of Update for 1990.—
i

(1) Inexpensive and routinely purchased durable medical
|

equipment and items requiring frequent and substantial
|

SERVICING.—Paragraphs (2XBXi) and (3XBXi) of section 1834(a) of I

the Social Security Act (42 U.S.C. 1395m(a)) are each amended
|

by striking "in 1989" and inserting "in 1989 and in 1990".
!

(2) Miscellaneous devices and items and other covered
i

ITEMS.—Paragraph (8XAXii) of such section is amended

—

(A) in subclause (I), by striking "1989" and inserting
"1989 and 1990", and I

(B) in subclause (Ll\ by striking "1990, 1991," and insert-

1

ing "1991".
i

(3) CbcYGEN AND OXYGEN EQUIPMENT.—Paragraph (9XAXii) of

;

such section is amended— '

(A) in subclause (I), by striking "1989" and inserting
|

"1989 and 1990", and
(B) in subclause (ID, by striking "1990, 1991," and insert- i

ing "1991".
;

(4) Conforming amendments.—Such section is further
amended

—

(A) in paragraph (7XAXi), by striking "this subparagraph" '

and inserting "this clause";
(B) in paragraph (7XBXi), by inserting "in" after "rental

j

of the item"; and i
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42 use 1395m
note.

(C) in paragraph (7XB)(ii), by striking "the payment
amount" and all that follows and inserting "clause (i) shall

apply in the same manner as it applies to items furnished
during 1989.".

(b) Rental Payments for Enteral and Parenteral Pumps.—
(1) In general.—Except as provided in paragraph (2), the

amount of any monthly rental payment under part B of title

XVIII of the Social Security Act for an enteral or parenteral
pump furnished on or after April 1, 1990, shall be determined in

accordance with the methodology under which monthly rental

payments for such pumps were determined during 1989.

(2) Cap on Rental Payments, Servicing, and Repairs.—In
the case of an enteral or parenteral pump described in para-
graph (1) that is furnished on a rental basis during a period of

medical need

—

(A) monthly rental pajmients shall not be made under
part B of title XVIII of the Social Security Act for more
than 15 months during such period, and

(B) after monthly rental payments have been made for 15
months during such period, pa5mient under such part shall

be made for maintenance and servicing of the pump in such
amounts as the Secretary of Health and Human Services
determines to be reasonable and necessary to ensure the
proper operation of the pump.

(c) Reduction in Fee Schedules for Seat-Lift Chairs and
Transcutaneous Electrical Nerve Stimulators.—Paragraph (1)

of such section 1834(a) is amended by adding at the end the following 42 USC 1395m.

new subparagraph:
"(D) Reduction in fee schedules for certain items.—

With respect to a seat-lift chair or transcutaneous electrical

nerve stimulator furnished on or after April 1, 1990, the
Secretary shall reduce the pajnnent amount applied under
subparagraph (B)(ii) for such an item by 15 percent.".

(d) Treatment of Power Driven Wheelchairs.—
(1) As ROUTINELY PURCHASED.—Section 1834(aX2XA) of the

Social Security Act (42 U.S.C. 1395m(aX2XA)) is amended—
(A) by striking "or" at the end of clause (i),

(B) by adding "or" at the end of clause (ii), and
(C) by inserting after clause (ii) the following new clause:

"(iii) which is a power-driven wheelchair (other than
a customized wheelchair that is classified as a cus-

tomized item under paragraph (4) pursuant to criteria

specified by the Secretary),".

(2) As CUSTOMIZED ITEM.—The Secretary of Health and
Human Services shall by regulation specify criteria to be used
by carriers in making determinations on a case-by-case basis as
whether to classify power-driven wheelchairs as a customized
item (as described in section 1834(aX4) of the Social Security
Act) for purposes of reimbursement under title XVIII of such
Act.

(e) Ostomy Suppues as Part of Home Health Services.—
(1) Specific inclusion in home health services.—Section

1861(mX5) of the Social Security Act (42 U.S.C. 1395x(mX5)) is

amended to read as follows:
"(5) medical supplies (including catheters, catheter supplies,

ostomy bags, and supplies related to ostomy care, but excluding

Regulations.
42 USC 1395m
note.
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|

drugs and biologicals) and durable medical equipment while
j

under such a plan;". ,

(2) Exclusion from covered items.—Section 1834(aX13) of !

such Act (42 U.S.C. 1395m(aX13)) is amended by inserting after
|

"intraocular lenses" the following: "or medical supplies (includ-

ing catheters, catheter supplies, ostomy bags, and supplies re-

lated to ostomy care) furnished by a home health agency under I

section 1861(mX5)".
I

(3) Requiring provision as part op home health services.—
!

Section 1866(aXl) of such Act (42 U.S.C. 1395cc(aXl)) is amend-
ed—

(A) by striking "and" at the end of subparagraph (N),

(B) by striking the period at the end of subparagraph (O)
and inserting "; and",

(C) and by inserting after subparagraph (O) the following
new subparagraph:

"(P) in the case of home health agencies which provide home
health services to individuals entitled to benefits imder this title

who require ostomy supplies (described in section 1861(mX5)), to
offer to furnish such supplies to such an individual as part of
their furnishing ofhome health services.".

42 use 1395m (4) EFFECTIVE DATE.—The amendments made by this subsec-
tion shall apply with respect to items furnished on or after

January 1, 1990.

SEC. 6113. MENTAL HEALTH SERVICES.

(a) EuMiNATiNG Restriction on Psychologists* Services to
Services Furnished at Community Mental Health Centers.—
Section 1861(ii) of the Social Security Act (42 U.S.C. 1395x(ii)) is

amended by striking "on-site at a community mental health center"
and all that follows through "because of similar circumstances of
the individual,".

(b) CJunical Social Workers.—
(1) Coverage op services.—Section 1861(sX2) of the Social

Security Act (42 U.S.C. 1395x(sX2)) is amended—
(A) by striking "and" at the end of subparagraph (L);

(B) by adding "and" at the end of subparagraph (M); and
(C) by adding at the end the following new subparagraph:

"(N) clinical social worker services (as defined in subsection

(hhX2));".

(2) Definitions.-Section 1861 of such Act (42 U.S.C. 1395x) is

amended

—

(A) in subsection (sX2XHXii), by striking "(hh)" and insert-

ing "(hhX2)", and
(B) in subsection (hh)

—

(i) by amending the heading to read as follows:

"Clinical Social Worker; Clinical Social Worker Services",

(ii) by redesignating clauses (i) and (ii) of paragraph
(3)(B) as subclauses d) and (II), respectively,

(iii) by redesignating subparagraphs (A) and (B) of

paragraph (3) as clauses (i) and (ii), respectively,

(iv) by redesignating paragraphs (1), (2), and (3) as
subparagraphs (A), (B), and (C), respectively,

(v) by striking "(hh)" and inserting "(hhXD", and
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(vi) by adding at the end the following new para-
graph:

"(2) The term 'clinical social worker services' means services

performed by a clinical social worker (as defined in paragraph (1))

for the diagnosis and treatment of mental illnesses (other than
services furnished to an inpatient of a hospital and other than
services furnished to an inpatient of a skilled nursing facility which

I

the facility is required to provide as a requirement for participation)

I

which the clinical social worker is legally authorized to perform

j

under State law (or the State regulatory mechanism provided by

I

State law) of the State in which such services are performed as
would otherwise be covered if furnished by a physician or as an
incident to a physician's professional service.".

(3) Payment basis.—Section 1833 of such Act (42 U.S.C. 13951)

is amended

—

(A) by inserting after clause (E) of subsection (aXD the
following new clause: "(F) with respect to clinical social

worker services under section 1861(sX2XN), the amounts
paid shall be 80 percent of the lesser of (i) the actual charge
for the services or (ii) 75 percent of the amount determined
for payment of a psychologist under clause (L),"; and

(B) in subsection (p)

—

(i) by striking "1861(sX2XL) and" and by inserting

"1861(sX2XL),", and
(ii) by inserting "and in the case of clinical social

worker services for which payment may be made under
this part only pursuant to section 1861(sX2XN)," after

"1861(sX2XM),".
(c) Development of Criteria Regarding Consultation with a 42 use 1395/

PHYSiciAN.—The Secretary of Health and Human Services shall, ^^^^

taking into consideration concerns for patient confidentiality, de-

velop criteria with respect to payment for qualified psychologist
services for which payment may be made directly to the psychologist
under part B of title XVIII of the Social Security Act under which
such a psychologist must agree to consult with a patient's attending
physician in accordance with such criteria.

(d) EuMiNATiNG Dollar Limitation on Mental Health Serv-
ices.—Section 1833(dXl) of the Social Security Act (42 U.S.C.
13951(dXl)) is amended by striking "whichever" and all that follows
in the first sentence and inserting "62 y2 percent of such expenses.".

(e) Effective Date.—The amendments made by this section, and 42 USC 1395/

the provisions of subsection (c), shall apply to services furnished on
or after July 1, 1990, and the amendments made by subsection (d)

shall apply to expenses incurred in a year beginning with 1990.

SEC. 6114. COVERAGE OF NURSE PRACTITIONER SERVICES IN NURSING
FACILITIES.

(a) Services Covered.—Section 1861(sX2) of the Social Security
Act (42 U.S.C. 1395x(sX2)) is amended—

(1) by striking "and" at the end of subparagraph (J), and
(2) in subparagraph (K)

—

(A) in clause (i), by striking "and" at the end,
(B) in clause (ii), by striking "to such services" and insert-

ing "to services described in clause (i) or (ii)",

(C) by redesignating clause (ii) as clause (iii), and
(D) by inserting after clause (i) the following new clause:
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"(ii) services which would be physicians' services if furnished
i

by a physician (as defined in subsection (rXD) and which are
j

performed by a nurse practitioner (as defined in subsection
(aaX3)) working in collaboration (as defined in subsection (aaX4))

,

with a physician (as defined in subsection (rXD) in a skilled
|

nursing facility or nursing facility (as defined in section 1919(a))

which the nurse practitioner is legally authorized to perform by I

the State in which the services are performed, and'*.

(b) Determination of Payment Amount.—Section 1842(bX12XA)
of such Act (42 U.S.C. 1395u(bX12XA)) is amended by strikmg "physi-
cian assistant acting under the supervision of a phvsician" and
inserting "physician assistants and nurse practitioners .

(c) Payment to Employer; Payment for Routine Visits by Mem-
bers OF A Team.—Section 1842(b) of such Act (42 U.S.C. 1395u(b)) is

amended

—

(1) in clause (C) of the first sentence of paragraph (6), by
inserting "or nurse practitioner'* after "physician assistant"',

and
(2) by adding at the end of paragraph (2), the following new

subparagraph:
"(C) In the case of residents of nursing facilities who receive

services described in clause (i) or (ii) of section 1861(sX2)(K) per-
formed by a member of a team, the Secretary shall instruct carriers

to develop mechanisms which permit routine payment under this

part for up to 1.5 visits per month per resident. In the previous
sentence, the term 'team' refers to a physician and includes a
physician assistant acting under the supervision of the physician or
a nurse practitioner working in collaboration with that physician, or
both.".

(d) Definition of Collaboration.—Section 1861(aa) of such Act
(42 U.S.C. lo95x(aa)) is amended by adding at the end the following
new paragraph:

"(4) The term 'collaboration' means a process in which a nurse
practitioner works with a physician to deliver health care services

within the scope of the practitioner's professional expertise, with
medical direction and appropriate supervision as provided for in

jointly developed guidelines or other mechanisms as defined by the
law of the State in which the services are performed.".

42 use 1395u (e) StATE DEMONSTRATION PROJECTS ON APPLICATION OF LlMITA-
TiON ON Visits Per Moimi Per Resident on Aggregate Basis for
A Team.—The Secretary of Health and Human Services shall pro-

vide for at least 1 demonstration project under which, in the applica-

tion of section 1842(bX2XC) of the Social Security Act (as added by
subsection (cX2) of this section) in one or more States, the limitation

on the number of visits per month per resident would be applied on
an average basis over the aggregate total of residents receiving

services from members of the team.
42 use I395u (f) EFFECTIVE Date.—The amendments made by this section shall

apply to services furnished on or after April 1, 1990.

SEC. 6115. COVERAGE OF SCREENING PAP SMEARS.

(a) In General.—Section 1861 of the Social Security Act (42 U.S.C.

1395x), as amended by section 6003(gX3XA) of this subtitle, is

amended

—

(1) in subsection (s)

—

(A) by striking "and" at the end of paragraph (12),
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I

(B) by striking the period at the end of paragraph (13) and
I inserting and",

(C) by redesignating paragraphs (14) and (15) as para-
graphs (15) and (16), respectively, and

(D) by inserting after paragraph (13) the following new
paragraph;

"(14) screening pap smear."; and
I

(2) by adding at the end the following new subsection:

j
"Screening Pap Smear

"(nn) The term 'screening pap smear' means a diagnostic labora-

tory test consisting of a routine exfoliative cytology' test (Papani-
colaou test) provided to a woman for the purpose of early detection
of cervical cancer and includes a physician's interpretation of the
results of the test, if the individual involved has not had such a test

during the preceding 3 years (or such shorter period as the Secretary

I

may specify in the case of a woman who is at high risk of developing
cervical cancer (as determined pursuant to factors identified by the

I Secretary)).".

I
(b) Revision of Exclusion Grounds.—Section 1862(aXlXF) of

such Act (42 U.S.C. 1395y(aXlXF)) is amended by inserting before the
semicolon at the end the following: and, in the case of screening
pap smear, which is performed more frequently than is provided
under 1861(nn)".

(c) Conforming Amendments.—Sections 1864(a), i865(a),

1902(aX9)(C), and 1915(aXlXBXiiXI) of such Act (42 U.S.C. 1395aa(a),

1395bb(8), 1396(aX9)(C), 1396n(aXlXB)(iiXI)) are each amended by 42 USC 1396a.

strikuig "paragraphs (14) and (15)" and inserting "paragraphs (15)

and (16)".

(d) Effective Date.—The amendments made by this section shall 42 USC I395x

apply to screening pap smears performed on or after July 1, 1990.

SEC. 6116. COVERAGE UNDER, AND PAYMENT FOR, OUTPATIENT RURAL
PRIMARY CARE HOSPITAL SERVICES UNDER PART B.

^^OVERAG'E

(1) Section 1861(mm) of the Social Security Act (42 U.S.C.
1395x(mm)), as added by section 6003(gX3XA) of this subtitle, is

amended by adding at the end the following:
"(3) The term 'outpatient rural primary care hospital services'

means medical and other health services furnished by a rural
primary care hospital.".

(2) Section 1832(aX2) of such Act (42 U.S.C. 1395k(aX2)) is

amended

—

(A) in subparagraph (F), by strildng "and" at the end,
(B) in subparagraph (G) by striking the period at the end and

j

inserting "; and", and
(C) by inserting after subparagraph (G) the following new

j

subparagraph:
i

"(H) outpatient rural primary care hospital services (as

defined in section 1861(mmX3)).'

.

(b) Payment.—
(1) Section 1833(a) of such Act (42 U.S.C. 13951(a)) is

amended

—

(A) in paragraph (2), in the matter before subparagraph
(A), by striking "and (G)" and inserting "(G), and (H)",

(B) in paragraph (4), by striking "and" at the end.

i



103 STAT. 2220 PUBLIC LAW 101-239—DEC. 19, 1989

(C) in paragraph (5), by striking the period at the end and
|

inserting and", and
(D) by inserting after paragraph (5) the following new

paragraph:
"(6) in the case of outpatient rural primary care hospital

services, the amounts described in section 1834(g).".

(2) Section 1834 of such Act (42 U.S.C. 1395m) is amended by
adding at the end the following new subsection:

"(g) Payment for Outpatient Rural Primary Care Hospital
Services.—

"(1) In general.—The amount of pa5rment for outpatient
rural primary care hospital services provided during a year

|

before 1993 in a rural primary care hospital under this part i

shall be determined by one of the 2 following methods, as
|

elected by the rural primary care hospital: i

"(A) Cost-based facility fee plus professional I

CHARGES.—
I

"(i) Faciuty fee.—With respect to facility services,
j

not including any services for which payment may be
I

made under clause (ii), there shall be paid amounts
equal to the amounts described in section 1833(a)(2XB)
(describing amounts paid for hospital outpatient serv-

|

ices). I

"(ii) Reasonable charges for professional serv-
i

ices.—In electing treatment under this subparagraph,
i

pajonent for professional medical services otherwise
|

included within outpatient rural primary care hospital
|

services shall be made under such other provisions of

this part as would apply to pajrment for such services if
|

they were not included in outpatient rural primary
care hospital services.

"(B) All-inclusive rate.—With respect to both facility

services and professional medical services, there shall be
paid amounts equal to the costs which are reasonable and
related to the cost of furnishing such services or which are
based on such other tests of reasonableness as the Secretary
may prescribe in regulations, less the amount the hospital

may charge as described in clause (i) of section 1866(aX2XA),
but in no case may the pajmient for such services (other

than for items and services described in section

1861(s)(10)(A) and for items and services furnished in

connection with obtaining a second opinion required under
section 1164(cX2), or a third opinion, if the second opinion
was in disagreement with the first opinion) exceed 80 per-

cent of such costs.

"(2) Development and implementation of all inclusive,
PROSPECTIVE PAYMENT SYSTEM.— Not later than January 1, 1993,

the Secretary shall develop and implement a prospective pay-
ment system for determining payments under this part for

outpatient rural primary care hospital services using a meth-
odology that includes all costs in providing all such services

(including related professional medical services) and that deter-

mines the payment amount for such services on a prospective
basis.".
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Subpart B—Technical and Miscellaneous Provisions

SEC. 6131. MODIFICATION OF PAYMENT FOR THERAPEUTIC SHOES FOR
INDIVIDUALS WITH SEVERE DIABETIC FOOT DISEASE.

(a) PERMirnNG Additional Inserts.—
(1) In GENERAL.—Section 1833(o) of the Social Security Act (42

U.S.C. 13951(0)) is amended—
(A) by amending subparagraph (A) of paragraph (1) to

read as follows:

"(A) no pa3rment may be made under this part, with respect to

any individual for any year, for the furnishing of—
"(i) more than one pair of custom molded shoes (including

inserts provided with such shoes) and 2 additional pairs of

inserts for such shoes, or
"(ii) more than one pair of extra-depth shoes (not includ-

ing inserts provided with such shoes) and 3 pairs of inserts

for such shoes, and";
(B) in paragraphs (IXB) and (2XA), by striking "limit" and

inserting "limits";

(C) in the second sentence of paragraph (1), by inserting
"(or inserts)" after "shoes" each place it appears;

(D) by amending clause (i) of paragraph (2)(A) to read as
follows:

"(i) for the furnishing of

—

"(I) one pair of custom molded shoes (including any in-

serts that are provided initially with the shoes) is $300, and
"(II) any additional pair of inserts with respect to such

shoes is $50; and"; and
(E) in paragraph (2XAXiiXn), by inserting "any pairs of

after "$50 for".

(2) Conforming amendment.—Section 1861(sX12) of such Act
(42 U.S.C. 1395x(sX12)) is amended by inserting "with inserts"
after "custom molded shoes".

(b) Permitting Substitution of Shoe Modifications for In-
serts.—Section 1833(o)(2) of such Act is amended by adding at the
end the following new subparagraph:

"(D) In accordance with procedures established by the Secretary,
an individual entitled to benefits with respect to shoes described in

section 1861(s)(12) may substitute modification of such shoes instead
of obtaining one (or more, as specified by the Secretary) pairs of
inserts (other than the original pair of inserts with respect to such
shoes). In such case, the Secretary shall substitute, for the limits

established under subparagraph (A), such limits as the Secretary
estimates will assure that there is no net increase in expenditures
under this subsection as a result of this subparagraph.".

(c) Effective Date.— 42 use 1395/

(1) The amendments made by this section shall apply with
respect to therapeutic shoes and inserts furnished on or after
July 1, 1989.

(2) In applying the amendments made by this section, the
increase under subparagraph (C) of section 1833(oX2) of the
Social Security Act shall apply to the dollar amounts specified
under subparagraph (A) of such section (as amended by this

section) in the same manner as the increase would have applied
to the dollar amounts specified under subparagraph (A) of such
section (as in effect before the date of the enactment of this Act).
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42 use 1395k
note.

42 use 1395k
note.

42 use 1395/
note.

42 use 1395m
note.

Reports.

42 use 1395b-l
note.

Reports.

42 use 1395/
note.

SEC. 6132. PAYMENTS TO CERTIFIED REGISTERED ANESTHETISTS. I

(a) Extension and Expansion of CRNA Pass-Through.—Section i

9320(k) of the Omnibus Budget Reconciliation Act of 1986, as added
'

by section 608(cX2) of the Family Support Act of 1988, is amended— l

(1) by striking "250" each place it appears and inserting I

"500";
I

(2) in paragraph (1)

—

(A) by striking "1989, 1990, and 1991" and inserting "a
1

year (beginning with 1989)", and
(B) by striking "before April 1, 1989," and inserting "at

;

any time before the year";
|

(3) in paragraph (2)—
|

(A) by striking "1990 or 1991" and inserting "in a year 1

(after 1989)", and
j

(B) by striking "each respective year" and inserting "the \

year"; and
|

(4) by striking paragraph (3).
|

(b) Effective Date.—The amendments made by this section shall
j

apply to services furnished on or after January 1, 1990. 1

SEC. 6133. INCREASE IN PAYMENT LIMIT FOR PHYSICAL AND OCCUPA- !

TIONAL THERAPY SERVICES.

(a) In General.—Section 1833(g) of the Social Security Act (42
|

U.S.C. 13951(g)) is amended by striking "$500" each place it appears i

and inserting "$750".
|

(b) Effective Date.—The amendment made by subsection (a)
|

shall apply to services furnished on or after January 1, 1990. i

SEC. 6134. STUDY OF PAYMENT FOR PORTABLE X-RAY SERVICES.

The Secretary of Health and Human Services shall conduct a I

study of the costs of furnishing, and payments for, portable x-ray
services under part B of title XVIII of the Social Security Act. Not
later than 1 year after the date of the enactment of this Act, the
Secretary shall report to Congress on the results of such study and
shall include a recommendation respecting whether payment for

such services should be made in the same manner as for radiologists'

services or on the basis of a separate fee schedule.

SEC. 6135. EXTENSION OF MUNICIPAL HEALTH SERVICE DEMONSTRA-
TION PROJECTS.

Section 9215 of the CJonsolidated Omnibus Budget Reconciliation
Act of 1985 is amended

—

(1) by striking ", for a period of three additional years," and
inserting "through December 31, 1993,"; and

(2) by adding at the end the following: "The Secretary shall

submit a report to Congress on the waiver program with respect
to the quality of health care, beneficiary costs, and such other
factors as may be appropriate.".

SEC. 6136. STUDY OF REIMBURSEMENT FOR AMBULANCE SERVICES.

(a) In General.—The Secretary of Health and Human Services
shall conduct a study to determine the adequacy and appropriate-
ness of payment amounts under title XVIII of the Social Security
Act for ambulance services. Such study shall examine at least the
following:

(1) The effect of payment amounts on the provision of ambu-
lance services in rural areas.
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(2) The relationship of such payment amounts to the direct

and indirect costs of providing ambulance services. Such rela-

tionship shall be examined separately

—

(AXi) for tax-subsidized, municipally-owned and operated
services, (ii) for volunteer services, (iii) for private, for-profit

services, and (iv) for hospital-own^ services, and
(B) for different levels (such as basic life support and

advanced life support) ofsuch services.

(3) How such payment amounts compare to the payment
amounts made for ambulance services under medicaid plans
under title XIX ofsuch Act.

(b) Report.—By not later than one year after the date of the
enactment of this Act, the Secretary shall submit a report to

Congress on the results of the study conducted under subsection (a)

and shall include in the report such reconmiendations for changes in

medicare payment policy with respect to ambulance services as may
be needed to ensure access by medicare beneficiaries to quality

ambulance services in metropolitan and rural areas.

SEC. 6137. PROPAC STUDY OF PAYMENTS FOR SERVICES IN HOSPITAL 42 USC 1395Z

OUTPATIENT DEPARTMENTS.

(a) In General.—^The Prospective Payment Assessment Commis-
sion shall conduct a study on payment under title XVIII of the
Social Security Act for hospital outpatient services. Such study shall
include an examination of—

(1) the sources of growth in si>ending for hospital outpatient
services;

(2) the differences between the costs of delivering services in a
hospital outpatient department as opi>osed to providing similar
services in other appropriate settings (including ambulatory
surgery centers and physician offices);

(3) the effects on outpatient hospital costs of the step-down
method used to allocate hospital capital between inpatient and
outpatient departments and the extent to which hospital out-

patient costs were affected by the implementation of the
prospective payment system of payment for inpatient hospital

services and by increased review of such services by peer review
organizations; and

(4) alternative methods for reimbursing hospitals for services
in outpatient departments under the medicare program, includ-
ing prospective payment methods, fee schedules, and such other
methods as the Commission may consider appropriate.

(b) Reports.—(1) By not later than July 1, 1990, the Commission
shall submit a report to Congress on the study conducted under
subsection (a) with respect to the portions of the study described in
paragraphs (1), (2), and (3) of such subsection, and shall include in
the report such recommendations as the Commission deems appro-
priate.

(2) By not later than March 1, 1991, the Commission shall submit
a report to Congress on the study conducted under subsection (a)

with respect to the portion of the study described in paragraph (4) of
such subsection, and shall include in the report such recommenda-
tions as the Commission deems appropriate.
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42 use 1395W-1 SEC 6138. PHYSPRC STUDY OF PAYMENTS FOR ASSISTANTS AT STJRGERY.
I

>
°°^

(a) Study; Contents.—^The Physician Payment Review Commis- i

sion shall conduct a study ofthe payments made imder title XVIII of
[

the Social Security Act for assistants at surgery. Such study shall t

examine—
I

(1) the necessity and appropriateness of using an assistant at
[

surgery; '

(2) the use of physician and non-physician assistants at sur-
j

gerr,
I

(3) the appropriateness of providing for payments, and the
appropriate level of pajrment, under title XVIII of the Social
Security Act for assistants at surgery; and

(4) the effect of the amendments made by section 9338 of the
Oxnnibus Budget Reconciliation Act of 1986 on the employment
of roistered nurses as assistants at surgery, and whether or not <

the reductions described in subsection (d) of such section have
been implemented.

\

(b) Report.—^By not later than April 1, 1991, the Commission shall
j

submit a report to Congress on the study conducted under subsec-
|

tion (a), and shall include in the report such recommendations as it <

deems appropriate.
|

42 use 1395m SEC. 6139. GAO STUDY OF STANDARDS FOR USE OF AND PAYMENT FOR
note. ITEMS OF DURABLE MEDICAL EQUIPMENT.

(a) Study.—^The Comptroller General shall conduct a study of the
appropriate uses of items of durable medical equipment and of the
appropriate criteria for making determinations of medical necessity
under title XVIII of the Social Security Act for such items, with
particular emphasis on items (including seat-lift chairs) that may be
subject to abusive billing practices. Such study shall include an
an^ysis of

—

(1) the appropriate use of forms in making medical necessity
i

determinations for items of durable medical equipment under i

such title; and I

(2) procedures for identifying items of durable medical equip-
ment that should no longer be covered under such title.

(b) Use op Panel in Conducting Study.—The Comptroller Gen-
|

eral shall conduct such study with a panel convened by the
Comptroller General consisting of—

(1) specialists in the disciplines of orthopedic medicine, re-

habilitation, arthritis, and geriatric medicine;
(2) representatives ofconsumer organizations; and
(3) representatives of carriers under the medicare program.

(c) Report.—Not later than April 1, 1991, the Comptroller General
\

shall submit a report to the Committees on Ways and Means and
Energy and Commerce of the House of Representatives and the
Committee on Finance of the Senate on the study conducted under
subsection (a), and shall include in such report such recommenda-
tions as the Comptroller General deems appropriate.

i

SEC. 6140. NARROWING OF RANGE OF AMOUNTS RECOGNIZED FOR ITEMS
OF DURABLE MEDICAL EQUIPMENT.

Paragraphs (8) and (9) of section 1834(a) of the Social Security Act
(42U.S.C. 1395m(a)) are each amended in subparagraph (D)

—

(1) in clause (i), by striking "1991" and all that follows

through "80 percent" and inserting "1991, may not exceed 125
percent, and may not be lower than 85 percent* ; and

!
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(2) in clause (ii), by striking "125 percent" and all that follows

through "85 percent" and inserting "120 percent, and may not
be lower than 90 percent".

SEC. 6141. PHYSICIAN OFFICE LABS.

(a) In General.—Section 1861(s) of the Social Security Act (42

U.S.C. 1395x(s)) is amended—
(1) in the matter following paragraph (14), by striking "which

is independent" and all that follows through "per year," and
inserting the following: ", including a laboratory that is part
of;

(2) by redesignating paragraph (16) as subparagraph (B); and
(3) by inserting immediately after paragraph (15) the follow-

ing:

"(16)(A) meets the certification requirements under section

353 of the Public Health Service Act; and".
(b) Effective Date.—The amendments made by subsection (a) 42 use I395x

shall take effect on the date of the enactment of this Act.

SEC. 6142. STUDY OF REIMBURSEMENT FOR BLOOD CLOTTING FACTOR
FOR HEMOPHILIA PATIENTS.

The Secretary of Health and Human Services shall review the
current methodology for reimbursing for blood clotting factor for

hemophilia patients under part B of title XVIII of the Social Secu-
rity Act and shall evaluate the effect of such methodology on the
accessibility and affordability of such factor to medicare bene-
ficiaries. By not later than 6 months after the date of the enactment Reports,

of this Act, the Secretary shall report to the Committees on Energy
and Commerce and Ways and Means of the House of Representa-
tives and the Committee on Finance of the Senate on such review
and shall include in such report such recommendations as the
Secretary deems appropriate.

PART 3—PROVISIONS RELATING TO PARTS A
ANDB

Subpart A—General Provisions

SEC. 6201. REDUCTIONS UNDER ORIGINAL SEQUESTER ORDER AND AP- 2 USC 902 note.

PLICABILITY OF NEW SEQUESTER ORDER FOR HEALTH
MAINTENANCE ORGANIZATIONS.

Notwithstanding any other provision of law (including section
11002 or any other provision of this Act), the reductions in the
amount of payments required under title XVIII of the Social Secu-
rity Act made by the final sequester order issued by the President
on October 16, 1989, pursuant to section 252(b) of the Balanced
Budget and Emergency Deficit Control Act of 1985 shall continue to
be effective (as provided by sections 252(aX4)(B) and 256(d)(2) of such
Act) through December 31, 1989, with respect to payments under
section 1833(a)(lXA) or 1876 of the Social Security Act, section 402 of
the Social Security Amendments of 1967, or section 222 of the Social
Security Amendments of 1972. Each such payment made during
fiscal year 1990 after such date shall be increased by 1.42 percent
above what it would otherwise be under this Act.

SEC. 6202. MEDICARE AS SECONDARY PAYER.

(a) Identification of Medicare Secondary Payer Situations.—
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(1) Disclosure of certain taxpayer identity information
|

for verification of employment status of medicare bene-
ficiary and spouse of medicare beneficiary.—

|

(A) In general.—Subsection (1) of section 6103 of the
26 use 8103. Internal Revenue Code of 1986 (relating to disclosure of I

returns and return information for purposes other than tax I

administration) is amended by adding at the end thereof
j

the following new paragraph:
"(12) Disclosure of certain taxpayer identity information

|

for verification of employment status of medicare bene-
i

ficiary and spouse of medicare beneficiary.—
"(A) Return information from internal revenue serv- i

ICE.—The Secretary shall, upon written request from the
|

Com.missioner of Social Security, disclose to the Commis-
j

sioner available filing status and taxpayer identity informa- i

tion from the individual master files of the Internal I

Revenue Service relating to whether any medicare bene- '

ficiaiy identified by the Commissioner was a married I

individual (as defined in section 7703) for any specified year
|

after 1986, and, if so, the name of the spouse of such i

individual and such spouse's TIN.
"(B) Return information from social security adminis-

tration.—The Commissioner of Social Security shall, upon I

written request from the Administrator of the Health Care
[

Financing Administration, disclose to the Administrator
|

the following information: \

"(i) The name and TIN of each medicare beneficiary
|

who is identified as having received wages (as defined
|

in section 3401(a)) from a qualified employer in a pre-

vious year.
I

"(ii) For each medicare beneficiary who was identi-
|

fied as married under subparagraph (A) and whose
j

spouse is identified as having received wages from a
,

qualified employer in a previous year—
i

"(I) the name and TIN of the medicare bene-
j

ficiary, and
|

"(II) the name and TIN of the spouse.
I

"(iii) With respect to each such qualified employer,
|

the name, address, and TIN of the employer and the
|

number of individuals with respect to whom written
statements were furnished under section 6051 by the
employer with respect to such previous year.

|

"(C) Disclosure by health care financing administra-
|

TION.—With respect to the information disclosed under
|

subparagraph (B), the Administrator of the Health Care
!

Financing Administration may disclose— i

"(i) to the qualified employer referred to in such I

subparagraph the name and TIN of each individual

identified under such subparagraph as having received
j

wages from the employer (hereinafter in this subpara-
graph referred to as the 'employee') for purposes of

determining during what period such employee or the
employee's spouse may be (or have been) covered under i

a group health plan of the employer and what benefits

are or were covered under the plan (including the
i

name, address, and identifjdng number of the plan), i

i
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"(ii) to any group health plan which provides or
provided coverage to such an employee or spouse, the
name of such employee and the employee's spouse (if

the spouse is a medicare beneficiary) and the name and
address of the employer, and, for the purpose of
presenting a claim to the plan

—

"(I) the TIN of such employee if benefits were
paid under title XVIII of the Social Security Act
with respect to the employee during a period in

which the plan was a primary plan (as defined in

section 1862(b)(2)(A) of the Social Security Act), and
"(II) the TIN of such spouse if benefits were paid

under such title with respect to the spouse during
such period, and

"(iii) to any agent of such Administrator the informa-
tion referred to in subparagraph (B) for purposes of
carrying out clauses (i) and (ii) on behalf of such
Administrator.

"(D) Special rules.—
"(i) Restrictions on disclosure.—Information may

be disclosed under this paragraph only for purposes of,

and to the extent necessary in, determining the extent
to which any medicare beneficiary is covered under any
group health plan.

"(ii) Timely response to requests.—Any request
made under subparagraph (A) or (B) shall be complied
ydth as soon as possible but in no event later than 120
days after the date the request was made.

"(E) Definitions.—For purposes of this paragraph

—

"(i) Medicare beneficiary.—The term 'medicare
beneficiary' means an individual entitled to benefits
under part A, or enrolled under part B, of title XVIII of
the Social Security Act, but does not include such an
individual enrolled in part A under section 1818.

"(ii) Group health plan.—The term 'group health
plan' means—

"(I) any group health plan (as defined in section
5000(b)(1)), and

"(II) any large group health plan (as defined in

section 5000(b)(2)).

"(iii) Qualified employer.—The term 'qualified em-
ployer' means, for a calendar year, an employer v/hich
has furnished written statements under section 6051
with respect to at least 20 individuals for wages paid in
the year.

"(F) Termination.—Subparagraphs (A) and (B) shall not
apply to

—

"(i) any request made after September 30, 1991, and
"(ii) any request made before such date for informa-

tion relating to

—

"(I) 1990 or thereafter in the case of subpara-
graph (A), or

"(II) 1991 or thereafter in the case of subpara-
graph (B)."

(B) Safeguards.—
(i) Paragraph (3) of section 6103(a) of such Code is 26 USC 6103.

amended by inserting "(1)(12)," after "(e)(l)(D)(iii),".
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i

(ii) Subparagraph (A) of section 6103(p)(3) of such

'

26 use 6103. Code is amended by striking "or (11)" and inserting i

"(11), or (12)".

(iii) Paragraph (4) of section 6103(p) of such Code is
i

amended in the material preceding subparagraph (A)
|

by striking "or (9) shall" and inserting "(9), or (12),

shall". '

(iv) Clause (ii) of section 6103(p)(4)(F) of such Code is
j

amended by striking "or (11)" and inserting "(11), or
(12)".

(v) The next to the last sentence of paragraph (4) of
section 6103(p) of such Code is amended by inserting

j

"or which receives any information under subsection i

(1X12)(B) and which discloses any such information to
|

any agent" before ", this paragraph". !

(C) Penalty.—Paragraph (2) of section 7213(a) of such
|

Code is amended by striking "or (10)" and inserting "(10), or ,

(12)".
I

26 use 6103 (D) Effective date.—The amendments made by this
|

paragraph shall take effect on the date of the enactment of
this Act.

(2) Responsibilities of hcfa.—
(A) In general.—Section 1862(b) of the Social Security

Act (42 U.S.C. 1395y(b)), as amended by subsection (b)(1) of
this section, is amended by inserting after paragraph (4) the i

following new paragraph:
\

"(5) Identification of secondary payer situations.—
I

"(A) Requesting matching information.—
"(i) Commissioner of social security.—The Commis- :

sioner of Social Security shall, not less often than
i

annually, transmit to the Secretary of the Treasury a
list of the names and TINs of medicare beneficiaries (as

defined in section 6103(1)(12) of the Internal Revenue
Code of 1986) and request that the Secretary disclose to

the Commissioner the information described in

subparagraph (A) of such section.

"(ii) Administrator.—The Administrator of the
Health Care Financing Administration shall request,

not less often than annually, the Commissioner of the
Social Security Administration to disclose to the
Administrator the information described in subpara-
graph (B) of section 6103(1)(12) of the Internal Revenue
Code of 1986.

"(B) Disclosure to fiscal intermediaries and car-
riers.—In addition to any other information provided
under this title to fiscal intermediaries and carriers, the
Administrator shall disclose to such intermediaries and
carriers (or to such a single intermediary or carrier as the
Secretary may designate) the information received under
subparagraph (A) for the purposes of carrying out this

subsection.

"(C) Contacting employers.—
"(i) In general.—With respect to each individual (in

this subparagraph referred to as an 'employee') who
was furnished a written statement under section 6051
of the Internal Revenue Code of 1986 by a qualified

employer (as defined in section 6103(l)(12)(D)(iii) of such
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Code), as disclosed under subparagraph (B), the appro-
priate fiscal intermediary or carrier shall contact the
employer in order to determine during what period the
employee or employee's spouse may be (or have been)
covered under a group health plan of the employer and
the nature of the coverage that is or was provided
under the plan (including the name, address, and
identifying number of the plan).

"(ii) Employer response.—Within 30 days of the date
of receipt of the inquiry, the employer shall notify the
intermediary or carrier making the inquiry as to the
determinations described in clause (i). An employer
(other than a Federal or other governmental entity)

who willfully or repeatedly fails to provide timely and
accurate notice in accordance with the previous sen-

tence shall be subject to a civil money penalty of not to

exceed $1,000 for each individual with respect to which
such an inquiry is made. The provisions of section
1128A (other than subsections (a) and 0))) shall apply to

a civil money penalty under the previous sentence in

the same manner as such provisions apply to a penalty
or proceeding under section 1128A(a).

' (iii) Sunset on requirement.—Clause (ii) shall not
apply to inquiries made after September 30, 1991.".

(B) Deadune for first request.—The Commissioner of 42 use I395y

Social Security shall first—
(i) transmit to the Secretary of the Treasury informa-

tion under paragraph (5)(A)(i) of section 1862(b) of the
Social Security Act (as inserted by subparagraph (A)),

and
(ii) request from the Secretary disclosure of informa-

tion described in section 6013(1)(12)(A) of the Internal
Revenue Code of 1986,

by not later than 14 days after the date of the enactment of
this Act.

(b) Uniform Enforcement and Coordination of Benefits.—
(1) In general.—Section 1862 of the Social Security Act (42

U.S.C. 1395y) is amended—
(A) in the heading, by adding at the end the following:

"and medicare as secondary payer"; and
(B) by amending subsection (b) to read as follows:

"(b) Medicare as Secondary Payer.—
"(1) Requirements of group health plans.—

"(A) Working aged under group health plans.—
"(i) In general.—A group health plan

—

"(I) may not take into account, for any item or
service furnished to an individual 65 years of age
or older at the time the individual is covered under
the plan by reason of the current emplojmient of
the individual (or the individual's spouse), that the
individual is entitled to benefits under this title

under section 226(a), and
"(II) shall provide that any employee age 65 or

older, and any employee's spouse age 65 or older,

shall be entitled to the same benefits under the
plan under the same conditions as any employee,
and the spouse of such employee, under age 65.
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"(ii) Exclusion of group health plan of
SMALL EMPLOYER.—Clause (i) shall not apply to aj

group health plan unless the plan is sponsored by^

or contributed to by an employer that has 20 or,

more employees for each working day in each of 20|

or more calendar weeks in the current calendar
year or the preceding calendar year. I

"(iii) Exception for small employers in multih
EMPLOYER OR MULTIPLE EMPLOYER GROUP HEALTH|
PLANS.—Clause (i) also shall not apply with respect
to individuals enrolled in a multiemployer or mulj
tiple employer group health plan if the coverage of}

the individuals under the plan is by virtue of|

employment with an employer that does not havei
20 or more employees for each working day in each'
of 20 or more calendar weeks in the current cal-|

endar year or the preceding calendar year; except
that the exception provided in this clause shall'

only apply if the plan elects treatment under thisj

clause. '

''(iv) Exception for individuals with end stage!
RENAL disease.—Clause (i) shall not apply to an
item or service furnished in a month to an Individ-'

ual if for the month the individual is, or would'
upon application be, entitled to benefits under sec-i

tion 226A.
|

"(v) Group health plan defined.—In thisj

subparagraph, and subparagraph (C), the term,
'group health plan' has the meaning given such:
term in section SOOOOdXI) of the Internal Revenue I

Code of 1986. I

"(B) Disabled active individuals in large group
|

health plans.—
I

"(i) In general.—A large group health plan (as de-j

fined in clause (iv)(II)) may not take into account that
an active individual (as defined in clause (iv)(I)) is

entitled to benefits under this title under section 226(b).
|

"(ii) Exception for individuals with end stage
RENAL DISEASE.—Clause (i) shall not apply to an item or
service furnished in a month to an individual if for the

'

month the individual is, or would upon application be,
\

entitled to benefits under section 226A.
'Xiii) Sunset.—Clause (i) shall only apply to items

and services furnished on or after January 1, 1987, and
before January 1, 1992.

'

"(iv) Definitions.—In this subparagraph:
"(I) Active individual.—The term 'active

j

individual' means an employee (as may be defined
in regulations), the employer, self-employed
individual (such as the employer), an individual I

associated with the employer in a business rela- i

tionship, or a member of the family of any of such
persons.

|

"(II) Large group health plan.—The term
'large group health plan' has the meaning given

\

such term in section 50000))(2) of the Internal
Revenue Code of 1986.
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"(C) Individual with end stage renal disease.—

A

group health plan (as defined in subparagraph (AXv))

—

"(i) may not take into account that an individual is

entitled to benefits under this title solely by reason of
section 226A during the 12-month period v/hich begins
with the earlier of—

"(I) the month in which a regular course of renal
dial3rsis is initiated, or

"(ID in the case of an individual who receives a
kidney transplant, the first month in which he
would be eligible for benefits under part A (if he
had filed an application for such benefits) under
the provisions of section 226A(bXl)(B); and

"(ii) may not differentiate in the benefits it provides
between individuals having end stage renal disease and
other individuals covered by such plan on the basis of
the existence of end stage renal disease, the need for

renal dialysis, or in any other manner;
except that clause (ii) shall not prohibit a plan from taking
into account that an individual is entitled to benefits under
this title solely by reason of section 226A after the end of
the 12-month period described in clause (i),

"(2) Medicare secondary payer.—
"(A) In general.—Pajrment under this title may not be

made, except as provided in subparagraph (B), with respect
to any item or service to the extent that

—

"(i) pa3mient has been made, or can reasonably be
expected to be made, with respect to the item or service

as required under paragraph (1), or
"(ii) payment has been made or can reasonably be

expected to be made promptly (as determined in accord-
ance with regulations) under a workmen's compensa-
tion law or plan of the United States or a State or under
an automobile or liability insurance policy or plan
(including a self-insured plan) or under no fault insur-
ance.

In this subsection, the term 'primary plan* means a group
health plan or large group health plan, to the extent that
clause (i) applies, and a workmen s compensation law or
plan, an automobile or liability insurance policy or plan
(including a self-insured plan) or no fault insurance, to the
extent that clause (ii) applies.

"(B) Conditional payment.—
"(1) Primary plans.—Any payment under this title

with respect to any item or service to which subpara-
graph (A) applies shall be conditioned on reimburse-
ment to the appropriate Trust Fund established by this

title when notice or other information is received that
payment for such item or service has been or could be
made under such subparagraph.

"(ii) Action by united states.—In order to recover
payment under this title for such an item or service,

the United States may bring an action against any
entity which is required or responsible under this

subsection to pay with respect to such item or service
(or any portion thereof) under a primary plan (and
may, in accordance v/ith paragraph (3XA) collect double
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damages against that entity), or against any other
!

entity (including any physician or provider) that has
j

received payment from that entity with respect to the i

item or service, and may join or intervene in any action
|

related to the events that gave rise to the need for the
j

item or service.

"(iii) Subrogation rights.—The United States shall I

be subrogated (to the extent of pajnnent made under
i

this title for such an item or service) to any right under
I

this subsection of an individual or any other entity to

payment with respect to such item or service under a
j

primary plan.

"(iv) Waiver of rights.—The Secretary may waive
I

(in whole or in part) the provisions of this subpara-
|

graph in the case of an individual claim if the
Secretary determines that the waiver is in the best

j

interests of the program established under this title. ,

"(3) Enforcement.—
"(A) Private cause of action.—There is established a

private cause of action for damages (which shall be in an
amount double the amount otherwise provided) in the case
of a primary plan which fails to provide for primary pay-
ment (or appropriate reimbursement) in accordance with k

such paragraphs (1) and (2XA). f

"(B) Reference to excise tax with respect to non- !>

conforming group health plans.—For provision imposing I

an excise tax with respect to nonconforming group health 1

plans, see section 5000 of the Internal Revenue Code of

1986.
"(4) Coordination of benefits.—Where payment for an item

j

or service by a primary plan is less than the amount of the
charge for such item or service and is not pa3mient in full, '

payment may be made under this title (without regard to
\

deductibles and coinsurance under this title) for the remainder
j

of such charge, but—
j

"(A) payment under this title may not exceed an amount
'

which would be payable under this title for such item or
|

service if paragraph (2XA) did not apply; and !

' (B) pa)rment under this title, when combined with the i

amount payable under the primary plan, may not exceed

—

"(i) in the case of an item or service pa5anent for
|

which is determined under this title on the basis of
|

re£isonable cost (or other cost-related basis) or under
!

section 1886, the amount which would be payable
under this title on such basis, and

"(ii) in the case of an item or service for which
|

payment is authorized under this title on another
basis

—

"(I) the amount which would be payable under
the primary plan (without regard to deductibles

and coinsurance under such plan), or
"(II) the reasonable charge or other amount

which would be payable under this title (without

regard to deductibles and coinsurance under this

title),
I

whichever is greater.".



PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2233

(2) Enforcement through excise tax.—Section 5000 of the
Internal Revenue Code of 1986 is amended— 26 USC 5000.

(A) by striking "LARGE" in the heading;
(B) in subsection (a), by striking "large" each place it

appears; and
(C) by amending subsections O?) and (c) to read as follows:

"(h) Group Health Plan and Large Group Health Plan.—For
purposes of this section

—

"(1) Group health plan.—The term 'group health plan'

means any plan of, or contributed to by, an employer (including

a self-insured plan) to provide health care (directly or otherwise)
to the employer's employees, former employees, or the families

of such employees or former employees.
"(2) Large group health plan.—The term 'large group

health plan' means a plan of, or contributed to by, an employer
or employee organization (including a self-insured plan) to pro-

vide health care (directly or otherwise) to the employees, former
employees, the employer, others associated or formerly associ-

ated with the employer in a business relationship, or their
families, that covers employees of at least one employer that
normally employed at least 100 employees on a typical business
day during the previous calendar year.

"(c) Nonconforming Group Health Plan.—For purposes of this

section, the term 'nonconforming group health plan means a group
health plan or large group health plan that at any time during a
calendar year does not comply with the requirements of subpara-
graphs (A) and (C) or subparagraph (B), respectively, of section

1862(bXl) of the Social Security Act.'\

(3) Repeal of certain alternative enforcement provi-
sions.—

(A) Denial of deduction for group health plans.—
Subsection (i) of section 162 of such Code (relating to group
health plans) is repealed.

(B) Conforming amendment.—Section 4980B(g)(2) of
such Code is amended by striking "162(i)" and inserting

"5000a))(l)".

(C) Age discrimination in employment act.—The Age
Discrimination in Emplojnnent Act of 1967 is amended

—

(i) by striking subsection (g) of section 4, and 29 USC 623.

(ii) in section 12(a), by striking "(except the provi- 29 USC 631.

sions of section 4(g))".

(4) Clerical and conforming amendments.—
(A) Chapter 47 of the Internal Revenue Code of 1986 is

amended

—

(i) in the heading, by striking "LARGE", and
(ii) in the table of sections, by striking "large".

(B) The item in the table of chapters of subtitle D of such
Code relating to chapter 47 is amended by striking "large".

(C) Sections 1837(i) and 18390)) of the Social Security Act
(42 U.S.C. 1395p(i), 1395r(b)) are each amended by striking
"1862(b)(3XAXiv)" and "1862(b)(4)(B)" each place each
appears and inserting "1862(b)(l)(A)(v)" and
"1862(b)(lXB)(iv)", respectively.

(5) Effective date.—The amendments made by this subsec- 42 USC 162 note,

tion shall apply to items and services furnished after the date of
the enactment of this Act.

(c) Special Enrollment Period for Disabled Employees.—
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(1) In general.—Section 1837(i) of the Social Security Act (42
U.S.C. 1395p(i)) is amended—

(A) in paragraph (1)

—

(i) by striking subparagraph (A),

(ii) by redesignating subparagraphs (B) and (C) as
subparagraphs (A) and (B), respectively, and

(iii) in the second sentence, by inserting "not de-
scribed in the previous sentence" after "In the case of
an individual"; and

(B) in paragraph (2)

—

(i) in subparagraph (BXi), by striking "(IXB)" and
inserting "(IXA)'"

(ii) by striking subparagraph (A),

(iii) by redesignating subparagraphs (B) through (D)
as subparagraphs (A) through (C), respectively, and

(iv) in the second sentence, by inserting "not de-
scribed in the previous sentence" after "In the case of
an individual".

(2) Conforming amendment.—The second sentence of section
1839(b) of such Act (42 U.S.C. 1395r(b)) is amended by striking
"during which the individual has attained the age of 65 and".

(3) Effective date.—The amendments made by this subsec-
tion shall apply to enrollments occurring after, and premiums
for months alter, the second calendar quarter beginning after
the date of the enactment of this Act.

(d) No Matching Based on Private AcnvrriES Required in
Fiscal Intermediary Agreements and Carrier Contracts.—

(1) Fiscal intermediary agreements.—Section 1816(cXl) of
the Social Security Act (42 U.S.C. 1395h(cXl)) is amended by
adding at the end the following: "The Secretary may not re-

quire, as a condition of entering into or renewing an agreement
imder this section or under section 1871, that a fiscal

intermediary match data obtained other than in its activities

under this part with data used in the administration of this part
for purposes of identifying situations in which the provisions of
section 1862(b) may apply.".

(2) Carrier contracts.—Section 1842(bX2XA) of such Act (42

U.S.C. 1395u(bX2XA)) is amended by adding at the end the
following: "The Secretary may not require, as a condition of
entering into or renewing a contract under this section or under
section 1871, that a carrier match data obtained other than in
its activities under tliis part with data used in the administra-
tion of this part for purposes of identifying situations in which
section 1862(b) may apply.".

(3) Effective date.—The amendments made by this subsec-

tioa shall apply to agreements and contracts entered into or
renewed on or after the date of the enactment of this Act.

(e) Treatment of Employment as a Member of a Religious
Order.—

(1) In general.—Section 1862(bXl) of the Social Security Act
(42 U.S.C. 1395y(bXl)), as amended by subsection (bXD of this

section, is amended by adding at the end the following new
subparagraph:

"(D) Treatment of certain members of religious
ORDERS.—In this subsection, an individual shall not be
considered to be employed, or an employee, with respect to

the performance of services as a member of a religious
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order which are considered employment only by virtue of

an election made by the religious order under section

3121(r) of the Internal Revenue Code of 1986.".

(2) Effective date.—The amendment made by paragraph (1) 42 use I395y

shall apply to items and services furnished on or after Octo-

ber 1, 1989.

SEC. 6203. PAYMENT FOR END STAGE RENAL DISEASE SERVICES.

(a) Maintenance of Current Composite Rate.—
(1) In general.—Section 9335(a)(1) of the Omnibus Budget

Reconciliation Act of 1986 is amended

—

(A) by striking "and before October 1, 1988'' and inserting

"and before October 1, 1990", and
(B) by adding at the end the following: "No change may

be made in the base rate in effect as of September 30, 1990,

unless the Secretary makes such change in accordance with
notice and comment requirements set forth in section

1871(b)(1) of such Act.".

(2) Effective date.—The amendment made by paragraph (1)

shall take effect as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986.

(b) Requirement^ for Patients Dealing Directly With Medi-
care.—

(1) Limitation on amount of payment generally.—Section

188ia>)(7) of the Social Security Act (42 U.S.C. 1395rr(b)(7)) is

amended by inserting after the second sentence the following
new sentence: "The amount of a payment made under any
method other than a method based on a single composite
weighted formula may not exceed the amount (or, in the case of

continuous cycling peritoneal dialysis, 130 percent of the
amount) of the median payment that would have been made
under the formula for hospital-based facilities.".

(2) Agreements with providers of services.—Section
1881(b)(4) of such Act (42 U.S.C. 1395rr(b)(4)) is amended—

(A) by striking "(4)" and inserting "(4)(A)", and
(B) by adding at the end the following new subparagraph:

"(B) The Secretary shall make payments to a supplier of home
dialysis supplies and equipment furnished to a patient whose self-

care home dialysis is not under the direct supervision of an ap-
proved provider of services or renal dialysis facility only in

accordance with a written agreement under which

—

"(i) the patient certifies that the supplier is the sole provider
of such supplies and equipment to the patient,

"(ii) the supplier agrees to receive payment for the cost of
such supplies and equipment only on an assignment-related
basis, and

"(iii) the supplier certifies that it has entered into a written
agreement with an approved provider of services or renal dialy-

r sis facility under which such provider or facility agrees to

furnish to such patient all self-care home dialysis support serv-
ices and all other necessary dialysis services and supplies,
including institutional dialysis services and supplies and emer-
gency services.".

(3) Effective Date.—The amendments made by this subsec-
tion shall apply with respect to dialysis services, supplies, and
equipment furnished on or after February 1, 1990.

42 use 1395rr
note.

39-139 0-90-5 (239)
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SEC. 6204. PHYSICIAN OWNERSHIP OF, AND REFERRAL TO, HEALTH CARE i

ENTITIES.

(a) Prohibition of Certain Financial Arrangements Between
Referring Physicians and Conical Laboratories.—Title XVIII of i

the Social Security Act is amended by inserting after section 1876 !

the following new section:
j

"limitation on certain physician referrals

42 use 1395nn. "SeC. 1877. (a) PROHIBITION OF CERTAIN REFERRALS.—
"(1) In general.—Except as provided in subsection (b), if a

j

physician (or immediate family member of such physician) has a
j

financial relationship with an entity specified in paragraph (2), !

then—
I

"(A) the physician may not make a referral to the entity
,

for the furnishing of clinical laboratory services for which
j

pavment otherwise may be made under this title, and
'(B) the entity may not present or cause to be presented a

claim under this title or bill to any individual, third party i

payor, or other entity for clinical laboratory services fur-
|

nished pursuant to a referral prohibited under subpara-
graph (A).

"(2) Financial relationship specified.—For purposes of this

section, a financial relationship of a physician (or immediate
|

family member) with an entity specified in this paragraph is— i

"(A) except as provided in subsections (c) and (d), an
j

ownership or investment interest in the entity; or i

"(B) except as provided m subsection (e), a compensation
arrangement (as defined in subsection (hXlXA)) between the
physician (or immediate family member) and the entity,

i

An ownership or investment interest described in subparagraph i

(A) may be through equity, debt, or other means.
i

"(b) General Exceptions to Both Ownership and Compensation
Arrangement Prohibitions.—Subsection (aXD shall not apply in

the following cases: 1

"(1) Physicians' services.—In the case of physicians* services
|

(as defined in section 1861(q)) provided personally by (or under
j

the personal supervision of) another physician in the same
group practice (as defined in subsection (hX4)) as the referring >

physician.
'

"(2) In-office ancillary services.—In the case of services

—

"(A) that are furnished—
j

"(i) personally by the referring physician, personally
i

by a physician who is a member of the same group
practice as the referring physician, or personally by
individugds who are employed by such physician or
group practice and who are personally supervised by
the physician or by another physician in the group
practice, and

"(iiXD in a building in which the referring physician
(or another physician who is a member of the same
group practice) furnishes physicians' services unrelated
to the furnishing of clinical laboratory services, or

"(II) in the case of a referring physician who is a
member of a group practice, in another building which
is used by the group practice for the centralized provi-

sion of the group's clinical laboratory services, and
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"(B) that are billed by the physician performing or super-
vising the services, by a group practice of which such
physician is a member, or by an entity that is wholly owned
by such physician or such group practice,

if the ownership or investment interest in such services meets
such other requirements as the Secretary may impose by regu-
lation as needed to protect against program or patient abuse.

"(3) Prepaid plans.—In the case of services furnished

—

"(A) by an organization with a contract under section
1876 to an individual enrolled with the organization,

"(B) by an organization described in section 1833(aXlXA)
to an individual enrolled with the organization, or

"(C) by an organization receiving pajonents on a prepaid
basis, under a demonstration project under section 402(a) of
the Social Security Amendments of 1967 or under section

222(a) of the Social Security Amendments of 1972, to an
individual enrolled with the organization.

"(4) Other permissible exceptions.—In the case of any other
financial relationship which the Secretary determines, and
specifies in regulations, does not pose a risk of program or
patient abuse.

"(c) General Exception Related Only to Ownership or Invest-
MENT PROmBITION FOR OWNERSHIP IN PuBUCLY-TrADED SECURI-
TIES.—Ownership of investment securities (including shares or
bonds, debentures, notes, or other 'debt instruments) which were
purchased on terms generally available to the public and which are
in a corporation that

—

"(1) is listed for trading on the New York Stock Exchange or
on the American Stock Exchange, or is a national market
system security traded under an automated interdealer quota-
tion system operated by the National Association of Securities
Dealers, and

"(2) had, at the end of the corporation's most recent fiscal

year, total assets exceeding $100,000,000,
shall not be considered to be an ownership or investment interest
described in subsection (aX2XA).

"(d) Additional Exceptions Related Only to Ownership or
Investment Prohibition.—The following, if not otherwise excepted
under subsection (b), shall not be considered to be an ownership or
investment interest described in subsection (aX2XA):

"(1) Hospitals in Puerto rico.—In the case of clinical labora-
tonr services provided by a hospital located in Puerto Rico.

' (2) Rural provider.—In the case of clinical laboratory serv-
ices if the laboratory furnishing the services is in a rural area
(as defined in section 1886(dX2XD)).

"(3) Hospital ownership.—In the case of clinical laboratory
services provided by a hospital (other than a hospital described
in paragraph (1)) if—

"(A) the referring physician is authorized to perform
services at the hospital, and

"(B) the ownership or investment interest is in the hos-
pital itself (and not merely in a subdivision thereof).

"(e) Exceptions Relating to Other Compensation Arrange-
ments.—The following shall not be considered to be a compensation
arrangement described in subsection (aX2XB):

"(1) Rental op office space.—Pajonents made for the rental
or lease of office space if—
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I

"(A) there is a written agreement, signed by the parties, '

for the rental or lease of the space, which agreement— i

"(i) specifies the space covered by the agreement and
'

dedicated for the use of the lessee, i

"(ii) provides for a term of rental or lease of at least
I

one year;
I

"(iii) provides for pa3mient on a periodic basis of an
'

amount that is consistent with fair market value;
j

"(iv) provides for an amount of aggregate payments I

that does not vary (directly or indirectly) based on the
;

volume or value of any referrals of business between
j

the parties; and I

"(v) would be considered to be commercially reason- '

able even if no referrals were made between the par-
|

ties;
I

"(B) in the case of rental or lease of office space in which I

a physician who is an interested investor (or an interested
|

investor who is an immediate family member of the physi-
j

cian) has an ownership or investment interest, the office

space is in the same building as the building in which the
|

physician (or group practice of which the physician is a
member) has a practice; and

j

"(C) the arrangement meets such other requirements as
i

the Secretary may impose by regulation as needed to pro-

tect against program or patient abuse.
i

"(2) Employment and service arrangements with hos-
pitals.—An arrangement between a hospital and a physician
(or immediate family member) for the emplo3rment of the physi- ;

cian (or family member) or for the provision of administrative
services, if

—

"(A) the arrangement is for identifiable services;
|

"(B) the amount of the remuneration under the arrange- '

ment

—

"(i) is consistent with the fair market value of the
services, and

"(ii) is not determined in a manner that takes into

account (directly or indirectly) the volume or value of

any referrals by the referring physician;

"(C) the remuneration is provided pursuant to an agree-

ment which would be commercially reasonable even if no
;

referrals were made to the hospital; and
I

"(D) the arrangement meets such other requirements as
the Secretary may impose by regulation as needed to pro-

i

tect against program or patient abuse. i

"(3) Other service arrangements.—Remuneration from an
;

entity (other than a hospital) under an arrangement if—
"(A) the arrangement is

—

"(i) for specific identifiable services as the medical
director or as a member of a medical advisory board at

the entity pursuant to a requirement of this title, !

"(ii) for specific identifiable physicians' services to be
furnished to an individual receiving hospice care if

(

pa3rment for such services may only be made under this

title as hospice care,

"(iii) for specific physicians' services furnished to a
nonprofit blood center, or

;
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"(iv) for specific identifiable administrative services

(other than direct patient care services), but only under
exceptional circumstances specified by the Secretary in

regulations;

"(B) the requirements described in subparagraphs (B) and
(C) of paragraph (2) are met with respect to the entity in the

same manner as they apply to a hospital; and
"(C) the arrangement meets such other requirements as

the Secretary may impose by regulation as needed to pro-

tect against program or patient abuse.
"(4) Physician recruitment.—In the case of remuneration

which is provided by a hospital to a physician to induce the
physician to relocate to the geographic area served by the
hospital in order to be a member of the medical staff of the
hospital, if—

"(A) the physician is not required to refer patients to the
hospital,

"(B) the amount of the remuneration under the arrange-
ment is not determined in a manner that takes into account
(directly or indirectly) the volume or value of any referrals

by the referring physician, and
"(C) the arrangement meets such other requirements as

the Secretary may impose by regulation as needed to pro-

tect against program or patient abuse.
"(5) Isolated transactions.—In the case of an isolated finan-

cial transaction, such as a one-time sale of property, if—
"(A) the requirements described in subparagraphs (B) and

(C) of paragraph (2) are met with respect to the entity in the
same manner as they apply to a hospital, and

"(B) the transaction meets such other requirements as
the Secretary may impose by regulation as needed to pro-

tect against program or patient abuse.
"(6) Salaried physicians in a group practice.—A compensa-

tion arrangement involving payment by a group practice of the
salary of a physician member of the group practice.

"(f) Reporting Requirements.—Each entity providing covered
items or services for which payment may be made under this title

shall provide the Secretary with the information concerning the
entity's ownership arrangements, including

—

"(1) the covered items and services provided by the entity, and
"(2) the names and all of the medicare provider numbers of

the physicians who are interested investors or who are imme-
diate relatives of interested investors.

Such information shall be provided in such form, manner, and at
such times as the Secretary shall specify. Such information shall
first be provided not later than 1 year after the date of the enact-
ment of this section.

"(g) Sanctions.—
"(1) Denial of payment.—No payment may be made under

this title for a clinical laboratory service which is provided in
violation of subsection (a)(1).

"(2) Requiring refunds for certain claims.—If a person
collects any amounts that were billed in violation of subsection
(a)(1), the person shall be liable to the individual for, and shall
refund on a timely basis to the individual, any amounts so
collected.
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"(3) Civil money penalty and exclusion for improper
CLAIMS.—Any person that presents or causes to be presented a 1

bill or a claim for a service that such person knows or should
know is for a service for which pa5mient may not be made under

j

paragraph (1) or for which a refund has not been made under '

paragraph (2) shall be subject to a civil money penalty of not
|

more than $15,000 for each such service. The provisions of
section 1128A (other than the first sentence of subsection (a) and

|

other than subsection O?)) shall apply to a civil money penalty !

under the previous sentence in the same manner as such provi-

sions apply to a penalty or proceeding under section 1128A(a). i

"(4) Civil money penalty and exclusion for circumvention
SCHEMES.—Any physician or other entity that enters into an

j

arrangement or scheme (such as a cross-referral arrangement) i

which the physician or entity knows or should know has a 1

principal purpose of assuring referrals by the physician to a '

particular entity which, if the physician directly made referrals I

to such entity, would be in violation of this section, shall be
j

subject to a civil money penalty of not more than $100,000 for i

each such arrangement or scheme. The provisions of section
:

1128A (other than the first sentence of subsection (a) and other
'

than subsection (b)) shall apply to a civil money penalty under
j

the previous sentence in the same manner as such provisions I

apply to a penalty or proceeding under section 1128A(a).
j

"(5) Failure to report information.—Any person who is

required, but fails, to meet a reporting requirement of subsec-
tion (f) is subject to a civil money penalty of not more than
$10,000 for each day for which reporting is required to have i

been made.
j

"(h) Definitions.—For purposes of this section:
,

"(1) Compensation arrangement; remuneration.—(A) The '

term 'compensation arrangement' means any arrangement '

involving any remuneration between a physician (or immediate !

family member) and an entity. I

"(B) The term 'remuneration' includes any remuneration,
directly or indirectly, overtly or covertly, in cash or in kind.

"(2) Employee.—An individual is considered to be 'employed
j

by' or an 'employee' of an entity if the individual would be
j

considered to be an employee of the entity under the usual i

common law rules applicable in determining the employer-
employee relationship (as applied for purposes of section '-

3121(d)(2) of the Internal Revenue Code of 1986).

"(3) Fair market value.—The term 'fair market value'
'

means the value in arms length transactions, consistent with i

the general market value, and, with respect to rentals or leases,

the value of rental property for general commercial purposes
|

(not taking into account its intended use) and, in the case of a
j

lease of space, not adjusted to reflect the additional value the
prospective lessee or lessor would attribute to the proximity or

I

convenience to the lessor where the lessor is a potential source
\

of patient referrals to the lessee.

(4) Group practice.—The term 'group practice' means a
|

group of two or more physicians legally organized as a partner- I

ship, professional corporation, foundation, not-for-profit cor-

poration, faculty practice plan, or similar association—
j

"(A) in which each physician who is a member of the
j

group provides substantially the full range of services

I
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I

which the physician routinely provides (including medical
care, consultation, diagnosis, or treatment) through the
joint use of shared office space, facilities, equipment, and
personnel;

"(B) for which substantially all of the services of the
physicians who are members of the group are provided
through the group and are billed in the name of the group
and amounts so received are treated as receipts of the
group;

"(C) in which the overhead expenses of and the income
from the practice are distributed in accordance with meth-
ods previously determined by members of the group; and

"(D) which meets such other standards as the Secretary
may impose by regulation.

In the case of a faculty practice plan associated with a hospital
with an approved medical residency training program in which
physician members may provide a variety of different specialty
services and provide professional services both within and out-

side the group (as well as perform other tasks such as research),

the previous sentence shall be applied only with respect to the
services provided within the faculty practice plan.

"(5) Interested investor; disinterested investor.—The term
^interested investor' means, with respect to an entity, an inves-

tor who is a physician in a position to make or to influence
referrals or business to the entity (or who is an immediate
family member of such an investor), and the term 'disinterested

investor' means an investor other than an interested investor.
"(6) Referral; referring physician.—

"(A) Physicians' services.—Except as provided in

subparagraph (C), in the case of a clinical laboratory service
which under law is required to be provided by (or under the
supervision of) a physician, the request by a physician for

the service, including the request by a physician for a
consultation with another physician (and any test or proce-
dure ordered by, or to be performed by (or under the
supervision of) that other physician), constitutes a 'referral'

by a 'referring physician'.
"(B) Other items.—Except as provided in subparagraph

(C), in the case of another clinical laboratory service, the
request or establishment of a plan of care by a physician
which includes the provision of the clinical laboratory serv-

ice constitutes a 'referral' by a 'referring physician'.
"(C) Clarification respecting certain services

INTEGRAL TO A CONSULTATION BY CERTAIN SPECIAUSTS.—

A

request by a pathologist for clinical diagnostic laboratory
tests and pathological examination services, if such services
are furnished by (or under the supervision of) such patholo-
gist pursuant to a consultation requested by another
physician does not constitute a 'referral' by a 'referring
physician'.".

(b) Requiring Requests for Payment to Include Information
ON Referring Physician.—Section 1833 of such Act (42 U.S.C.
13951) is amended by adding at the end the following new subsection:

"(qXD Each request for payment, or bill submitted, for an item or
service furnished by an entity for which payment may be made
under this part and for which the entity knows or has reason to
believe there has been a referral by a referring physician (within the
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Reports.

meaning of section 1877) shall include the name and provider
number for the referring physician and indicate whether or not the
referring physician is an interested investor (within the meaning of
section 1877(h)(5)).

"(2)(A) In the case of a request for payment for an item or service
furnished by an entity under this part on an assignment-related
basis and for which information is required to be provided under
paragraph (1) but not included, payment may be denied under this
part.

"(B) In the case of a request for payment for an item or service
furnished by an entity under this part not submitted on an assign-
ment-related basis and for which information is required to be
provided under paragraph (1) but not included

—

"(i) if the entity knowingly and willfully fails to provide such
information promptly upon request of the Secretary or a car-

rier, the entity may be subject to a civil money penalty in an
amount not to exceed $2,000, and

**(ii) if the entity knowingly, willfully, and in repeated cases
fails, after being notified by the Secretary of the obligations and
requirements of this subsection to provide the information re-

quired under paragraph (1), the entity may be subject to exclu-
sion from participation in the programs under this Act for a
period not to exceed 5 years, in accordance with the procedures
of subsections (c), (f), and (g) of section 1128.

The provisions of section 1128A (other than subsections (a) and (b))

shall apply to civil money penalties under clause (i) in the same
manner as they apply to a penalty or proceeding under section

1128A(a).".

(c) Effective Dates.—
(1) Except as provided in paragraph (2), the amendments

made by this section shall become effective with respect to

referrals made on or after January 1, 1992.

(2) The reporting requirement of section 1877(f) of the Social

Security Act shall take effect on October 1, 1990.

(d) Deadune for Certain Regulations.—The Secretary of

Health and Human Services shall publish final regulations to carry
out section 1877 of the Social Security Act by not later than October
1, 1990.

(e) GAO Study of Ownership by Referring Physicians.—The
Comptroller General shall conduct a study of the ownership of

hospitals and other providers of medicare services by referring
physicians. Such study shall investigate—

(1) the types of such ownership arrangements and types of

services offered under such arrangements,
(2) the returns generally earned by physician investors in

such arrangements,
(3) the effect of such arrangements on (A) the utilization of

items and services by medicare beneficiaries, (B) medicare
expenditures, and (C) other entities providing items and services

in the communities served,

(4) the effect of such arrangements on independent providers
of similar services, and

(5) the effect on the provision of in-offlce clinical laboratory
services of the limitation on payment for certain referrals

contained in section 1877 of the Social Security Act.

By not later than February 1, 1991, the Comptroller General shall

report to Congress on the results of such study.
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(f) Quarterly Reports to Congress on Comparative Utiuza- 42 use I395nn

TiON.—The Secretary of Health and Human Services shall submit to

the Congress and the Comptroller General, not later than 90 days
after the end of each calendar quarter, a report which provides a
statistical profile (by State and type of item or service) comparing
utilization of items and services by medicare beneficiaries served by
entities in which the referring physician has a direct or indirect

financial interest and by medicare beneficiaries served by other
entities.

SEC. 6205. COSTS OF NURSING AND ALLIED HEALTH EDUCATION.

(a) Recognition of Costs of Certain Hospital-Based Nursing
Schools.—

(1) In general.—(A) The reasonable costs incurred by a hos-

pital in training students of a hospital-based nursing school

shall be allowable as reasonable costs under title XVIII of the
Social Security Act and reimbursed under such title on the

same basis as if they were allowable direct costs of a hospital-

operated educational program (other than an approved grad-
uate medical education program) if, before June 15, 1989, and
thereafter, the hospital demonstrates that for each year, it

incurs at least 50 percent of the costs of training nursing
students at such school, the nursing school and the hospital

share some common board members, and all instruction is

provided at the hospital or, if in another building, a building on
the immediate gTounds of the hospital.

(B) Section 8411(b) of the Technical and Miscellaneous Reve-
nue Act of 1988 is amended by striking "1989, 1990, and" and
inserting "1986 through".

(2) Effective date.—Paragraph (IXA) shall apply with re-

spect to cost reporting periods beginning on or after the date of
the enactment of this Act and on or before the date on which
the Secretary issues regulations pursuant to subsection
(b)(2)(A).

Ot)) Delay in Recoupment of Certain Nursing and Allied Edu-
cation Costs.—

(1) The Secretary of Health and Human Services (in this

subsection referred to as the "Secretary") shall not, before
October 1, 1990, recoup from, or otherwise reduce or adjust
payments under title XVIII of the Social Security Act to, hos-
pitals because of alleged overpayments to such hospitals under
such title due to a determination that costs which were reported
by a hospital on its medicare cost reports relating to approved
nursing and allied health education programs were allowable
costs and are included in the definition of "operating costs of
inpatient hospital services" pursuant to section 1886(aX4) of
such Act, so that no pass-through of such costs was permitted
under that section.

(2)(A) Before July 1, 1990, the Secretary shall issue regula- Regulations

tions respecting payment of costs described in paragraph (1).

(B) In issuing such regulations

—

(i) the Secretary shall allow a comment period of not less

than 60 days,
(ii) the Secretary shall consult with the Prospective Pay-

ment Assessment Commission, and

42 use 1395b-l
note.

42 use 1395x
note.

42 use 1395WW
note.
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Federal
Register,
publication.

42 use 1395mm
note.

Contracts.

(iii) any final rule shall not be effective prior to October 1,

1990, or 30 days after publication of the final rule in the
|

Federal Register, whichever is later.

(C) Such regulations shall specify

—

(i) the relationship required between an approved nursing
or allied health education program and a hospital for the
program's costs to be attributed to the hospital;

(ii) the types of costs related to nursing or allied health
education programs that are allowable by medicare;

(iii) the distinction between costs of approved educational
activities as recognized imder section 1886(aX3) of the Social
Security Act and educational costs treated as operating
costs of inpatient hospital services; and

(iv) the treatment of other funding sources for the pro-
gram.

SEC. 6206. DISCLOSURE OF ASSUMPTIONS IN ESTABLISHING AAPCC;
ELIMINATION OF COORDINATED OPEN ENROLLMENT
REQUIREMENT.

(a) Disclosure of Assumptions in Estabushing AAPCC.—
(1) In GENERAL.—Section 1876(aXl) of the Social Security Act

(42 U.S.C. 1395mm(aXl)) is amended by adding at the end the
following new subparagraph:

"(FXi) At least 45 days before making the announcement imder
subparagraph (A) for a year (beginning with the announcement for

1991), the Secretary shall provide for notice to eligible organizations
of proposed changes to be made in the methoidology or benefit
coverage assumptions from the methodology and assumptions used
in the previous announcement and shall provide such organizations
an opportunity to comment on such proposed changes.

"(ii) In each announcement made under subparagraph (A) for a
year (beginning with the announcement for 1991), the Secretary
shall include an explanation of the assumptions (including any
benefit coverage assumptions) and changes in methodology used in
the announcement in sufficient detail so that eligible organizations
can compute per capita rates of pa3rment for classes of individuals
located in each county (or equivalent area) which is in whole or in

part within the service area of such an organization.".
(2) Notice.—Before July 1, 1990, the Secretary of Health and

Human Services shall provide for notice to ehgible organiza-
tions of the methodology used in making the announcement
under section 1876(aXlXA) of the Social Security Act for 1990.

(b) EUMINATION OF COORDINATED OpEN ENROLLMENT REQUIRE-
MENT.

—

(1) In general.—Section 1876(cX3XA) of such Act (42 U.S.C.

1395mm(cX3XA)) is amended—
(A) in clause (i), by striking "30-day period" and inserting

"period or periods", and
(B) by striking clause (ii) and inserting the following:

"(ii)(I) If a risk-sharing contract under this section is not renewed
or is otherwise terminated, eligible organizations with risk-sharing

contracts under this section and serving a part of the same service

area as under the terminated contract are required to have an open
enrollment period for individuals who were enrolled under the
terminated contract as of the date of notice of such termination. If a
risk-sharing contract under this section is renewed in a manner that
discontinues coverage for individuals residing in part of the service
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area, eligible organizations with risk-sharing contracts under this

section and enrolling individuals residing in that part of the service

area are required to have an open enrollment period for individuals

residing in the part of the service area who were enrolled under the
contract as of the date of notice of such discontinued coverage.

"(II) The open enrollment periods required under subclause (I)

shall be for 30 days and shall begin 30 days after the date that the
Secretary provides notice of such requirement.

"(Ill) Enrollment under this clause shall be effective 30 days after

the end of the open enrollment period, or, if the Secretary deter-

mines that such date is not feasible, such other date as the Secretary
specifies.".

(2) Effective date.—The amendments made by paragraph (1) 42 use 1395mm
shall take effect 60 days after the date of the enactment of this note.

Act.

SEC. 6207. EXTENSION OF EXPIRING AUTHORITIES.

(a) Delay in Effective Date in Physician Incentive Rules.—
Section 9313(c)(2)(B) of the Omnibus Budget Reconciliation Act of
1986, as amended by section 4016 of the Omnibus Budget Reconcili-
ation Act of 1987, is amended by striking "April 1, 1990" and 42 USC I320a-7a

inserting "April 1, 1991". note.

(b) Extension of Prohibition on Cost Savings Policies Before
Beginning of Fiscal Year.—Section 4039(d) of the Omnibus Budget
Reconciliation Act of 1987, as amended by section 426(e) of the
Medicare Catastrophic Coverage Act of 1988, is amended— 42 USC I395ww

(1) by striking "October 15, 1989" and inserting "October 15, note.

1990", and
(2) by inserting "or in fiscal year 1991" after "fiscal year

1990".

Subpart B—Technical and Miscellaneous Provisions

SEC. 6211. MEDICARE HOSPITAL PATIENT PROTECTION AMENDMENTS.

(a) Scope of Hospital Responsibility for Screening.—Subsec-
tion (a) of section 1867 of the Social Security Act (42 U.S.C. 1395dd)
is amended by striking "department" the third place it appears and
inserting the following: "department, including ancillary services
routinely available to the emergency department,".

(h) Informed Refusals of Treatment or Transfers.—Subsection
(b) of such section is amended

—

(1) in paragraph (2)

—

(A) by inserting "and informs the individual (or a person
acting on the individual's behalf) of the risks and benefits to
the individual of such examination and treatment," after
"in that paragraph",

(B) by striking "or treatment" and inserting "and treat-

ment", and
(C) by adding at the end the following new sentence: "The

hospital shall take all reasonable steps to secure the
individual's (or person's) written informed consent to refuse
such examination and treatment."; and

(2) in paragraph (3)

—

(A) by inserting "and informs the individual (or a person
acting on the individual's behalf) of the risks and benefits to
the individual of such transfer," after "with subsection (c)",

and
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(B) by adding at the end the following new sentence: **The
hospital shall take all reasonable steps to secure the
individual's (or person's) written informed consent to refuse
such transfer.".

(c) Authorization for Transfers.—
(1) Informed consent for transfers at individual re-

quest.—Subsection (cXlXAXi) of such section is amended by
striking "requests that the transfer be effected" and inserting
"after being informed of the hospital's obligations under this
section and of the risk of transfer, in writing requests transfer
to another medical facility".

(2) Clarifying physician authorization for transfers.—
Subsection (cXlXA) of such section is amended

—

(A) by striking "or" at the end of clause (i);

(B) in clause (ii)

—

(i) by striking ", or other qualified medical personnel
when a physician is not readily available in the emer-
gency department,", and

(ii) by inserting "of transfer" after "information
available at the time";

iO by striking "; and" at the end of clause (ii) and
inserting ", or", and

(D) by adding at the end the following new clause:

"(iii) if a ph3rsician is not physically present in the emer-
gency department at the time an individual is transferred,

a qualified medical person (as defined by the Secretary in

regulations) has signed a certification described in clause
(ii) after a physician (as defined in section 1861(rXl)), in

consultation with the person, has made the determination
described in such clause, and subsequently countersigns the
certification; and".

(3) Standard for authorizing transfer.—Subsection
(cXlXAXii) of such section is amended

—

(A) by striking ", based upon the reasonable risks and
benefits to the patient, and", and

(B) by striMng "individual's medical condition" and
inserting "individual and, in the case of labor, to the
unborn child".

(4) Inclusion of summary of risks and benefits in certifi-

cate of transfer.—Subsection (cXD of such section is amended
by adding at the end the following:

"A certification described in clause (ii) or (iii) of subparagraph
(A) shall include a summary of the risks and benefits uix>n

which the certification is based.".

(5) Provision of services pending transfer.—Subsection

(cX2) of such section is amended

—

(A) by redesignating subparagraphs (A) through (D) as

subparagraphs (B) through (E), respectively, and
(B) by inserting before subparagraph ft), as so redesig-

nated, the following new subparagraph:
"(A) in which the transferring hospital provides the medi-

cal treatment within its capacity which minimizes the risks

to the individual's health and, in the case of a woman in

labor, the health of the unborn child;".

(d) Requiring Maintenance of Records of Transfers.—Subsec-
tion (cX2XC) of such section, as redesignated by subsection (cX5XA) of

this section, is amended

—

(1) by striking "provides" and inserting "sends to", and
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(2) by striking "with appropriate medical records" and all

that follows through "transferring hospital" and inserting "all

medical records (or copies thereof), related to the emergency
condition for which the individual has presented, available at
the time of the transfer, including records related to the individ-

ual's emergency medical condition, observations of signs or
symptoms, preliminary diagnosis, treatment provided, results of
any tests and the informed written consent or certification (or

copy thereof) provided under paragraph (IXA), and the name
and address of any on-call physician (described in subsection
(dX2)(C)) who has refused or failed to appear within a reasonable
time to provide necessary stabilizing treatment".

(e) Physician Liability.—Subsection (d)(2) of such subsection is

amended

—

(1) by amending subparagraph (B) to read as follows:

"(B) Subject to subparagraph (C), any physician who is respon-
sible for the examination, treatment, or transfer of an individ-

ual in a participating hospital, including a physician on-call for

the care of such an individual, and who knowingly violates a
requirement of this section, including a physician who

—

"(i) signs a certification under subsection (c)(1)(A) that the
medical benefits reasonably to be expected from a transfer

to another facility outweigh the risks associated with the
transfer, if the physician knew or should have known that

the benefits did not outweigh the risks, or

"(ii) misrepresents an individual's condition or other
information, including a hospital's obligations under this

section,

is subject to a civil money penalty of not more than $50,000 for

each such violation and, if the violation is knowing and willful

or negligent, to exclusion from participation in this title and
State health care programs. The provisions of section 1128

A

(other than the first and second sentences of subsection (a) and
subsection (b)) shall apply to a civil money penalty and exclu-

sion under this subparagraph in the same manner as such
provisions apply with respect to a penalty, exclusion, or proceed-
ing under section 1128A(a)."; and

(2) by striking subparagraph (C) and inserting the following:
"(C) If, after an initial examination, a physician determines

that the individual requires the services of a physician listed by
the hospital on its list of on-call physicians (required to be
maintained under section 1866(a)(l)(I)) and notifies the on-call
physician and the on-call physician fails or refuses to appear
within a reasonable period of time, and the physician orders the
transfer of the individual because the physician determines that
without the services of the on-call physician the benefits of
transfer outweigh the risks of transfer, the physician authoriz-
ing the transfer shall not be subject to a penalty under subpara-
graph (B). However, the previous sentence shall not apply to the
hospital or to the on-call physician who failed or refused to
appear.".

(f) Additional Obligations.—Such section is amended by adding
at the end the following new subsections:

"(g) Nondiscrimination.—A participating hospital that has
specialized capabilities or facilities (such as burn units, shock-
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j

trauma units, neonatal intensive care units, or (with respect to rural
areas) regional referral centers as identified by the Secretary in

!

regulation) shall not refuse to accept an appropriate transfer of an
individual who requires such specialized capabilities or facilities if

j

the hospital has the capacity to treat the individual. '

"(h) No Delay in Examination or Treatment.—A participating
|

hospital may not delay provision of an appropriate medical screen-
j

ing examination required under subsection (a) or further medical
|

examination and treatment required under subsection (b) in order to
\

inquire about the individual's method of payment or insurance
i

status.

"(i) Whistleblower Protections.—A participating hospital may
not penalize or take adverse action against a physician because the
physician refuses to authorize the transfer of an individual with an
emergency medical condition that has not been stabilized.".

(g) Change in "Patient" Terminology.—
(1) Subsection (c) of such section is amended

—

(A) by striking "Patient" and inserting "Individual",
and

(B) by striking "a patient" "the patient", "patient's", and
"patients" each place each appears and inserting "an
individual", "the individual", "individual's", and "individ-

uals", respectively.

(2) Subsection (eX5) of such section is amended by striking "a
patient" each place it appears and inserting "an individual".

(h) Clarification of "Emergency Medical Condition" Defini-
tion.—

(1) In general.—Subsection (e) of such section (as amended by
section 6003(gX3XD)(xiv)) is amended—

(A) in paragraph (1), by striking "means" and all that
follows and inserting the following:

"means

—

"(A) a medical condition manifesting itself by acute symp-
toms of sufficient severity (including severe pain) such that

the absence of immediate medical attention could reeison-

ably be expected to result in

—

"(i) placing the health of the individual (or, with
respect to a pregnant woman, the health of the woman
or her unborn child) in serious jeopardy,

"(ii) serious impairment to bodily functions, or
"(iii) serious dysfunction of any bodily organ or part;

or
"(B) with respect to a pregnant women who is having

contractions

—

"(i) that there is inadequate time to effect a safe

transfer to another hospital before delivery, or

"(ii) that transfer may pose a threat to the health or

safety of the woman or the unborn child.";

(B) by striking paragraph (2);

(C) in paragraph (4)(A)-—

(i) by inserting "described in paragraph (IXA)" after

"emergency medical condition",
(ii) by inserting "or occur during" after "likely to

result from",
(iii) by inserting before the period at the end the

following: ", or, with respect to an emergency medical
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condition described in paragraph (IXB), to deliver

(including the placenta)";

(D) in paragraph (4XB)

—

(i) by inserting "described in paragraph (IXA)" after

"emergency medical condition",
(ii) by inserting "or occur during" after "to result

from", and
(iii) by inserting before the period at the end the

following: ", or, with respect to an emergency medical
condition described in paragraph (IXB), that the
woman has delivered (including the placenta)"; and

(E) by redesignating paragraphs (3) through (6) as para-
graphs (2) through (5), respectively.

(2) Conforming amendments.—Such section is further
amended

—

(A) in the heading, by striking "active";
(B) in subsection (a), by striking "or to determine if the

individual is in active labor (within the meaning of section

(eX2))";

(C) in the heading of subsection (b), by striking "Active";
(D) in subsection (bXl)

—

(i) by striking "or is in active labor", and
(ii) in subparagraph (A), by striking "or to provide for

treatment of the labor"; and
(E) in subsection (cXD, by striking "(eX4XB)) or is in active

labor" and inserting "(eX3XB))".
(i) Effective Date.—The amendments made by this section shall

take effect on the first day of the first month that begins more than
180 days after the date of the enactment of this Act, without regard
to whether regulations to carry out such amendments have been
promulgated by such date.

SEC. 6212. HEALTH MAINTENANCE ORGANIZATIONS AND COMPETITIVE
MEDICAL PLANS.

(a) Temporary Waiver for Watts Health Foundation.—Section
9312(cX3XD) of the Omnibus Budget Reconciliation Act of 1986, as
added by section 4018(d) of the Omnibus Budget Reconciliation Act
of 1987, is amended

—

(1) in clause (i), by striking "January 1, 1990" and inserting
"January 1, 1994"; and

(2) by amending clauses (ii) and (iii) to read as follows:

"(ii) beginning on January 1, 1990, the Secretary of
Health and Human Services shall conduct an annual
review of the organization to determine the organiza-
tion's compliance with the quality assurance require-

ments of section 1876(cX6) of such Act; and
"(iii) after January 1, 1990, if the organization re-

ceives an unfavorable review under clause (ii), the
Secretary, after notice to the organization of the un-
favorable review and an opportunity to correct any
deficiencies identified during the review, may provide
for the sanction described in section 1876(fX3) of such
Act effective with respect to individuals enrolling with
the organization after the date the Secretary notifies

the organization that the organization is not in compli-
ance with the requirements of section 1876(cX6) of such
Act.".

42 use 1395dd
note.

42 use 1395mm
note.

42 use 1320a-7a
note.
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42 use 1395mm
note.

42 use 1395mm
note.

42 use 1395mm
note.

(b) Limit on Charges for Emergency Services and Out-of-Area'
Coverage.—

(1) In general.—Section 1876 of the Social Security Act (42!

U.S.C. 1395mm) is amended by adding at the end the following!
new subsection:

"(jXlXA) In the case of physicians' services described in paragraph

;

(2) which are furnished by a participating physician to an individual'
enrolled with an eligible organization under this section and en-
rolled under part B, the participation agreement under section!

1842(h)(1) is deemed to provide that the physician will accept as
payment in full from the eligible organization the amount that
would be payable to the physician under part B and from the
individual under such part, if the individual were not enrolled with
an eligible organization under this section.

"(B) In the case of physicians' services described in paragraph (2)

which are furnished by a nonparticipating physician, the limitations
on actual charges for such services otherv/ise applicable under part
B (to services furnished by individuals not enrolled with an eligible

organization under this section) shall apply in the same manner as
such limitations apply to services furnished to individuals not en-

rolled with such £in organization.
"(2) The physicians' services described in this paragraph are

physicians' services which

—

"(A) are emergency services or out-of-area coverage (described
in clauses (iii) and (iv) of subsection (b)(2)(A)), and

"(B) are furnished to an enroUee of an eligible organization
under this section by a person who is not under a contract with
the organization.".

(2) Effective date.—The amendment made by paragraph (1)

shall apply to services furnished on or after April 1, 1990.

(c) Making Authority for Benefit Stabilization Fund Perma-
nent.—

(1) Repeal on limitation on establishment of a fund.—
Section 2350(b) of the Deficit Reduction Act of 1984 (Public Law
98-369) is amended by striking paragraphs (3) and (4).

(2) Repeal on umiting period of use.—Section 1876(gX5) of
the Social Security Act (42 U.S.C. 1395mm(gX5)) is amended bv
striking "and during a period of not longer than four years'

.

(3) Effective date.—The amendments made by this subsec-

tion shall take effect on the date of the enactment of this Act.

SEC. 6213. RURAL HEALTH CLINIC SERVICES.

(a) Staffing Requirements; Inclusion of Nurse-Midwife Serv-
ices.—Section 1861(aaX2) of the Social Security Act (42 U.S.C.

1395x(aaX2)) is amended—
(1) by striking and" at the end of subparagraph (1) and

inserting a semicolon;

(2) by redesignating subparagraph (J) as subparagraph (K);

and
(3) by inserting after subparagraph (I) the following new

subparagraph:
"(J) has a nurse practitioner, a physician assistant, or a

certified nurse-midwife (as defined in subsection (gg)) available

to furnish patient care services not less than 50 percent of the
time the clinic operates; and".

(b) Coverage of Social Worker Services.—Section 1861(aaXl)(B)

of such Act (42 U.S.C. 1395x(aaXlXB)) is amended—
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(1) by striking "or" before 'T)y"; and
(2) by inserting "or by a clinical social worker (as defined in

subsection (hhXD)," after "Secretary)".

(c) EbcPANSiON OF EuGiBLE Areas.—Tlie second sentence of section
1861(aaX2) of such Act is amended

—

(1) by striking "designated by the Secretary" and inserting

"designated by the chief executive officer of the State and
certified by the Secretary as an area with a shortage of personal
health services, or that is designated by the Secretary";

(2) by striking "section 1302(7) of the Public Health Service
Act or" and inserting "section 330(bX3) or 1302(7) of the Public
Health Service Act,"; and

(3) by striking "medical care manpower," and inserting the
following: "medical care manpower, (III) as a high impact area
described in section 329(aX5) of that Act, or (IV) as an area
which includes a population group which the Secretary deter-

mines has a health manpower shortage under section

332(aXlXB) of that Act,".

(d) Effective Date.—The amendments made by subsections (a)

through (c) of this section shall take effect October 1, 1989.

(e) Dissemination of Rural Health Clinic Information.—
(1) In general.—Not later than 60 days after the date of the

enactment of this Act, the Secretary of Health and Human
Services, in considtation with the Director of the Office of Rural
Health Policy, shall disseminate to health care facilities and to

the chief executive officer, chief health officer, and chief human
services officer of each State, applications and other necessary
information to enable such a facility to apply for designation as
a rural health clinic for the purposes of titles XVIII and XIX of
the Social Security Act.

(2) Definitions.—For purposes of this subsection:

(A) The term "health care facility" means a community
health center or a migrant health center, or a hospital,

home health agency, or skilled nursing facility participat-

ing in a program established under title XVTII or title XIX
of the Social Security Act.

(B) The term "State" includes the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands,

Guam, and American Samoa.
(f) Treatment of Certain Facilities as Rural Health Clinics.—

The Secretary of Health and Human Services shall not deny certifi-

cation of a facility as a rural health clinic under section 1861(aaX2)
of the Social Security Act if the facility is located on an island and
would otherwise be qualified to be certified as such a facility but for

the requirement that the services of a physician assistant or nurse
practitioner be provided in the facility.

(g) Expansion of Functions of Office of Rural Health
Policy.—Section 711(b) of the Social Security Act (42 U.S.C. 912(b))

is amended

—

(1) in paragraph (2XA), by striking "health care issues" and
inserting "health care issues, including rural mental health,
rural infant mortality prevention, and rural occupational safety
and preventive health promotion";

(2) in paragraph (2XC), by striking "rural areas" and inserting
"rural areas, including programs providing community-based
mental health services, pre-natal and infant care services, and

42 use 1395x.

42 use 1395x
note.

State and local

governments.

42 use 1395x
note.

42 use 1395x
note.
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rural occupational safety and preventive health education and
promotion"; and

(3) in paragraph (4), by striking "rural health care" and
inserting "rural health care, including activities relating to

rural mental health, rural infant mortality, and rural occupa-
tional safety and preventive health promotion".

SEC. 6214. DETERMINING ELIGIBILITY OF HOME HEALTH AGENCIES FOR
WAIVER OF LIABILITY FOR DENIED CLAIMS.

(a) Scope of Waiver and Determination of Denied Claim.—
Section 1879(f) of the Social Security Act (42 U.S.C. 1395pp(f)) is

amended

—

(1) in paragraph (1), by striking "with respect to" and all that
follows and inserting a period; and

(2) in paragraph (4), by striking "(4) The requirement" and
inserting "(4XA) The requirement", and by adding at the end
the following new subparagraph:

"(B) For purposes of determining the rate of denial of bills for a
home health agency under subparagraph (A), a bill shall not be
considered to be denied until the expiration of the 60-day period that
begins on the date such bill is denied by the fiscal intermediary, or,

with respect to such a denial for which the agency requests re-

consideration, until the fiscal intermediary issues a decision denying
payment for such bill.".

(b) Monitoring of Denied Claims.—Section 1879(f) of such Act
(42 U.S.C. 1395pp(f)) is amended by adding at the end the following
new paragraph:

"(6) The Secretary shall monitor the proportion of denied bills

submitted by home health agencies for which reconsideration is

requested, and shall notify Congress if the proportion of denials

reversed upon reconsideration increases significantly.".

42 use I395pp (c) Effective Date.—The amendments made by subsection (a)

J^ot® shall apply to determinations for quarters beginning on or after the
date of the enactment of this Act.

SEC. 6215. EXTENSION OF AUTHORITY TO CONTRACT WITH FISCAL
INTERMEDIARIES AND CARRIERS ON OTHER THAN A COST
BASIS.

(a) In General.—Section 2326(a) of the Deficit Reduction Act of

1984 is amended

—

(1) in the first sentence, by striking "fiscal year 1989" and
inserting "fiscal year 1993",

(2) in the second sentence, by striking "over a period of time"
and inserting "over a 2-year period of time", and

(3) by inserting after the second sentence the following: "In

addition, during such period the Secretary may enter into such
additional agreements and contracts without regard to such cost

reimbursement provisions if the fiscal intermediary or carrier

involved and the Secretary agree to waive such provisions, but
the Secretary may not take any action that has the effect of

requiring that the intermediary or carrier agree to waive such
provisions, including requiring such a waiver as a condition for

entering into or renewing such an agreement or contract.".

(b) Effective Date.—The amendments made by subsection (a)

shall apply beginning with fiscal year 1990.

42 use 1395h
note.

42 use 1395h
note.
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I SEC. 6216. EXPANSION OF RURAL HEALTH MEDICAL EDUCATION DEM-

I

ONSTRATION PROJECT.

(a) Number of Projects.—Section 4038(a) of the Omnibus Budget

I

Reconciliation Act of 1987 is amended by striking "four sponsoring 42 use I395ww

I

hospitals" and inserting "10 sponsoring hospitals". "^o*®-

I

(b) Selection op New Projects.—Section 4038(c) of such Act is

! amended

—

(1) by striking "In selecting" and inserting "(1) In selecting";

I

(2) by redesignating paragraphs (1) and (2) as subparagraphs

I

(A) and (B); and
(3) by adding at the end the following new paragraph:

"(2) The provisions of paragraph (1) shall not apply with respect to

applications submitted as a result of amendments made by section

6216 of the Onmibus Budget Reconciliation Act of 1989.".

(c) Commencement of New Projects.—Section 4038(e) of such

j

Act is amended by inserting "(or the date of the enactment of the

1

Omnibus Budget Reconciliation Act of 1989, in the case of a project
I conducted as a result of the amendments made by section 6216 of

I

such Act)" after "this Act".

SEC 6217. INNER-CITY HOSPITAL TRIAGE DEMONSTRATION PROJECT. 42 USC 1395ww

(a) Establishment.—The Secretary of Health and Human Serv-
ices shall establish a demonstration project in a public hospital that
is located in a large urban area and that has established a triage
system, under which the Secretary shall make payments for 3 years

' to reimburse the hospital for the reasonable costs of operating the
;
system, including costs

—

(1) to train hospitsd personnel to operate and participate in
the system; and

(2) to provide services to patients who might otherwise be
denied appropriate and prompt care.

(b) Limitations on Payment.—(1) The Secretary may not make
payment imder the demonstration project established under subsec-
tion (a) for costs that the Secretary determines are not reasonable.

(2) The amount of payment made under the demonstration project
during a single year may not exceed $500,000.

SEC. 6218. GAO STUDY OF ADMINISTRATIVE COSTS OF MEDICARE PRO-
GRAM.

(a) Study.—The Comptroller General shall conduct a study of the
administrative burden of medicare regulations and program
requirements on providers of services, flscsd intermediaries, and
carriers, and shall include in such study—

(1) an assessment of current administrative costs to such
entities and of trends in such administrative costs since 1982;
and

(2) a comparison of the administrative burden to such entities

in providing services to individuals who are not medicare bene-
ficiaries.

For purposes of such assessment, administrative costs shall include
personnel costs, training costs, the costs of data and communications
systems as affected by changes in requirements of the medicare
program, and costs to such entities of non-compliance with such
requirements resulting from the failure of the Secretary of Health
and Human Services to provide entities with adequate notice of
changes in program requirements.
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|

(b) Report.—Not later than March 31, 1990, the Comptrollerj
General shall submit a report to the Committees on Ways and!

Means and Energy and Commerce of the House of Representatives!
and the Committee on Finance of the Senate on the study conductedf
under subsection (a).

j

SEC. 6219. PROVISIONS RELATING TO END STAGE RENAL DISEASE SERV-f
ICES.

(a) Flexibility in Funding ESRD Network Organizations.—

I

The last sentence of section 1881(b)(7) of the Social Security Act (42

U.S.C. 1395rr(bX7)) is amended by striking "network administra-
tive" and all that follows and inserting the following: "organizations
(designated under subsection (c)(lXA)) for such organizations' nec-
essary and proper administrative costs incurred in carrying out the
responsibilities described in subsection (c)(2). The Secretary shall

provide that amounts paid under the previous sentence shall be
distributed to the organizations described in subsection (c)(1)(A) to

ensure equitable treatment of all such network organizations. The
Secretary in distributing any such payments to network organiza-
tions shall take into account

—

"(A) the geographic size of the network area;

"(B) the number of providers of end stage renal disease

services in the network area;

"(C) the num.ber of individuals who are entitled to end stage
renal disease services in the network area; and

"(D) the proportion of the aggregate administrative funds
collected in the network area.".

(b) Liability Protection for ESRD Network Organizations
AND Prohibition Against Disclosure of Information.—Section
1881(c) of such Act (42 U.S.C. 1395rr(c)) is amended by adding at the
end the following new paragraph:

"(8) The provisions of sections 1157 and 1160 shall apply with
respect to network administrative organizations (including such
organizations as medical review boards) with which the Secretary
has entered into agreements under this subsection.".

(c) Report on Payment for Erythropoietin (EPO).—Not later

th£in April 1, 1990, the Secretary of Health and Human Services

shall submit a report to the Committees on Ways and Means and
Energy and Commerce of the House of Representatives and the
Committee on Finance of the Senate and to the Comptroller General
on the methodology and rationale used to establish a payment rate

for the drug erythropoietin (EPO) under title XVIII of the Social

Security Act and shall include in the report (1) a summary of

information provided to the Secretary by the manufacturer of EPO
and used by the Secretary to establish such rate and (2) a plan for

ensuring the appropriateness of such rate in the future.

SEC. 6220. AMENDMENTS RELATING TO THE UNITED STATES BIPARTISAN
COMMISSION ON COMPREHENSIVE HEALTH CARE.

(a) Commission Name.—Section 401 of the Medicare Catastrophic

42 use 1395b Coverage Act of 1988 is amended by inserting before the period at
note- the end the following: "and also to be known as the 'Claude Pepper

Commission' or the Tepper Commission'
42 use 1395b (b) 4 ViCE CHAIRMEN.—Section 403(b) of such Act is amended—
note. (1) by striking "Vice Chairman" and inserting "Vice Chair-

men"; and
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(2) by striking "vice chairman" and inserting "4 vice chair-

men".
(c) Additional Mailing Privilege.—Section 405(f) of such Act is

amended by inserting before the period at the end the following:

and shall, for purposes of the frank, be considered a commission of

Congress as described in section 3215 of title 39, United States
Code".

(d) Feinting of Repoets.—Section 405 of such Act is further

amended by adding at the end the following new subsection:

"(j) Printing.—For purposes of costs relating to printing and
binding, including the costs of personnel detailed from the Govern-
ment Printing Office, the Commission shall be deemed to be a
committee of the Congress.".

(e) Report Deadlines.—Section 406 of such Act is amended—
(1) in each of subsections (a) and (b), by striking not later

than" and all that follows through "for the Commission,"; and
(2) by adding at the end the following new subsection:

"(c) Deadlines.—The two reports required under this section shall

be submitted concurrently by not later than November 9, 1989.".

SEC. 6221. national COMMISSION ON CHILDREN.

Section 1139 of the Social Security Act (42 U.S.C. 1320b-9) is

amended

—

(1) in subsection (d)

—

(A) by striking "September 30, 1988" and inserting

"March 31, 1990"; and
(B) by striking "March 31, 1990" and inserting "March

31, 1991";

(2) in subsection (e), by striking "September 30, 1990" and
msertmg "March 31, 1991";

(3) in subsection (j), by striking "such sums" and inserting
"through fiscal year 1991, such sums"; and

(4) by adding at the end thereof the following new subsections:

"(kXl) The Commission is authorized to' accept donations of
money, property, or personal services. Funds received from dona-
tions shall be deposited in the Treasury in a separate fund created
for this purpose. Funds appropriated for the Commission and do-
nated funds may be expended for such purposes as official reception
and representation expenses, public surveys, public service
announcements, preparation of special papers, analyses, and docu-
mentaries, and for such other purposes as determined by the
Commission to be in furtherance of its mission to review national
issues affecting children.

"(2) For purposes of Federal income, estate, and gift taxation,
money and other property accepted under paragraph (1) of this

subsection shall be considered as a gift or bequest to or for the use of
the United States.

"(3) Expenditure of appropriated and donated funds shall be
subject to such rules and regulations as may be adopted by the
Commission and shall not be subject to Federal procurement
requirements.

"(1) The Commission is authorized to conduct such public survejrs
as it deems necessary in support of its review of national issues
affecting children and, in conducting such surveys, the Commission
shall not be deemed to be an 'agency for the purpose of section 3502
of title 44, United States Code.".

42 use 1395b
note.

42 use 1395b
note.

Gifts and
property.
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42 use 1395x SEC. 6222. CONTINUED USE OF HOME HEALTH WAGE INDEX IN EFFECT
note. PRIOR TO JULY 1, 1989, UNTIL AFTER JULY 1, 199L

Notwithstanding the requirement of section 1861(v)(l)(LXiii) of the
Social Security Act, the Secretary of Health and Human Services
shall, in determining the limits of reasonable costs under title XVIII
of the Social Security Act with respect to services furnished by home I

health agencies, continue to utilize the wage index that was in effect
i

for cost reporting periods beginning before July 1, 1989, until cost
|

reporting periods beginning on or after July 1, 1991. !

SEC. 6223. HCFA PERSONNEL STUDY. I

(a) In General.—The Secretary of Health and Human Services
!

shall (subject to subsection (c)) enter into an agreement with the i

National Academy of Public Administration (hereafter in this sec-
|

tion referred to as the "Academy") to—
|

(1) study personnel administration at the Health Care Financ- •

ing Administration (hereafter in this section referred to as
|

"HCFA");
I

(2) assess the adequacy ofHCFA staffing; and
(3) recommend any needed changes with respect to HCFA '

staffing to the Secretary of Health and Human Services and the i

Congress.
I

(b) Requirements of Study.—In conducting the study, the Acad-
emy shall interview management officials at HCFA and other
appropriate agencies. The study shall include consideration of—

(1) the average years in service, years to retirement and
average age of various categories ofHCFA personnel;

(2) the adequacy of HCFA practices to recruit personnel to

replace persons who retire or resign and train new employees in

the intricacies ofHCFA programs;
|

(3) the grade structure of various categories of HCFA person-
|

nel, and the need for additional nonsupervisory positions at the i

GS-13, GS-14, and GS-15 levels for particularly skilled and
|

expert personnel needed for HCFA to carry out its missions;

(4) the grade structure at HCFA with Federal agencies of
|

similar size and responsibilities;
I

(5) whether bonus payments or other incentives are needed
!

for HCFA to recruit and retain specialized personnel; '

(6) particular problems in hiring personnel that may prevent
j

recruitment and retention of qualified staff;
j

(7) Office of Personnel Management rules that may be
|

burdensome to the hiring process; and
\

(8) how HCFA can more appropriately address the priorities :

of both Congress and the executive branch of Government.
\

(c) Arrangements for Study.—The Secretary shall request the
|

Academy, acting through appropriate units, to submit an applica- i

tion to conduct the study described in this section. If the Academy
j

submits an acceptable application, the Secretary shall enter into an
|

appropriate arrangement with the Academy for the conduct of the
study. If the Academy does not submit an acceptable application to i,

conduct the study, the Secretary may request one or more appro-
i

priate nonprofit private entities to submit an application to conduct
i

the study and may enter into an appropriate arrangement for the
j

conduct of the study by the entity which submits the best acceptable
1

application. !
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(d) Date of Report.—^The results of the study shall be reported to

Congress and the Secretary of Health and Human Services no later

than December 31, 1990.

SEC. 6224. PEER REVIEW ORGANIZATIONS.

(a) Peer Review of Non-Physician Services.—
(1) In general.—Section 1154(aXl) of the Social Security Act

(42 U.S.C. 1320c-3(aXl)) is amended by adding at the end the
following:

"If the organization performs such reviews with respect to a
type of health care practitioner other than medical doctors, the
organization shall establish procedures for the involvement of
h^th care practitioners of that type in such reviews.".

(2) Effective date.—The amendment made by paragraph (1) 42 USC l320c-3

shall apply to contracts entered into after the date of the no*®,

enactment of this Act.
(b) Provider and Practitioner Right to Reconsideration of

PRO Determination before Notice to Beneficiary.—
(1) In general.—Section 1154(aX3) of the Social Security Act

(42 U.S.C. 1320c-3(aX3)) is amended—
(A) in subparagraph (A), by striking "subparagraph (B)"

and inserting "subparagraphs (B) and (D)",

(B) in subparagraph (B), by inserting "with respect to

services or items disapproved by reason of subparagraph (A)

or iO of paragraph (1)" after "under subparagraph (A)",

and
(P) by adding at the end the following new subpara-

graphs:
"(D) The notification under subparagraph (A) with respect to

services or items disapproved by reason of paragraph (IXB) shall

not occur until after

—

"(i) the organization has notified the practitioner or pro-
vider involved of the determination and of the practition-

er's or provider's right to a formal reconsideration of the
determination under section 1155, and

"(ii) if the provider or practitioner requests such a re-

consideration, the organization has made such a reconsider-
ation.

If a provider or practitioner is provided a reconsideration, such
reconsideration shall be in lieu of any subsequent reconsider-
ation to which the provider or practitioner may be otherwise
entitled under section 1155, but shall not affect the right of a
beneficiary from seeking reconsideration under such section of
the organization's determination (after any reconsideration re-

quested by the provider or physician under clause (ii)).

"(E) In the case of services and items disapproved by reason of
paragraph (1)(B), the notice to the patient shall state the follow-
ing: *In the judgment of the peer review organization, the
medical care received was not acceptable under the medicare
program. The reasons for the denial have been discussed with
your physician and hospital.'.".

(2) Conforming amendment.—Section 1155 of such Act (42
U.S.C. 1320C-5) is amended by inserting ", subject to section 42 USC 1320c-4.

1154(aX3)(D)," before "any practitioner or provider".
(3) Effective date.—The amendments made by this subsec- 42 USC i320c-3

tion shall apply to determinations by utilization and quality note,

control peer review organizations with respect to which prelimi-
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nary notifications were made under section 1154(aX3XB) of the I

Social Security Act more than 30 days after the date of the
i

enactment of this Act.

PART 4—PART B PREMIUM
SEC. 6301. PART B PREMIUM.

Section 1839(e) of the Social Security Act (42 U.S.C. 1395r(e)) is

amended by striking "1990" each place it appears and inserting
"1991".

Subtitle B—Medicaid

PART 1—GENERAL PROVISIONS

SEC. 6401. MANDATORY COVERAGE OF CERTAIN LOW-INCOME PREGNANT
WOMEN AND CHILDREN.

(a) In General.—Section 1902 of the Social Security Act (42 U.S.C.
1396a) is amended

—

(1) in subsection (a)(10XA)(i)—
(A) by striking "or" at the end of subclause (IV),

(B) by striking the semicolon at the end of subclause (V)
and inserting or", and

(C) by adding at the end the following new subclause:
"(VI) who are described in subparagraph (C) of

subsection (1)(1) and whose family income does not
exceed the income level the State is required to

establish under subsection (1X2)(B) for such a
family;";

(2) in subsection (aX10)(A)(ii)(IX), by inserting "or clause
(i)(VI)" after "clause (iXIV)";

(3) in subsection (1)(1)—

(A) by striking "and" at the end of subparagraph (B), and
(B) by striking subparagraph (C) and inserting the follow-

ing:

"(C) children who have attained one year of age but have not
attained 6 years of age, and

"(D) at the option of the State, children born after

September 30, 1983, who have attained 6 years of age but have
not attained 7 or 8 years of age (as selected by the State),";

(4) in subsection (1X2)(A)—
(A) in clause (ii), by amending subclause (II) to read as

follows:
"(II) April 1, 1990, 133 percent, or, if greater, the percentage

provided under clause (iv)."; and
(B) by adding at the end the following new clause:

"(iv) In the case of a State which, as of the date of the enactment
of this clause, has established under clause (i), or has enacted
legislation authorizing, or appropriating funds, to provide for, a
percentage (of the income official poverty line) that is greater than
133 percent, the percentage provided under clause (ii) for medical
assistance on or after April 1, 1990, shall not be less than

—

"(I) the percentage specified by the State in an amendment to

its State plan (whether approved or not) as of the date of the
enactment of this clause, or
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"(11) if no such percentage is specified as of the date of the
enactment of this clause, the percentage established under the
State's authorizing legislation or provided for under the State's

appropriations.";

(5) in subparagraph (B) of subsection (1X2)

—

(A) by striking ", or , if less, the percentage established

I

under subparagraph (A)", and
! (B) by redesignating such subparagraph as subparagraph

I

(C);

(6) in subsection GX2), by inserting after subparagraph (A) the
' following new subparagraph:

I

"(B) For purposes of paragraph (1) with respect to individuals

I

described in subparagraph (C) of such paragraph, the State shall

establish an income level which is equal to 133 percent of the income
official poverty line described in subparagraph (A) applicable to a

!

family of the size involved.";

I

(6) in subsection (1X3)--

(A)byinserting",(aX10XAXiXVI)," after "(aX10)(A)(iXIV)",

and
I

(B) in subparagraph (C), by striking "or (C)" and inserting
' ",(C),or(D)^

(7) in subsection (1X4)

—

(A) in subparagraph (A), by inserting "and for children
described in subsection (aX10XAXi)(VI)" after

"(aXlOXAXiXIV)", and
(B) in subparagraph (B), by inserting "or (aX10)(AXi)(VI)"

I after "(aX10)(AXi)(IV)";

(8) in subsection (eX7), by striking "or (C)" and inserting ", (C),

! or (D)"; and
(9) in subsection (rX2XA), by inserting "(aXlOXAXiXVI)," after

"(aX10XA)(iXIV),".
(b) Conforming Amendment.—Section 1903(f)(4) of such Act (42

U.S.C. 1396b(fX4)) is amended by inserting "1902(aX10)(A)(iXVI),"
after "1902(aX10XAXiXIV),".

:
(c) Effective Date.— 42 use I396a

(1) Except as provided in paragraph (2), the amendments note,

made by this section shall apply to payments under title XIX of
the Social Security Act for calendar quarters beginning on or

I
after April 1, 1990, with respect to eligibility for medical assist-

I

ance on or after such date, without regard to whether or not

j

final regulations to carry out such amendments have been
promulgated by such date.

(2) In the case of a State plan for medical assistance under
title XDC of the Social Security Act which the Secretary of

I

Health and Human Services determines requires State legisla-

j

tion (other than legislation appropriating funds) in order for the
I plan to meet the additional requirements imposed by the
I

amendments made by this section, the State plan shall not be

j

regarded as failing to comply with the requirements of such
title solely on the basis of its failure to meet these additional
requirements before the first day of the first calendar quarter
beginning after the close of the first regular session of the State

!
legislature that begins after the date of the enactment of this

!
Act. For purposes of the previous sentence, in the case of a State
that has a 2-year legislative session, each year of such session
shall be deemed to be a separate regular session of the State
legislature.

i
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j

SEC. 6402. PAYMENT FOR OBSTETRICAL AND PEDIATRIC SERVICES.
j

(a) Codification of Adequate Payment Level Provisions.—Sec-

'

tion 1902(aX30XA) of the Social Security Act (42 U.S.C. i

1396a(aX30XA)) is amended by inserting before the semicolon at the I

end the following: "and are sufficient to enlist enough providers so
that care and services are available under the plan at least to the
extent that such care and services are available to the general
population in the geographic area".

(b) Assuring Adequate Payment Levels for Obstetrical and
Pediatric Services.—Title XIX of such Act, as amended by section
303 of the Family Support Act of 1988, is amended by redesignating

42 use 1396s. section 1926 as section 1927 and by inserting after section 1925 the
following new section:

"assuring adequate payment levels for obstetrical and
pedlatric services

42USCi396r-7. "Sec. 1926. (aXD A State plan under this title shall not be
considered to meet the requirement of section 1902(a)(30XA) with
respect to obstetrical services (as defined in paragraph (4)(A)), as of
July 1 of each year (beginning with 1990), unless, by not later than
April 1 of such year, the State submits to the Secretary an amend-
ment to the plan that specifies the payment rates to be used for such
services under the plan in the succeeding period and includes in

such submission such additional data as will assist the Secretary in

evaluating the State's compliance with such requirement, including
data relating to how rates established for pajrments to health
maintenance organizations under section 1903(m) take into account
such payment rates.

"(2) A State plan under this title shall not be considered to meet
the requirement of section 1902(a)(30XA) with respect to pediatric

services (as defined in paragraph (4XB)), as of July 1 of each year
(beginning with 1990), unless, by not later than April 1 of such year,

the State submits to the Secretary an amendment to the plan that
specifies, by pediatric procedure, the payment rates to be used for

such services under the plan in the succeeding period and includes
in such submission such additional data as will assist the Secretary
in evaluating the State's compliance with such requirement, includ-

ing data relating to how rates established for payments to health
maintenance organizations under section 1903(m) take into account
such pajrment rates.

"(3) The Secretary, by not later than 90 days after the date of

submission of a plan amendment under paragraph (1) or (2), shall

—

"(A) review each such amendment for compliance with the
requirement of section 1902(aX30)(A), and

"(B) approve or disapprove each such amendment.
If the Secretary disapproves such an amendment, the State shall

immediately submit a revised amendment which meets such
requirement.

"(4) In this section:

"(A) The term 'obstetrical services' means services relating to

pregnancy covered under the State plan provided by an obstetri-

cian, obstetrician-gynecologist, family practitioner, certified

nurse midwife, or certified family nurse practitioner and does
not include inpatient or outpatient hospital services or other
institutional services.
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"(B) The term 'pediatric services' means services covered
under the State plan provided by a pediatrician, family practi-

tioner, or certified pediatric nurse practitioner to children
under 18 years of age and does not include inpatient or out-

patient hospital services or other institutional services.

"(b) For amendments submitted under subsection (aXD in 1992

I

and thereafter, the data submitted under such subsection must
;

include, for the second previous year, at least the statewide aversige
payment rates under the State plan for obstetrical services

j

furnished by obstetricians, obstetrician-gynecologists, family
practitioners, certified family nurse practitioners, and certified

nurse midwives, by procedure. Such information shall be provided
separately for providers located in each metropolitan statistical area
(or similar area) in the State and in the remainder of the State.

"(c) For amendments submitted under subsection (a)(2) in 1992
and thereafter, the data submitted under such subsection must

I

include, for the second previous year, at least the statewide average
i payment rates under the State plan for pediatric services furnished
I by pediatricians, family practitioners, and certified pediatric nurse

I

practitioners by procedure. Such information shall be provided sepa-
rately for providers located in each metropolitan statistical area (or

similar area) in the State and in the remainder of the State
"(d) Nothing in this title (including section 1902(a)(30)(A)) shall be

construed as preventing a State from establishing payment levels

for obstetrical or pediatric services that are higher for those services

furnished in rural areas than those furnished in metropolitan statis-
I tical areas.".

(c) Payment for Certain Services in Certain Federally
Funded Health Centers.—

(1) Coverage.—Section 1905(a)(2) of the Social Security Act
(42 U.S.C. 1396d(aX2)) is amended by striking "and" before "(B)"

and by inserting before the semicolon at the end the following:
", and (C) ambulatory services offered by a health center receiv-

ing funds under section 329, 330, or 340 of the Public Health
Service Act to a pregnant woman or individual under 18 years
of age".

(2) Payment amounts.—Section 1902(a)(13)(E) of such Act (42

U.S.C. 1396a(aX13XE)) is amended by inserting ", and for pay-
ment for services described in section 1905(aX2)(C) under the
plan," after "provided by a rural health clinic under the plan".

(d) Effective Date.—(1) The amendments made by subsections (a) 42 USC 1396a

and (b) (except as otherwise provided in such amendments) shall '^o*®-

take effect on the date of the enactment of this Act.
(2XA) The amendments made by subsection (c) apply (except as

provided under subparagraph (B)) to payments under title XIX of

j

the Social Security Act for calendar quarters beginning on or after
July 1, 1990, without regard to whether or not final regulations to

I

carry out such amendments have been promulgated by such date,

i

(B) In the case of a State plan for medical assistance under title

I

XIX of the Social Security Act which the Secretary of Health and

I

Human Services determines requires State legislation (other than

I

legislation appropriating funds) in order for the plan to meet the
I additional requirements imposed by the amendments made by
subsection (c), the State plan shall not be regarded as failing to
comply with the requirements of such title solely on the basis of its

failure to meet these additional requirements before the first day of
the first calendar quarter beginning after the close of the first

!

I
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1

regular session of the State legislature that begins after the date ofj

the enactment of this Act. For purposes of the previous sentence, ini

the case of a State that has a 2-year legislative session, each year of
|

such session shall be deemed to be a separate regular session of thel

State legislature.

SEC. 6403. EARLY AND PERIODIC SCREENING, DIAGNOSTIC, AND TREAT-'
MENT SERVICES DEFINED. I

(a) In General.—Section 1905 of the Social Security Act (42 U.S.C. I

1396d) is amended by adding at the end the following new subsec-i
tion:

!

"(r) The term 'early and periodic screening, diagnostic, and treat-

1

ment services' means the following items and services:
I

"(1) Screening services— i

"(A) which are provided

—

"(i) at intervals which meet reasonable standards of
medical and dental practice, as determined by the State
after consultation with recognized medical and dental
organizations involved in child health care, and i

"(ii) at such other intervals, indicated as medically a

necessary, to determine the existence of certain phys- n

ical or mental illnesses or conditions; and
"(B) which shall at a minimum include

—

"(i) a comprehensive health and developmental his-i

tory (including assessment of both physical and mental
f

health development),
"(ii) a comprehensive unclothed physical exam,
"(iii) appropriate immunizations according to age and

health history,
j

"(iv) laboratory tests (including lead blood level \

assessment appropriate for age and risk factors), and
jj

"(v) health education (including anticipatory guid-

,

ance).
|

"(2) Vision services

—

"(A) which are provided

—

"(i) at intervals which meet reasonable standards of

medical practice, as determined by the State after con-

sultation with recognized medical organizations in-

volved in child health care, and !

"(ii) at such other intervals, indicated as medically
;

necessary, to determine the existence of a suspected !

illness or condition; and
p

"(B) which shall at a minimum include diaignosis and
i

treatment for defects in vision, including eyeglasses. '

"(3) Dental services—
;

"(A) which are provided

—

"(i) at intervals which meet reasonable standards of
dental practice, as determined by the State after con-

sultation with recognized dental organizations involved
in child health care, and

"(ii) at such other intervals, indicated as medically
necessary, to determine the existence of a suspected
illness or condition; and

,

"(B) which shall at a minimum include relief of pain and
infections, restoration of teeth, and maintenance of dental
health.

"(4) Hearing services—
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I
"(A) which are provided

—

"(i) at intervals which meet reasonable standards of

J medical practice, as determined by the State after con-

saltation with recognized medical organizations in-

I volved in child health care, and
!

"(ii) at such other intervals, indicated as medically

I

necessary, to determine the existence of a suspected

I

illness or condition; and

1

"(B) which shall at a minimum include diagnosis and
j

treatment for defects in hearing, including hearing aids.

"(5) Such other necessary health care, diagnostic services,

treatment, and other measures described in section 1905(a) to

correct or ameliorate defects and physical and mental illnesses

and conditions discovered by the screening services, whether or
not such services are covered under the State plan.

Nothing in this title shall be construed as limiting providers of early

I
and periodic screening, diagnostic, and treatment services to provid-

ers who are qualified to provide all of the items and services
' described in the previous sentence or as preventing a provider that
I is qualified under the plan to furnish one or more (but not all) of

such items or services from being qualified to provide such items
and services as part of early and periodic screening, diagnostic, and
treatment services.

(b) Report on Provision of EPSDT.—Section 1902(aX43) of such
Act (42 U.S.C. 1396a(aX43)) is amended—

I

(1) by striking "and" at the end of subparagraph (B),

i
(2) by striking the semicolon at the end of subparagraph (CD

I and inserting ", and", and
(3) by adding at the end the following new subparagraph:

"(D) reporting to the Secretary (in a uniform form and
manner established by the Secretary, by age group and by
basis of eligibility for medical assistance, and by not later

than April 1 after the end of each fiscal year, beginning
with fiscal year 1990) the following information relating to

early and periodic screening, diagnostic, and treatment
services provided under the plan during each fiscal year:

"(i) the number of children provided child health
screening services,

"(ii) the number of children referred for corrective
treatment (the need for which is disclosed by such child
health screening services),

"(iii) the number of children receiving dental serv-

ices, and
"(iv) the State's results in attaining the participation

goals set for the State imder section 1905(r);".
! (c) Annual Participation (Joals.—Section 1905(r) of such Act, as
I
added by subsection (a), is amended by adding at the end the

I

following: "The Secretary shall, not later than July 1, 1990, and
I
every 12 months thereafter, develop and set annual participation

I

goals for each State for participation of individuals who are covered
I
under the State plan under this title in early and periodic screening,

!

diagnostic, and treatment services.".

(d) Conforming Amendments.—(1) Section 1902(aX43XA) of such
Act (42 U.S.C. 1396a(aX43XA)) is amended by striking "and treat-
ment services as described in section 1905(aX4)(B)" and inserting

I "and treatment services as described in section 1905(r)".
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(2) Section 1905(a)(4) of such Act (42 U.S.C. 1396d(a)(4)) is amende(|
by amending clause (B) to read as follows: 'XB) early and periodi(^iitl

screening, diagnostic, and treatment services (as defined in subsec
tion (r)) for individuals who are eligible under the plan and arelSis

under the age of 21 ; and' ' .
^ -

(e) Effective Date.—The amendments made by this section shal
take effect on April 1, 1990, without regard to whether or not finalj

regulations to carry out such amendments have been promulgated!;
by such date.

SEC. 6404. PAYMENT FOR FEDERALLY-QUALIFIED HEALTH CENTER
SERVICES.

(a) Coverage.—Section 1905(a)(2) of the Social Security Act (42

U.S.C. 1396d(a)(2)) is amended— ^

(1) by striking "and" before ''(B)",

(2) by striking "subsection (1)" and inserting "subsection
(1)(1)", and

(3) by inserting before the semicolon at the end the following;
", and (C) Federally-qualified health center services (as defined
in subsection (1)(2)) and any other ambulatory services offered

by a Federally-qualified health center and which are otherwise
included in the plan".

(b) Terms Defined.—Section 1905(1) of such Act is amended

—

(1) by redesignating clauses (1) and (2) as clauses (A) and (B),

(2) by inserting "(1)" after "(1)", and
(3) by adding at the end the following new paragraph:

"(2)(A) The term 'Federally-qualified health center services'

means services of the type described in subparagraphs (A) through
(C) of section 1861(aa)(l) when furnished to an individual as an
outpatient of a Federally-qualified health center and, for this pur-

pose, any reference to a rural health clinic or a physician described
in section 1861(aaX2)(B) is deemed a reference to a Federally-quali
fled health center or a physician at the center, respectively.

"(B) The term 'Federally-qualified health center' means a facility

which

—

"(i) is receiving a grant under section 329, 330, or 340 of the
Public Health Service Act, or

"(ii) based on the recommendation of the Health Resources
and Services Administration within the Public Health Service

is determined by the Secretary to meet the requirements for

receiving such a grant.
In applying clause (ii), the Secretary may waive any requirement
referred to in such clause for up to 2 years for good cause shown."

(c) Payment Amounts.—Section 1902(a)(13)(E) of such Act (42

U.S.C. 1396a(a)(13)(E)) is amended by striking "section 1905(a)(2)(B)

provided by a rural health clinic" and inserting "clause (B) or (C) of

section 1905(a)(2)".

(d) Effective Date.—(1) The amendments made by this section

apply (except as provided under paragraph (2)) to payments under
title XIX of the Social Security Act for calendar quarters beginning
on or after April 1, 1990, without regard to whether or not final

regulations to carry out such amendments have been promulgated
by such date.

(2) In the case of a State plan for medical assistance under title

XIX of the Social Security Act which the Secretary of Health and
Human Services determines requires State legislation (other than
legislation appropriating funds) in order for the plan to meet the



i PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2265

I additional requirements imposed by the amendments made by this

\ section, the State plan shall not be regarded as failing to comply
' with the requirements of such title solely on the basis of its failure
• to meet these additional requirements before the first day of the
'\ first calendar quarter b^inning after the close of the first regular

I

session of the State legislature that b^ins after the date of the
^1 enactment of this Act. For purposes of the previous sentence, in the
I case of a State that has a 2-year legislative session, each year of such
J< session shall be deemed to be a separate regular session of the State

I l^islature.

SEC. 6405. REQUIRED COVERAGE OF NURSE PRACTITIONER SERVICES.

(a) In General.—Section 1905(a) of the Social Security Act (42

U.S.C. 1396d(a)) is amended—
(1) in paragraph (20), by striking "and";
(2) by redesignating paragraph (21) as paragraph (22); and

: (3) by inserting after paragraph (20) the following new para-
graph:

"(21) services fiimished by a certified pediatric nurse practi-

tioner or certified family nurse practitioner (as defined by the
Secretary) which the certified pediatric nurse practitioner or
certified family nurse practitioner is l^ally authorized to per-
form under State law (or the State regulatory mechanism pro-
vided by State law), whether or not the certified pediatric nurse
practitioner or certified family nurse practitioner is under the
supervision of, or associated with, a physician or other health

1

care provider; and".
Ob) Conforming Amendment.—Section 1902(aX10XA) of such Act

(42 U.S.C. 1396a(aX10XA)) is amended by striking "(1) through (5)

and (17)" and by mserting "(1) through (5), (17) and (21)".

(c) Effective Date.—The amendments made by this section shall 42 use 1396a

become effective with respect to services fiimished by a certified

pediatric nurse practitioner or certified family nurse practitioner on
orafter July 1, 1990.

SEC 6406. REQUIRED MEDICAID NOTICE AND COORDINATION WITH SPE-
CIAL SUPPLEMENTAL FOOD PROGRAM FOR WOMEN, IN-

FANTS, AND CHILDREN (WIC).

(a) State Plan Requirements of Notice and Coordination.—
Section 1902(a) of the Social Security Act (42 U.S.C. 1396a(a)) is

amended

—

(1) in paragraph (11), by striking "and" before "(B)" and by
inserting before the semicolon at the end the following: ", and
(Cp provide for coordination of the operations under this title

with the State's operations imder the special supplemental food

[

program for women, infants, and children under section 17 of

[

the Child Nutrition Act of 1966";

(2) by striking "and" at the end of paragraph (51);

(3) by striking the period at the end of paragraph (52) and
inserting "; and ; and

(4) by inserting after paragraph (52) the following new para-
graph:

"(53)provide~-
"(A) for notifying in a timely manner all individuals in

the State who are determined to be eligible for medical
assistance and who are pregnant women, breastfeeding or

!

I
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Ck)ntracts.

postpartum women (as defined in section 17 of the Child!
Nutrition Act of 1966), cr children below the age of 5, of the^^
availability of benefits furnished by the special supple-'

mental food program under such section, and
f

"(B) for referring any such individual to the State agencyl)
responsible for administering such program.",

(b) Effective Date.—^The amendments made by subsection 0
shall take effect on July 1, 1990, without regard to whether regula-f
tions to carry out such amendments have been promulgated by suchi
date. t

I

SEC. 6407. DEMONSTRATION PROJECTS TO STUDY THE EFFECT OfI
ALLOWING STATES TO EXTEND MEDICAID TO PREGNANT
WOMEN AND CHILDREN NOT OTHERWISE QUALIFIED TO RE-i

CEIVE MEDICAID BENEFITS. '

(a) In General.—In order to allow States to develop and carry out|

innovative programs to extend health insurance coverage to preg-|

nant women and children under age 20 who lack insurance and tOi

encourage workers to obtain health insurance for themselves and|
their children, the Secretary of Health and Human Services (in this!

section referred to as the "Secretary") shall enter into agreements'
with several States submitting applications in accordance with|

subsection (b) for the purpose of conducting demonstration projects

to study the effect on access to health care, private insurance
coverage, and costs of health care when such States are allowed to
extend benefits under title XIX of the Social Security Act, either
directly, in the same manner, or otherwise as alternative assistance
authorized in section 1925(bX4)(D) of such Act, to pregnant women;
and children under 20 years of age who are not otherwise qualified

to receive benefits imder such section.

(b) Project Requirements.—(1) Each State applying to partici-

pate in the demonstration project under subsection (a) shall assure
the Secretary that eligibility shall be limited to pregnant women
and children who have not attained 20 years of age who are in

families with income below 185 percent of the income official pov-
erty line (referred to in subsection (cXD).

(2) The Secretary shall further provide in conducting demonstra-
tion projects under this section that, if one or more of such dem-
onstration projects utilizes employer coverage as allowed under
section 1925(bX4)(D) of the Social Security Act, such project shall

require an employer contribution.
(c) Premiums.—In the case of pregnant women and children eli-

gible to participate in such demonstration projects whose family
income level is

—

(1) below 100 percent of the income official poverty line (as

defined by the Office of Management and Budget, and revised

annually in accordance with section 673(2) of the Omnibus
Budget Reconciliation Act of 1981) applicable to a family of the
size involved, there shall be no premium charged; and

(2) between 100 and 185 percent of such income official pov-
erty line, there shall be a premium equal to

—

(A) an amount based on a sliding scale relating to income,
or

(B) 3 percent of the family's average gross monthly earn-
ings,

whichever is less.
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(d) DuRATiON.—Each demonstration project under this section

shall be conducted for a period not to exceed 3 years.

(e) Waiver.—The Secretary where he deems appropriate may
waive the statewideness requirement described in section 1902(aXl)

of the Social Security Act.

(0 Limit on Expenditures.—The Secretary in conducting the
demonstration projects described in this section shall limit the
amount of the Federal share of benefits paid and expenses incurred
under title XIX of the Social Security Act to $10,000,000 in each of
fiscal years 1990, 1991, and 1992.

(g) Evaluation and Report.—(1) For each demonstration project

conducted under this section, the Secretaxy shall assure that an
evaluation is conducted on the effect of the project with respect to

—

(A) access to health care;

(B) private health care insurance coverage;
(C) costs with respect to health care; and
(D) developing feasible premium and cost-sharing policies.

(2) The Secretary shall submit to Congress an interim report
containing a summary of the evaluations conducted under para-
graph (1) not later than January 1, 1992, and a final report contain-
ing such summary together with such further recommendations as
the Secretary may determiiie appropriate not later than January 1,

1994.

SEC. 6408. OTHER MEDICAID PROVISIONS.

(a) Institutions for Mental Diseases.—
(1) Study.—The Secretary of Health and Human Services

shall conduct a study of—
(A) the implementation, under current provisions, regula-

tions, guidelines, and regulatory practices under title XIX
of the Social Security Act, of the exclusion of coverage of
services to certain individuals residing in institutions for

mental diseases, and
(B) the costs and benefits of providing services under title

XIX of the Social Security Act in public subacute psy-
chiatric facilities which provide services to psychiatric pa-
tients who would otherwise require acute hospitalization.

(2) Report.—By not later than October 1, 1990, the Secretary
shall submit a report to Congress on the study and shall include
in the report recommendations respecting

—

(A) modifications in such provisions, regulations, guide-
lines, and practices, if any, that may be appropriate to

accommodate changes that may have occurred since 1972 in

the delivery of psychiatric and other mental health services
on an inpatient basis to such individuals, and

(B) the continued coverage of services provided in
subacute psychiatric facilities under title XIX of the Social
Security Act.

(3) Moratorium on treatment of certain facilities.—Any Michigan,

determination by the Secretary that Kent Community Hospital
Complex in Michigan or Saginaw Community Hospital in Michi-
gan is an institution for mental diseases, for purposes of title

XIX of the Social Security Act shall not take effect until 180
days after the date the Congress receives the report required
under paragraph (2).

(b) Extension of Texas Personal Care Services Waiver.—Sec-
tion 9523(a) of the Consolidated Omnibus Budget Reconciliation Act
of 1985, as amended by section 4115(d) of the Omnibus Budget

39-139 0-90-6 (239)
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i

Reconciliation Act of 1987 (added by section 411(kX9XC) of the I

102 Stat. 768. Medicare Catastrophic Coverage Act of 1988), is amended by striking
i

"January 1, 1990" and inserting "July 1, 1990". i

(c) Hospice Payment for Room and Board.—
I

(1) In general.—Section 1902(aX13XD) of the Social Security
|

Act (42 U.S.C. 1396a(aX13XD)) is amended—
(A) by striking "in the same amounts, and using the same

'

methodol(^, as used" and inserting "in amounts no lower
i

than the amounts, using the same methodology, used", and
I

(B) by striking "a separate rate may be paid for" and
inserting "in the case of\ and
(Q by striking "to take into account the room and board

furnished by such facility^' and inserting "there shall be
paid an additional amount, to take into account the room
and board furnished by the facility, equal to at least 95
percent of the rate that would have been paid by the State
under the plan for facility services in that faciUty for that
individual'

.

42 use 1396a (2) EFFECTIVE DATE.—The amendments made by paragraph (1)

shall apply to services furnished on or after April 1, 1990,
without regard to whether or not final regulations have been
promulgated by such date to implement such amendments.

(d) Medicare Buy-in for Premiums of Certain Working Dis-

abled.—
(1) In general.—Section 1902(aX10XE) of the Social Security

Act (42 U.S.C. 1396a(aX10XE)) is amended—
(A) by inserting "(i)" after "(E)",

(B) by striking the semicolon at the end and inserting ",

and", and
(C) by adding at the end the following new clause:

"(ii) for maMng medical assistance available for payment
of medicare cost-sharing described in section 1905(pX3XAXi)
for qualified disabled and working individuals described in
section 1905(s)'".

(2) Eligibility.—Section 1905 of such Act (42 U.S.C. 1396d), as
amended by section 6403(a) of this subtitle, is amended by
adding at the end the following new subsection:

"(s) The term 'qualified disabled and working individual' means
an individual

—

"(1) who is entitled to enroll for hospital insurance benefits

under part A of title XVm under section 1818A (as added by
6012 of the Omnibus Budget Reconciliation Act of 1989);

"(2) whose income (as determined under section 1612 for

purposes of the supplemental security income program) does not
exceed 200 percent of the official poverty line (as defined by the
Office of Management and Budget and revised annually in

accordance with section 673(2) of the Omnibus Budget Reconcili-

ation Act of 1981) applicable to a family of the size involved;
"(3) whose resources (as determined under section 1613 for

purposes of the supplemental security income program) do not
exceed twice the maximum amoimt of resources that an individ-

ual or a couple (in the case of an individual with a spouse) may
have and obtain benefits for supplemental security income
benefits under title XVI; and

"(4) who is not otherwise eligible for medical assistance under
this title.".
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(3) Premium payments required for certain individuals.—
Section 1916 of such Act (42 U.S.C. 1396o) is amended—

(A) in subsection (a), by striking "(E)" and inserting

"(EXi)",

(B) by redesignating subsections (d) and (e) as subsections

(e) and (f), respectively, and
(C) by inserting after subsection (c) the following new

subsection:

i "(d) With respect to a qualified disabled and working individual

described in section 1905(s) whose income (as determined under
I paragraph (3) of that section) exceeds 150 percent of the official

I

poverty line referred to in that paragraph, the State plan of a State

1

may provide for the charging of a premium (expressed as a percent-

i

age of the medicare cost-sharing described in section 1905(p)(3)(AXi)

\

provided with respect to the individual) according to a sliding scale

! under which such percentage increases from 0 percent to 100 per-

1 cent, in reasonable increments (as determined by the Secretary), as

j

the individual's income increases from 150 percent of such poverty

I

line to 200 percent of such poverty line.".

I

(4) Conforming amendments.—
I

(A) Section 1905(pX3) of such Act (42 U.S.C. 1396d(pX3)) is

amended

—

(i) by amending subparagraph (A) to read as follows:

"(A)(i) premiums under section 1818, and
"(ii) premiums under section 1839,", and

(ii) in suboaragraph (A) as so amended, by striking

"section 1818" and inserting "section 1818 or 1818A".
(B) Section 1905(pXl)(A) of such Act is amended by insert-

ing ", but not including an individual entitled to such
benefits only pursuant to an enrollment under section
1818A" after "1818".

(C) Section 1902(f) of such Act (42 U.S.C. 1396a(f)) is

amended by inserting ", except with respect to qualified
disabled and working individuals (described in section
1905(s))," after "1619(b)(3)".

(5) Effective date.— ^2 use I396a

(A) The amendments made by this subsection apply
(except £is provided under subparagraph (B)) to payments
under title XIX of the Social Security Act for calendar
quarters beginning on or after July 1, 1990, without regard
to whether or not final regulations to carry out such
amendments have been promulgated by such date.

(B) In the case of a State plan for medical assistance
under title XIX of the Social Security Act which the Sec-
retary of Health and Human Services determines requires

j

State legislation (other than legislation appropriating

,

funds) in order for the plan to meet the additional require-
ments imposed by the amendments made by this subsec-
tion, the State plan shall not be regarded as failing to
comply with the requirements of such title solely on the
basis of its failure to meet these additional requirements
before the first day of the first calendar quarter beginning
after the close oi the first regular session of the State
legislature that begins after the date of the enactment of
this Act. For purposes of the previous sentence, in the case

note.

II
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of a State that has a 2-year legislative session, each year of
such session shall be deemed to be a separate regular
session of the State legislature.

PART 2—TECHNICAL AND MISCELLANEOUS
PROVISIONS

42 use 1396a
note.
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SEC. 6411. MISCELLANEOUS MEDICAID TECHNICAL AMENDMENTS.

(a) Technical Correction to Medicare Buy-in for the
Elderly.—

(1) Clarification with respect to "section 209 (b) " states.—
The first sentence of section 1902(f) of the Social Security Act
(42 U.S.C. 1396a(f)) is amended by inserting "and except with
respect to qualified medicare beneficiaries, qualified severely
impaired individuals, and individuals described in subsection
(mXD" before ", no State".

(2) Effective date.—The amendment made by paragraph (1)

shall apply as if it had been included in the enactment of the
Medicare Catastrophic Coverage Act of 1988.

(b) Extension of Delay in Issuance of Certain Final Regula-
tions.—Section 8431 of the Technical and Miscellaneous Revenue
Act of 1988 is amended by striking "May 1, 1989" and inserting
"December 31, 1990".

(c) Disproportionate Share Hospitals.—
(1) Special rule for new jersey uncompensated care trust

FUND.—Section 1923(e)(1) of the Social Security Act (42 U.S.C.
1396r-4(eXl)) is amended—

(A) by inserting "(A)(i)" after "without regard to the
requirement of subsection (a) if', and

(B) by striking "and if' and inserting "or (ii) the plan as
of January 1, 1987, provided for payment adjustments based
on a statewide pooling arrangement involving all acute care
hospitals and the arrangement provides for reimbursement
of the total amount of uncompensated care provided by
each participating hospital, and (B)".

(2) Conforming amendment.—Section 1915(bX4) of such Act
(42 U.S.C. 1396n(b)(4)) is amended by inserting "shall be consist-

ent with the requirements of section 1923 and" after "which
standards".

(3) Transition rule.—The State of Missouri shall be treated
as having met the requirement of section 1902(aX13XA) of the
Social Security Act (insofar as it requires payments to hospitals

to take into account the situation of hospitals that serve a
disproportionate number of low-income patients with special

needs) for the period beginning with July 1, 1988, and ending
with (and including) June 30, 1990, if the total amount of such
payments for such period is not less than the total of such
payments otherwise required by law for such period.

(4) Effective date.—The amendment made by paragraph (2)

shall be effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1987.

(d) Fraud and Abuse Technical Amendments.—
(1) Treatment of loss of right to renew ucense.—Section

1128(bX4XA) of the Social Security Act (42 U.S.C. 1396a-
7(bX4XA)) is amended by inserting "or the right to apply for or

renew such a license" after "lost such a license".
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(2) Clarification with respect to emergency treatment.—
Sections 1862(eXl) and 1903(iX2) of such Act (42 U.S.C.

1395y(eXl), 1396b(iX2)) are each amended by inserting not
including items or services furnished in an emergency room of a
hospital" after "emergency item or service".

(3) Clarification of exclusion with respect to employment
BY health maintenance ORGANIZATIONS.—(A) Section

1876(iX6XA) of the Social Security Act (42 U.S.C.

1395mm(iX6XA)) is amended

—

(i) by striking "or" at the end of clause (v),

(ii) by adding "or" at the end of clause (vi), and
(iii) by inserting after clause (vi) the following new clause:

"(vii) in the case of a risk-sharing contract, employs or con-

tracts with any individual or entity that is excluded from
participation under this title under section 1128 or 1128A for

the provision of health care, utilization review, medical social

work, or administrative services or employs or contracts with
any entity for the provision (directly or indirectly) through such
an excluded individual or entity of such services;".

(B) Section 1902(pX2) of such Act (42 U.S.C. 1396a(pX2)) is

amended

—

(i) by striking "or" at the end of subparagraph (A),

(ii) by striking the period at the end of subparagraph (B)

and inserting ", or", and
(iii) by adding at the end the following new subparagraph:

"(CJ) employs or contracts with any individual or entity that is

excluded from participation under this title under section 1128
or 1128A for the provision of health care, utilization review,
medical social work, or administrative services or employs or
contracts with any entity for the provision (directly or in-

directly) through such an excluded individual or entity of such
services.".

(4) Effective dates.—The amendments made by paragraphs 42 USC l320a-7

(1) and (2) shall take effect on the date of the enactment of this

Act.
(B) The amendments made by paragraph (3) shall apply to 42 USC 1395mm

employm.ent and contracts as of 90 days after the date of the
enactment of this Act.

(e) Spousal Impoverishment.—
(1) Equal treatment of transfers by community spouse

before institutionalization.—Section 1917(c) of the Social
Security Act (42 U.S.C. 1396p(c)) is amended—

(A) in paragraph (1), by inserting "or whose spouse," after
"an institutionalized individual (as defined in paragraph
(3)) who,", and

(B) in paragraph {2KB)—
(i) by amending clause (i) to read as follows: "(i) to or

from (or to another for the sole benefit of) the individ-

ual's spouse, or", and
(ii) by striking ", or (iii)" and all that follows through

"fair market value".
(2) Clarifying application to "section 209(b)" states.—

Section 1902(0 of such Act (42 U.S.C. 1396a(f)) is amended by
insertmg "and section 1924" after "1619(bX3)".

(3) Clarification of application of income rules to
redeterminations.—Subsections (bX2) and (dXD of section 1924
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of such Act (42 U.S.C. 1396r-5) are amended by inserting "or
redetermined" after "determined".

42 use 1396a (4) EFFECTIVE DATES.

—

(A) Spousal transfers.—^The amendments made by para-
j

graph (1) shall apply to transfers occurring after the date of

'

the enactment of tins Act.
|

(B) Other amendments.—Elxcept as provided in subpara-
graph (A), the amendments made by this subsection shall

|

apply as if included in the enactment of section 303 of the ',

Medicare Catastrophic Coverage Act of 1988.

(f) ElXTENSION OF WaTVER FOR HEALTH INSURING ORGANIZATION.

—

The Secretary of Health and Human Services shall continue to
waive, through June 30, 1992, the application of section

1903(mX2XAXii) of the Social Security Act to the Tennessee Primary
i

Care Network, Inc., under the same terms and conditions as applied i

to such waiver as ofJuly 1, 1989. I

42 use 1396b (g) DaY HaBIUTATION AND RELATED SERVICES.—
|

(1) Prohibition of disallowance pending issuance of regu-
i

LATION3.—Except as specifically permitted under paragraph (3), 1

the Secretary of Health and Human Services may not

—

(A) withhold, suspend, disaUow, or deny Federal financial i

p£u-ticipation under section 1903(a) of the Social Security
|

Act for day habiUtation and related services under para-
i

graph (9) or (13) of section 1905(a) of such Act on behalf of
persons with mental retardation or with related conditions
pursuant to a provision of its State plan as approved on or
before June 30, 1989, or

(B) withdraw Federal approval of any such State plan
provision.

(2) Requirements for regulation.—A final regulation de-

scribed in this paragraph is a r^ilation, promulgated after a
notice of proposed rule-making and a period of at least 60 days
for pubUc comment, that

—

(A) specifies the types of day habilitation and related
services that a State may cover under paragraph (9) or (13)

of section 1905(a) of the Social Security Act on behalf of
persons with mental retardation or with related conditions,

and
(B) any requirements respecting such coverage.

(3) Prospective application of regulation.—If the Sec-

retary promulgates a final regulation described in paragraph (2)

and the Secretary determines that a State plan under title XIX
of the Social Security Act does not comply with such regulation,

the Secretary shall notify the State of the determination and its

basis, and such determination shall not apply to day habili-

tation and related services furnished before the first day of the
first calendar quarter beginning after the date of the notice to

the State.
(h) Moratorium on Issuance of Final Regulation on Medi-

cally Needy Income Levels for Certain 1-Member Families.—
The Secretary of Health and Human Services may not issue in final

form, before December 31, 1990, any regulation implementing the

proposed regulation published on September 26, 1989 (54 Federal
Register 39421) insofar as such regulation changes the method for

establishing the medically needy income level for single individuals

in any State (including the proposed change to section 435.1007(aXl)

of title 42, Code of Federal Regulations).
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(i) Technical Corrections Concerning Transitional Cov-
erage.—

(1) Clarification op termination when no child in house-
hold.—Subsections (aX3XA) and (bX3XAXi) of section 1925 of the
Social Security Act (42 U.S.C. 1396r-6) are each amended bv
striking "who is" and inserting whether or not the child is .

(2) Effective date for termination of current 9-month
EXTENSION.—Section 303(fX2XA) of the Family Support Act of
1988 is amended by inserting before the period at the end the 42 USC 602 note,

following: ", but such amendment shall not apply with respect
to families that cease to be eligible for aid under part A of title

rV of the Social Security Act before such date".

(3) Correction of references.—Subsections (aX3XC) and
(bX3XCXi) of section 1925 of the Social Security Act (42 U.S.C.
1396r-6) are each amended by striking "or (v) of section 1905(a)"
and inserting "of section 1905(a) or clause (i)(IV), (i)(VI), or
(iiXIX) of section 1902(aX10XA)".

(4) Effective date.—^The amendments made by this subsec- 42 USC l396r-6

tion shall be effective as if included in the enactment of the '^^^^

Family Support Act of 1988.

(j) MamESOTA Prepaid Medicaid Demonstration Project Exten-
sion.—Section 507 of the Family Support Act of 1988 is amended by 102 Stat. 2407.

striking "1990" and inserting "1991^

Subtitle C—Maternal and Child Health Block
Grant Program

SEC. 6501. INCREASE IN AUTHORIZATION OF APPROPRIATIONS.

(a) In General.—Section 501 of the Social Security Act (42 U.S.C.
701) is amended

—

(1) by amending subsection (a) to read as follows:

"(a) To improve the health of all mothers and children consistent
with the appUcable health status goals and national health objec-
tives established by the Secretary under the Public Health Service
Act for the year 2000, there aie authorized to be appropriated
$686,000,000 for fiscal year 1990 and each fiscal year thereafter

—

"(1) for the purpose of enabling each State

—

"(A) to provide and to assure mothers and children (in

particular those with low income or with limited availabil-

ity of health services) access to quality maternal and child
health services;

"(B) to reduce infant mortality and the incidence of
preventable diseases and handicapping conditions among
children, to reduce the need for inpatient and long-term
care services, to increase the number of children (especially
preschool children) appropriately immunized against dis-

ease and the number of low income children receiving
health assessments and follow-up diagnostic and treatment
services, and otherwise to promote the health of mothers
and infants by providing prenatal, delivery, and
postpartum care for low income, at-risk pregnant women,
and to promote the health of children by providing preven-
tive and primary care services for low income children;

"(C) to provide rehabilitation services for blind and dis-

abled individuals under the age of 16 receiving benefits
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under title XVI, to the extent medical assistance for such
services is not provided under title XIX; and

"(D) to provide and to promote family-centered, commu-
nity-based, coordinated care (including care coordination

|

services, as defined in subsection (bX3)) for children vTith '

special health care needs and to facilitate the development
|

i

of community-based systems of services for such cMdren .

and their families;
|

"(2) for the purpose of enabling the Secretary (through grants,
f

'

j

contracts, or otherwise) to provide for special projects of re-
f

^'

gional and national significance, research, and training with 1

respect to maternal and child health and children with special
health care needs (including early intervention training and .1

services development), for genetic disease testing, counseling, I

and information development and dissemination programs, for i

grants (including funding for comprehensive hemophilia diag-
'

nostic treatment centers) relating to hemophilia without regard
|

to age, and for the screening of newborns for sickle ceU anemia,
and otlier genetic disorders and follow-up service; and

I

"(3) subject to section 502(b) for the purpose of enabling the
Secretary (through grants, contracts, or otherwise) to provide
for developing and expanding the following

—

"(A) maternal and infant health home visiting programs
i

in which case management services as defined in subpara-
;

graphs (A) and (B) of subsection (bX4), health education i

services, and related social support services are provided in
the home to pregnant women or families with an infant up B

to the age one by an appropriate health professional or by a ^

qualified nonprofessional acting under the supervision of a e

health care professional,
|

"(B) projects designed to increase the paiticipation of \

obstetricians and pediatricians under the program under i

this title and under state plans approved under title XIX, \

"(C) integrated maternal and chUd health service deliv-
\

ery systems (of the type described in section 1136 and using,

once developed, the model application form developed
under section 6506(a) of the Omnibus Budget Reconciliation
Act of 1939),

"(D) maternal and child health centers which (i) provide
i

prenatal, delivery, and postpartum care for pregnant
5

women and preventive and primary care services for in-

fants up to age one, and (ii) operate under the direction of a
not-for-profit hospital, 1

"(E) maternal and child health projects to serve rural
\

populations, and
"(F) outpatient and community based services programs

(including day care services) for children with special

health care needs whose medical services are provided
primarily through inpatient institutional care.", and i

(2) by adding at the end of subsection (b) the following new
!

paragraphs:
"(3) The term 'care coordination services' means services to

j

promote the effective and efficient organization and utilization

of resources to assure access to necessary comprehensive
services for children with special health care needs and their

families.
"(4) The term 'case management services' means

—

I

I
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I

"(A) with respect to pregnant women, services to assure
access to quality prenatal, delivery, and postpartum care;

and
"(B) with respect to infants up to age one, services to

' assure access to quality preventive and primary care serv-

ices.".

(b) Conforming Amendment.—Section 505(2)(C)(ii) of such Act (42

jU.S.C. 705(2)(C)(ii)) is amended by striking ''paragraphs (1) through
1(3) of section 501(a)" and inserting "subparagraphs (A) through (D) of

section 501(a)(1)".

SEC. 6502. ALLOTMENTS TO STATE AND FEDERAL SET-ASIDES.

(a) In General.—Section 502 of the Social Security Act (42 U.S.C.

702) is amended

—

(1) by amending the first sentence of paragraph (1) of subsec-

tion (a) to read as follows: "Of the amounts appropriated under
section 501(a) for a fiscal year that are not in excess of

$600,000,000, the Secretary shall retain an amount equal to 15

percent for the purpose of carrying out activities described in

section 501(a)(2).";

(2) in subsection (a)(3), by inserting "or subsection (b)" after

"this subsection";

(3) by striking subsection (c), by redesignating subsection Ot))

as subsection (c), and by inserting after subsection (a) the follow-

ing new subsection:

"(b)(1)(A) Of the amounts appropriated under section 501(a) for a
fiscal year in excess of $600,000,000 the Secretary shall retain an
amount equal to 12% percent thereof for the projects described in

subparagraphs (A) through (F) of section 501(a)(3).

"(B) Any amount appropriated under section 501(a) for a fiscal

year in excess of $600,000,000 that remains after the Secretary has
retained the applicable amount (if any) under subparagraph (A)

shall be retained by the Secretary in accordance with subsection (a)

and allocated to the States in accordance with subsection (c).

"(2)(A) Of the amounts retained for the purpose of carrying out
activities described in section 501(a)(3)(A), (B), (C), (D) and (E), the
Secretary shall provide preference to qualified applicants which
demonstrate that the activities to be carried out with such amounts
shall be in areas with a high infant mortality rate (relative to the
average infant mortality rate in the United States or in the State in
which the area is located).

"(B) In carrying out activities described in section 501(a)(3)(D), the
Secretary shall not provide for developing or expanding a maternal
and child health center unless the Secretary has received satisfac-

tory assurances that there will be applied, towards the costs of such

j

development or expansion, non-Federal funds in an amount at least

j

equal to the amount of funds provided under this title tov/ard such

I

development or expansion."; and
j

(4) in subsection (c), as redesignated by paragraph (2)

—

(A) by striking "$478,000,000" and inserting
"$600,000,000", and

j

(B) by amending paragraph (2) to read as follows:
"(2) Each such State shall be allotted for each fiscal year an

amount equal to the sum of

—

"(A) the amount of the allotment to the State under this

subsection in fiscal year 1983, and
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"(B) the State's proportion (determined under paragraph
dXBXii)) of the amount by which the allotment available
under this subsection for all the States for that fiscal year
exceeds the amount that was available under this subsec-

1

tion for allotment for all the States for fiscal year 1983.".
|

(b) Conforming Amendments.—Sections 503(a) and 508(b) of such
j

Act (42 U.S.C. 703(a), 708(b)) are amended by striking "502(b)" each I

place it appears and inserting "502(c)". i

SEC. 6503. USE OF ALLOTMENT FUNDS AND APPLICATION FOR BLOCK
I

GRANT FUNDS.

(a) Expanding Use of Funds and Limitation on Use of Funds
j

FOR Administrative Costs.—Section 504 of the Social Security Act
j

(42 U.S.C. 704) is amended— i

(1) in subsection (a), by inserting "and including payment of
'

salaries and other related expenses of National Health Service
|

Corps personnel" after "education, and evaluation", and ,

(2) by adding at the end the following new subsection:
:

"(d) Of the amounts paid to a State under section 503 from an
allotment for a fiscal year under section 502(c), not more than 10
percent may be used for administering the funds paid under such •

section.".

(b) Appucation.—Section 505 of such Act <42 U.S.C. 705) is
|

amended

—

(1) by amending the heading to read as follows:
j

i

"appucation for block grant funds";
i

(2) by inserting "(a)" after "Sec. 505.";
I

(3) in the matter before paragraph (1), by inserting "an ap-
|

plication (in a standardized form specified by the Secretary)
!

that" after "must prepare and transmit to the Secretary";
j

(4) by striking paragraph (1) and redesignating paragraph (2)
,

as paragraph (5) and by inserting before paragraph (5), as
|

redesignated, the following new paragraphs:
"(1) contains a statewide needs assessment (to be conducted

every 5 years) that shall identify (consistent with the health
|

status goals and national health objectives referred to in section

501(a)) the need for

—

"(A) preventive and primary care services for pregnant '

women, mothers, and infants up to age one;
"(B) preventive and primary care services for children; 1

and
"(C) services for children with special health care needs :

(as specified in section 501(a)(1)(D));

"(2) includes for each fiscal year—
i

"(A) a plan for meeting the needs identified by the state-
j

wide needs assessment under paragraph (1); and
"(B) a description of how the funds allotted to the State

\

under section 502(c) will be used for the provision and
coordination of services to carry out such plan that shall

[

include—
"(i) subject to paragraph (3), a statement of the goals

i

and objectives consistent with the health status goals

and national health objectives referred to in section

501(a) for meeting the needs specified in the State plan
described in subparagraph (A);

|
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"(ii) an identification of the areas and localities in

the State in which services are to be provided and
coordinated;

"(iii) an identification of the types of services to be
provided and the categories or characteristics of
individuals to be served; and

"(iv) information the State will collect in order to

prepare reports required under section 506(a);

"(3) except as provided under subsection Ot)), provides that the
State will use

—

"(A) at least 30 percent of such payment amounts for

preventive and primary care services for children, and
"(B) at least 30 percent of such pajrment amounts for

services for children with special health care needs (as

specified in section 501(aXlXD));
"(4) provides that a State receiving funds for maternal and

child health services under this title shall maintain the level of
funds being provided solely by such State for maternal and child

health programs at a level at least equal to the level that such
State provided for such programs in fiscal year 1989; and"; and

(5) in paragraph (5), as redesignated by paragraph (4) of this

subsection

—

(A) by striking "a statement of assurances that represents
to the Secretary" and inserting "provides";

(B) in subparagraph (A), by striking "will provide" and
inserting "will establish";

(C) by amending subparagraph (C)(i) to read as follows:

"(i) special consideration (where appropriate) for the
continuation of the funding of special projects in the
State previously funded under this title (as in effect

before August 31, 1981), and";
(D) in subparagraph (D), by striking "and" at the end;
(E) by redesignating subparagraph (E) as subparagraph

(F) and by inserting after subparagraph (D) the following
new subparagraph:

"(E) the State agency (or agencies) administering the
State's program under this title will provide for a toll-free

telephone number (and other appropriate methods) for the
use of parents to access information about health care
providers and practitioners who provide health care serv-

ices under this title and title XIX and about other relevant
health and health-related providers and practitioners;

and"; and
(F) in subparagraph (F) (as redesignated by subparagraph

(E))-
(i) by striking "participate" before clause (i),

(ii) in clause (i), by striking "diagnosis" and inserting

"diagnostic",
(iii) in clause (i), by striking "title XIX" and inserting

"section 1905(a)(4XB) (including the establishment of
periodicity and content standards for early and periodic

screening, diagnostic, and treatment services)",

(iv) by inserting "participate" after "(i)", after "(ii)",

and after "(iii)",

(v) by striking "and" at the end of clause (ii),

(vi) by striking the period at the end of clause (iii) and
inserting ", and", and



103 STAT. 2278 PUBLIC LAW 101-239—DEC. 19, 1989

(vii) by inserting after clause (iii) the following new'
clause:

"(iv) provide, directly and through their providers
and institutional contractors, for services to identify

i

pregnant women and infants who are eligible for medi-

!

cal assistance under subparagraph (A) or (B) of section i

1902(1X1) and, once identified, to assist them in apply-
ing for such assistance.";

I

(6) by striking the last 2 sentences and inserting the following:

;

Public "The application shall be developed by, or in consultation with, the
information. State maternal and child health agency and shall be made public !

within the State in such manner as to facilitate comment from any

;

person (including any Federal or other public agency) during its|

development and after its transmittal."; and i

(7) by adding at the end the following new subsection:
]

"(b) The Secretary may waive the requirement imder subsection
(a)(3) that a State's application for a fiscal year provide for the use of
funds for specific activities if for that fiscal year—

j

"(1) the Secretary determines— '

"(A) on the basis of information provided in the State's

most recent annual report submitted under section

506(aXl), that the State has demonstrated an extraordinary
unmet need for one of the activities described in subsection

(aX3), and
"(B) that the granting of the waiver is justified and will

assist in carrying out the purposes of this title; and
"(2) the State provides assurances to the Secretary that the

State will provide for the use of some amounts paid to it under
section 503 for the activities described in subparagraphs (A) and
(B) of subsection (aX3) and specifies the percentages to be sub-

i

stituted in each of such subparagraphs.",
(c) Conforming Amendments.—(1) Section 502(c) of such Act (42

U.S.C. 702(c)), as redesignated by section 6502(aX3) of this subtitle, is

Eonended by striking "a description of intended activities and state-
i

ment of assurances" and inserting "an application".
!

(2) Section 504(a) of such Act (42 U.S.C. 704(a)) is amended byi
striking "its description of intended expenditures and statement of

|

assurances" and insert "its application".

(3) Section 506(aXlXC) of such Act (42 U.S.C. 706(aXl)(C)) is

amended by striking "description and statement" and inserting

"application".

(4) Sections 502(b), 502(dXl), 503(c), 504(a), 506(aXlXC), and 509(aX6)

of such Act (42 U.S.C. 702(b), 702(dXl), 703(c), 704(a), 706(aXl)(C),

709(aX6)) are each amended by striking "505" each place it appears
and inserting "505(a)".

SEC. 6504. REPORTS.

(a) State Reports.—Subsection (a) of section 506 of the Social

Security Act (42 U.S.C. 706) is amended—
(1) in paragraph (1)—

(A) by inserting after the first sentence the following:

"Each such report shall be prepared by, or in consultation

with, the State maternal and child health agency.",

(B) by striking ''be in such form and contain suchj

information" and inserting "be in such standardized form
|

and contain such information (including information de-

scribed in paragraph (2))", and
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(C) by striking "and of the progress made toward achiev-

ing the purposes of this title, and (C)" and inserting **, (C) to

describe the extent to which the State has met the goals
and objectives it set forth under section 505(a)(2)(BXi) and
the national health objectives referred to in section 501(a),

and (D)";

(2) by redesignating paragraph (2) as paragraph (3); and
(3) by inserting after paragraph (1) the following new para-

graph:
"(2) Each annual report under paragraph (1) shall include the

following information:
"(AXi) The number of individuals served by the State under

this title (by class of individuals).
"(ii) The proportion of each class of such individuals which

has health coverage.
"(iii) The types (as defined by the Secretary) of services pro-

vided under this title to individuals within each such class.

"(iv) The amounts spent under this title on each type of
services, by class of individuals served.

"(B) Information on the status of maternal and child health in

the State, including

—

"(i) information (by county and by racial and ethnic
group) on

—

"(I) the rate of infant mortality, and
"(ID the rate of low-birth-weight births;

"(ii) information (on a State-wide basis) on

—

"(I) the rate of maternal mortality,

"(ID the rate of neonatal death,
"(IID the rate of perinatal death,
"(TV) the number of children with chronic illness and

the type of illness,

"(V) the proportion of infants born with fetal alcohol
sjoidrome,

"(VI) the proportion of infants born with drug
dependency,

'(VII) the proportion of women who deliver who do
not receive prenatal care during the first trimester of
pregnancy, and

"(Vni) the proportion of children, who at their
second birthday, have been vaccinated against each of
measles, mumps, rubella, polio, diphtheria, tetanus,
pertussis, Hib meningitis, and hepatitis B; and

"(iii) information on such other indicators of maternal,
infant, and child health care status as the Secretary may
specify.

"(C) Information (by racial and ethnic group) on

—

"(i) the number of deliveries in the State in the year, and
"(ii) the number of such deliveries to pregnant women

who were provided prenatal, delivery, or postpartum care
under this title or were entitled to benefits with respect to
such deliveries under the State plan under title XIX in the
year.

"(D) Information (by racial and ethnic group) on

—

"(i) the number of infants under one year of age who were
in the State in the year, and

"(ii) the number of such infants who were provided serv-
ices under this title or were entitled to benefits under the
State plan under title XIX at any time during the year.
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"(E) Information on the number of—
"(i) obstetricians,

"(ii) family practitioners,
"(iii) certified family nurse practitioners,

"(iv) certified nurse midwives,
"(v) pediatricians, and
"(vi) certified pediatric nurse practitioners,

who were licensed in the State in the year.
For purposes of subparagraph (A), each of the following shall be
considered to be a separate class of individuals: pregnant women,
infants up to age one, children with special health care needs, other
children under age 22, and other individuals.".

(b) Secretarial Report.—Paragraph (3) of subsection (a) of such
section, as redesignated by subsection (a)(2) of this section, is amend-
ed to read as follows:

"(3) The Secretary shall annually transmit to the Committee on
Energy and Commerce of the House of Representatives and the
Committee on Finance of the Senate a report that includes

—

"(A) a description of each project receiving funding under
paragraph (2) or (3) of section 502(a), including the amount of
Federal funds provided, the number of individuals served or
trained, as appropriate, under the project, and a summary of
any formal evaluation conducted with respect to the project;

"(B) a summary of the information described in paragraph
(2XA) reported by States;

"(C) based on information described in paragraph (2)(B) sup-
plied by the States under paragraph (1), a compilation of the
following measures of maternal and child health in the United
States and in each State:

"(i) Information on

—

"(I) the rate of infant mortality, and
"(II) the rate of low-birth-weight births.

Information under this clause shall also be compiled by
racial and ethnic group,

"(ii) Information on

—

"(I) the rate of maternal mortality,
"(II) the rate of neonatal death,
"(III) the rate of perinatal death,
"(IV) the proportion of infants born with fetal alcohol

syndrome,
"(V) the proportion of infants born with drug depend-

ency,
"(VI) the proportion of women who deliver who do

not receive prenatal care during the first trimester of

pregnancy, and
"(VII) the proportion of children,, who at their second

birthday, have been vaccinated against each of measles,
mumps, rubella, polio, diphtheria, tetanus, pertussis,

Hib meningitis, and hepatitis B.

"(iii) Information on such other indicators of maternal,
infant, and child health care status as the Secretary has
specified under paragraph (2)(B)(iii).

"(iv) Information (by racial and ethnic group) on

—

"(I) the number of deliveries in the State in the year,

and
"(II) the number of such deliveries to pregnant

women who were provided prenatal, delivery, or
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postpartum care under this title or were entitled to

benefits with respect to such deliveries under the State

plan under title XIX in the year;

"(D) based on information described in subparagraphs (C), (D),

and (E) of paragraph (2) supplied by the States under paragraph
(1), a compilation of the following information in the United
States and in each State:

"(i) Information on

—

"(I) the number of deliveries in the year, and
"(II) the number of such deliveries to pregnant

women who were provided prenatal, delivery, or

postpartum care under this title or were entitled to

benefits with respect to such deliveries under a State
plan under title XIX in the year.

Information under this clause shall also be compiled by
racial and ethnic group,

"(ii) Information on

—

"(I) the number of infants under one year of age in

the year, and
"(II) the number of such infants who were provided

services under this title or were entitled to benefits

under a State plan under title XIX at any time during
the year.

Information under this clause shall also be compiled by
racial and ethnic group,

"(iii) Information on the number of—
"(I) obstetricians,

"(II) family practitioners,

"(III) certified family nurse practitioners,

"(IV) certified nurse midwives,
"(V) pediatricians, and
"(VI) certified pediatric nurse practitioners,

who were licensed in a State in the year; and
"(E) an assessment of the progress being made to meet the

health status goals and national health objectives referred to in
section 501(a).".

SEC. 6505. FEDERAL ADMINISTRATION AND ASSISTANCE.

Section 509(a) of the Social Security Act (42 U.S.C. 709(a)) is

amended

—

(1) in paragraph (4) by inserting before the semicolon at the
end the following: "and in developing consistent and accurate
data collection mechanisms in order to report the information
required under section 506(a)(2)";

(2) in paragraph (5) by striking "and" at the end thereof;

(3) in paragraph (6) by striking the period and inserting ";

and"; and
(4) by adding at the end thereof the following new paragraphs:
"(7) assisting States in the development of care coordination

services (as defined in section 501(b)(3)); and
"(8) developing and making available to the State agency (or

agencies) administering the State's program under this title a
national directory listing by State the toll-free numbers de-
scribed in section 505(a)(5XE).".

SEC. 6506. DEVELOPMENT OF MODEL APPLICATIONS.

(a) For Maternal and Child Assistance Programs.— 42 use 70i note.
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Federal
Register,
publication.

(1) In general.—The Secretary of Health and Human Serv-
ices shall develop, by not later than one year after the date of

the enactment of this Act and in consultation with the Sec-
retary of Agriculture, a model application form for use in

applying, simultaneously, for assistance for a pregnant woman
or a child less than 6 years of age under maternal and child

assistance programs (as defined in paragraph (3)). In developing
such form, the Secretary is not authorized to change any
requirement with respect to eligibility under any maternal and
child assistance program.

(2) Dissemination of model form.—The Secretary shall pro-

vide for publication in the Federal Register of the model ap-

plication form developed under paragraph (1) and shall send a
copy of such form to each State agency responsible for admin-
istering a maternal and child assistance program.

(3) Maternal and child assistance program defined.—In
this subsection, the term "maternal and child assistance pro-

gram" means any of the following programs:
(A) The maternal and chSd health services block grant

program under title V of the Social Security Act.

(B) The medicaid program under title XIX of the Social

Security Act.

(C) The migrant and community health centers programs
under sections 329 and 330 of the Public Health Service
Act.

(D) The grant program for the homeless under section 340
of the Public Health Service Act.

(E) The "WIG" program under section 17 of the Child
Nutrition Act of 1966.

(F) The head start program under the Head Start Act.

Qji) For Medicaid Program.—
(1) In general.—The Secretary of Health and Human Serv-

ices shall, by not later than 1 year after the date of the
enactment of this Act, develop a model application form for use
in applying for benefits under title XIX of the Social Security

Act for individuals who are not receiving cash assistance under
part A of title IV of the Social Security Act, and who are not
institutionalized. In developing such model application form,
the Secretary is not authorized to require that such form be
adopted by States as part of their State medicaid plan.

(2) Dissemination of model form.—The Secretary shall pro-

vide for publication in the Federal Register of the model ap-

plication form developed under paragraph (1), and shall send a
copy of such form to each State agency responsible for admin-
istering a State medicaid plan.

42 use 701 note. SEC. 6507. RESEARCH ON INFANT MORTALITY AND MEDICAID SERVICES.

The Secretary of Health and Human Services shall develop a
national data system for linking, for any infant up to age one

—

(1) the infant's birth record,

(2) any death record for the infant, and
(3) information on any claims submitted under title XIX of

the Social Security Act for health care furnished to the infant

or with respect to the birth of the infant.

42 use 1396a
note.

Federal
Register,

publication.
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I SEC. 6508. DEMONSTRATION PROJECT ON HEALTH INSURANCE FOR MEDI- 42 USC 701 note.

I

CALLY UNINSURABLE CHILDREN.

I
(a) In General.—The Secretary of Health and Human Services (in

this section referred to as the "Secretary") may conduct not more
I ! than 4 demonstration projects to provide health insurance coverage

j

!

(as defined by the Secretary) through an eligible plan (as defined in

I

j

subsection (b)) to medically uninsurable children (as defined by the
' Secretary) under 19 years of age.

I

(b) Eligibility.—In this section, the term "eligible plan" means

—

(1) a school-based plan;

(2) a plan operated under the direction of a not-for-profit

entity offering health insurance; and
(3) a plan operated by a not-for-profit hospital.

(c) Requirements.—A demonstration project conducted under
subsection (a) may only be conducted under an agreement between
the Secretary and an eligible plan which provides that

—

]
(1) health insurance coverage will be made available under

the project for at least 2 years, and, if the eligible plan fails to

! provide such coverage during such period, the Secretary will

I
guarantee the provision of such coverage;

(2) non-Federal funds will be made available to fund the
project at a level not less than

—

(A) 50 percent in the first year of such agreement,
(B) 65 percent in the second year of such agreement, and
(C) 80 percent in the third or subsequent year of such

I agreement;
(3) the plan may not

—

(A) restrict health insurance coverage on the basis of a
child's medical condition, or

(B) impose waiting periods or exclusions for preexisting
conditions;

(4) any premium imposed under the project shall be disclosed
in advance of enrollment and shall be varied by the income of
individuals; aiid

(5) with respect to a plan which at the time of entering into
such agreement is conducting a project similar to the one
described in this subsection such plan must maintain its current
level of non-Federal funding at its current level unless such
level is less than the applicable level described in paragraph (2).

(d) Application.—No funds may be made available by the Sec-
retary under this section unless an application therefor has been
submitted to, and approved by, the Secretary. Such application shall
be in such form, be submitted in such manner, and contain and be
accompanied by such information, as the Secretary may specify. No

I such application may be approved unless it contains assurances that
i the applicant will use the funds provided only for the purposes

{

specified in the approved application and will establish such fiscal

I control and fund accounting procedures as may be necessary to
assure proper disbursement and accounting of Federal funds paid to
the applicant under this section.

(e) Evaluation and Report.—
j

(1) Evaluation.—The Secretary shall provide for an evalua-
' tion of the effects of the demonstration projects conducted

under subsection (a) on

—

I

li
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(A) access to health services by previously medically un-

:

insurable children,
|

(B) the availability of insurance coverage to participating
medically uninsurable children,

j

(C) the demographic characteristics and health status of

'

participating mecfically uninsurable children and their
|

famiUes, and
1

(D) out-of-pocket health care costs for such famihes.
|

(2) Report.—The Secretary shall submit a report on the I

demonstration projects conducted under subsection (a) to the
Committee on Energy and Commerce of the House of Represent-
atives and the Committee on Finance of the Senate, and shall

\

include in such report a summary of the evaluation described in

paragraph (1).

(f) Authorization of Appropriations.—There are authorized to

be appropriated to carry out this section $5,000,000, for each of fiscal

years 1991, 1992, and 1993.

42 use 701 note. SEC. 6509. MATERNAL AND CHILD HEALTH HANDBOOK. I

(a) In General.—
(1) Development.—^The Secretary of Health and Human Serv-

ices shall develop a maternal and child health handbook in
|

consultation with the National Commission to Prevent Infant :

Mortality and public and private organizations interested in the
|

health and welfare of mothers and children.
i

(2) Field testing and evaluation.—The Secretary shall com-

1

plete publication of the handbook for field testing by July 1,
|

1990, and shall complete field testing and evaluation by June 1, i

1991.
I

(3) Availability and distribution.—The Secretary shall

make the handbook available to pregnant women and families '

with young children, and shall provide copies of the handbook
|

to maternal and child health programs (including maternal and
I

child health clinics supported through either title V or title XIX I

of the Social Security Act, commimity and migrant health
centers under sections 329 and 330 of the Public Health Service

j

Act, the grant program for the homeless under section 340 of
j

the PubUc Health Service Act, the "WIC" program under sec- i

tion 17 of the Child Nutrition Act of 1966, and the head start
;

program under the Head Start Act) that serve high-risk women,
i

The Secretary shall coordinate the distribution of the handbook
|

with State maternal and child health departments. State and :

local public health clinics, private providers of obstetric and
pediatric care, and community groups where appUcable. The

i

Secretary shall make efforts to involve private entities in the
\

distribution of the handbook under this paragraph. i

(b) Authorization of Appropriations.—There are authorized to
i

be appropriated $1,000,000 for each of fiscal years 1991, 1992, and
|

1993, for carrying out the purposes of this section.

42 use 701 note. SEC. 6510. EFFECTIVE DATES.
I

(a) In General.—Except as provided in subsection (b), the amend-
ments made by this subtitle shall apply to appropriations for fiscal

i

years beginning with fiscal year 1990.
|

(b) Appucation and Report.—The amendments made—

I
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(1) by subsections 0)) and (c) of section 6503 shall apply to

pa3mients for allotments for fiscal years beginning with fiscal

year 1991, and
(2) by section 6504 shall apply to annual reports for fiscal

years beginning with fiscal year 1991.

Subtitle D—Vaccine Compensation Technicals

SEC. 6601. VACCINE INJURY COMPENSATION TECHNICALS.

(a) Reference.—Whenever in this section an amendment or

repeal is expressed in terms of an amendment to, or repeal of, a
section or other provision, the reference shall be considered to be
made to a section or other provision of the Public Health Service

Act.

(b) Publication of Program.—Section 2110 (42 U.S.C. 300aa-10)

is amended by adding at the end thereof the following:

"(c) PuBUCiTY,—The Secretary shall undertake reasonable efforts

to inform the public of the availability of the Program.".
(c) Petitions.—

(1) Section 2111(aXl) (42 U.S.C. 300aa-l 1(a)(1)) is amended—
(A) by striking out "filing of a petition" and inserting in

lieu thereof "filing of a petition containing the matter
prescribed by subsection (c)", and

(B) by inserting at the end of paragraph (1) "The clerk of

the United States Claims Court shall immediately forward
the filed petition to the chief special master for assignment
to a special master under section 2112(dXl)-".

(2) Section 2111(a)(2)(A)(i) (42 U.S.C. 300aa-ll(a)(2)(A)(i)) is

amended by striking out "under subsection (b)".

(3) Section 2111(a)(5) (42 U.S.C. 300aa-ll(aX5)) is amended—
(A) in subparagraph (A), by striking out "elect to with-

draw such action" and inserting in lieu thereof "petition to

have such action dismissed without prejudice or costs", and
(B) in subparagraph (B), by strildng out "on the effective

date of this part had pending" and inserting in lieu thereof

"has pending" and by striking out "does not withdraw the
action under subparagraph (A)".

(4) Section 2111(aX6) (42 U.S.C. 300aa-ll(aX6)) is amended by
striking out "the effective date of this part" each place it occurs
and inserting in lieu thereof "November 15, 1988".

(5) Section 2111(a) (42 U.S.C. 300aa-ll(a)) is amended by
redesignating paragraph (8) as paragraph (9) and by inserting

after paragraph (7) the following:
"(8) If on the effective date of this part there was pending an

appeal or rehearing with respect to a civil action brought
against a vaccine administrator or manufacturer and if the
outcome of the last appellate review of such action or the last

rehearing of such action is the denial of damages for a vaccine-

related injury or death, the person who brought such action

may file a petition under subsection (b) for such injury or
death.".

(6) Section 2111(c) (42 U.S.C. 300aa-ll(c)) is amended—
(A) in paragraph (1), by inserting "except as provided in

paragraph (3)," after "(1)" and in paragraph (2), by insert-

ing "except as provided in paragraph (3)," after "(2)",
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|

1

(B) by redesignating paragraph (2) as subsection (d), by
j

expanding the margin of the paragraph to full measure, i

and by striking out "all available and inserting in lieu
|

thereof "(d) Additional Information.—A petition may also
|

include other available", by striking out "(including au-
topsy reports, if any)", and by striking out "and an identi- I

fication and all that follows and inserting in lieu thereof a
i

period,
|

(C) by adding after paragraph (1) the following new para- i

graphs:
Records. "(2) except as provided in paragraph (3), maternal prenatal

and delivery records, newborn hospital records (including all

physicians' and nurses* notes and test results), vaccination i

records associated with the vaccine allegedly causing the injury, '

pre- and post-injury physician or clinic records (including all I

relevant growth charts and test results), all post-injury in-

patient and outpatient records (including all provider notes, test
'

results, and medication records), if applicable, a death certifi-
j

cate, and if applicable, autopsy results, and '

"(3) an identification of any records of the type described in

paragraph (1) or (2) which are unavailable to the petitioner and
the reasons for their unavailability.", and

|

(D) by redesignating paragraph (3), as in effect on the date of
i

the enactment, as subsection (e), by expanding the margin of the i

paragraph to full measure, and by striking out "appropriate"
|

and inserting in lieu thereof "(e) Schedule.—The petitioner
|

shall submit in accordance with a schedule set by the special
i

master assigned to the petition". i

42 use (7) The margin on paragraph (9) of section 2111(a) (as so
\

300aa-ll. redesignated) is indented two ems.
!

(8) Section 2115(eX2) (42 U.S.C. 300aa-15(eX2)) is amended—
j

(A) by striking out "and elected under section 2111(aX4)
,

to withdraw such action" and inserting in lieu thereof "and
{

petitioned under section 2111(aX5) to have such action dis-

missed", and
(B) by striking out "the judgment of the court on such

j

petition may include" and inserting in lieu thereof "in

awarding compensation on such petition the special master
or court may include". '

(d) Jurisdiction.—Section 2112(a) (42 U.S.C. 300aa-12(a)) is
;

amended— i

(1) by striking out "shall have jurisdiction (1)" and inserting

in lieu thereof "and the United States Claims Court specisJ !

masters shall, in accordance with this section, have jurisdic-

tion",
j

(2) by striking out ", and (2) to issue" and inserting in lieu
j

thereof a period and the following: "The United States Claims
i

Court may issue", and
\

(3) by striking out "deem" and inserting in lieu thereof
"deems".

[

(e) Special Masters Estabushed.—Section 2112 (42 U.S.C. 300aa-
;

12) is amended—
I

(1) by redesignating subsections (c), (d), and (e) as subsections
j

(d), (e), and (f), respectively, and
(2) by inserting after subsection (b) the following new subsec-

tion:

Establishment. "(c) UNITED STATES CLAIMS CoURT SPECIAL MASTERS.

—

I
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"(1) There is established within the United States Claims
Court an office of special masters which shall consist of not
more than 8 special masters. The judges of the United States
Claims Court shall appoint the special masters, 1 of whom, by
designation of the judges of the United States Claims Court,
shall serve as chief special master. The appointment and re-

appointment of the special masters shall be by the concurrence
of a majority of the judges of the court.

"(2) The chief special master and other special masters shall

be subject to removal by the judges of the United States Claims
Court for incompetency, misconduct, or neglect of duty or for

physical or mental disability or for other good cause shown.
"(3) A special master's office shall be terminated if the judges

of the United States Claims Court determine, upon advice of the
chief special master, that the services performed by that office

are no longer needed.
"(4) The appointment of any individual as a special master

shall be for a term of 4 years, subject to termination under
paragraphs (2) and (3). Individuals serving as special masters
upon the date of the enactment of this subsection shall serve for

4 years from the date of their original appointment, subject to

termination under paragraphs (2) and (3). The chief special

master in office on the date of the enactment of this subsection
shall continue to serve as chief special master for the balance of
the master's term, subject to termination under paragraphs (2)

and (3).

"(5) The compensation of the special masters shall be deter-

mined by the judges of the United States Claims Court, upon
advice of the chief special master. The salary of the chief special

master shall be the annual rate of basic pay for level IV of the
Executive Schedule, as prescribed by section 5315, title 5,

United States Code. The salaries of the other special masters
shall not exceed the annual rate of basic pay of level V of the
Executive Schedule, as prescribed by section 5316, title 5,

United States Cods.
"(6) The chief special master shall be responsible for the

following:

"(A) Administering the office of special masters and their
staff, providing for the efficient, expeditious, and effective

handling of petitions, and performing such other duties
related to the Program as may be assigned to the chief
special master by a concurrence of a majority of the United
States Claims Courts judges.

"(B) Appointing and fixing the salary and duties of such
administrative staff as are necessary. Such staff shall be
subject to removal for good cause by the chief special
master.

"(C) Managing and executing all aspects of budgetary and
administrative affairs affecting the special masters and
their staff, subject to the rules and regulations of the
Judicial Conference of the United States. The Conference
rules and regulations pertaining to United States mag-
istrates shall be applied to the special masters.

"(D) Coordinating with the United States Claims Court
the use of services, equipment, personnel, information, and
facilities of the United States Claims Court without re-

imbursement.
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"(E) Reporting annually to the Congress and the judges of
the United States Claims Court on the number of petitions

'

filed imder section 2111 and their disposition, the dates on
which the vaccine-related injuries and deaths for which the
petitions were filed occurred, the types and amounts of
awards, the length of time for the disposition of petitions,

the cost of administering the Program, and recommenda-
;

tions for changes in the Program.".
(f) Parties.—Section 2112(b) (42 U.S.C. 300aa-12(b)) is amended—

(1) by amending the first sentence to read as follows: "In all

proceedings brought by the filing of a petition under section

2111(b), the Secretary shall be named as the respondent, shall

participate, and shall be represented in accordance with section
i

518(a) of title 28, United States Code.", and
(2) by striking out the second sentence.

(g) Special Master Functions.—Section 2112(d) (42 U.S.C. 300aa-
12(d)) (as so redesignated by subsection (e)) is amended— '

(1) by amending paragraph (1) to read as follows:
i

"(1) Following the receipt and filing of a petition under '

section 2111, the clerk of the United States Claims Court shall

forward the petition to the chief special master who shall

designate a special master to carry out the functions authorized
|

by paragraph (3).", and '

(2) by striking out paragraph (2) and inserting in Ueu thereof i

the following:
j

"(2) The special masters shall recommend rules to the Claims
I

Court and, taking into account such recommended rules, the i

Claims Court shall promulgate rules pursuant to section 2071 of
\

title 28, United States Code. Such rules shall— I

"(A) provide for a less-adversarial, expeditious, and infor- !

mal proceeding for the resolution of petitions,
i

"(B) include flexible and informal standards of admissibil- i

ity of evidence, i

"(C) include the opportunity for summary judgment,
"(D) include the opportunity for parties to submit argu- I

ments and evidence on the record without requiring routine I

use of oral presentations, cross examinations, or hearings,
!

and
i

"(E) provide for limitations on discovery and allow the
special masters to replace the usual rules of discovery in

civil actions in the United States Claims Court.
I

"(3XA) A special master to whom a petition has been assigned
'

shall issue a decision on such petition with respect to whether
,

compensation is to be provided under the Program and the
;

amount of such compensation. The decision of the special

master shall— '

"(i) include findings of fact and conclusions of law, and
"(ii) be issued as expeditiously as practicable but not later

than 240 days, exclusive of suspended time under subpara- ,

graph (C), after the date the petition was filed.

The decision of the special master may be reviewed by the
United States Claims Court in accordance with subsection (e).

"(B) In conducting a proceeding on a petition a special

master— '

"(i) may require such evidence as may be reasonable and '

necessary,

I
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"(ii) may require the submission of such information as
may be reasonable and necessary,

"(iii) may require the testimony of any person and the
production of any documents as may be reasonable and
necessary,

"(iv) shall afford all interested persons an opportunity to

submit relevant written information

—

"(I) relating to the existence of the evidence de-

scribed in section 2113(a)(1)(B), or
"(11) relating to any allegation in a petition with

respect to the matters described in section

2111(cXl)(C)(ii), and
"(v) may conduct such hearings as may be reasonable and

necessary.
There may be no discovery in a proceeding on a petition other
than the discovery required by the special master.

"(C) In conducting a proceeding on a petition a special master
shall suspend the proceedings one time for 30 days on the
motion of either party. After a motion for suspension is granted,
further motions for suspension by either party may be granted
by the special master, if the special master determines the
suspension is reasonable and necessary, for an aggregate period
not to exceed 150 days.

"(4)(A) Except as provided in subparagraph (B), information
submitted to a special master or the court in a proceeding on a
petition may not be disclosed to a person who is not a party to

the proceeding without the express written consent of the
person who submitted the information.

"(B) A decision of a special master or the court in a proceed- Classified

ing shall be disclosed, except that if the decision is to include information,

information

—

"(i) which is trade secret or commercial or financial
information which is privileged and confidential, or

"(ii) which are medical files and similar files the disclo-

sure of which would constitute a clearly unwarranted inva-
sion of privacy,

and if the person who submitted such information objects to the
inclusion of such information in the decision, the decision shall

be disclosed without such information.",
(h) Action by the United States Claims Court.—Section 2112(e)

(42 U.S.C. 300aa-12(e)) (as so redesignated by subsection (e)) is

amended to read as follows:

"(e) Action by the United States Claims Court.—
"(1) Upon issuance of the special master's decision, the parties

shall have 30 days to file with the clerk of the United States
Claims Court a motion to have the court review the decision. If

such a motion is filed, the other party shall file a response with
the clerk of the United States Claims Court no later than 30
davs after the filing of such motion.

'(2) Upon the filing of a motion under paragraph (1) with
respect to a petition, the United States Claims Court shall have
jurisdiction to undertake a review of the record of the proceed-
ings and may thereafter

—

"(A) uphold the findings of fact and conclusions of law of
the special master and sustain the special master's decision,

"(B) set aside any findings of fact or conclusion of law of
the special master found to be arbitrary, capricious, an
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I

abuse of discretion, or otherwise not in accordance with law
'

and issue its own findings of fact and conclusions of law, or
|

"(C) remand the petition to the special master for further
action in accordance with the court s direction.

|

The court shall complete its action on a petition within 120 days '

of the filing of a response under paragraph (1) excluding any
|

days the petition is before a special master as a result of a
remand under subparagraph (C). The court may allow not more I

than 90 days for remands under subparagraph (C).
;

"(3) In the absence of a motion under paragraph (1) respecting
\

the special master's decision or if the United States Claims i

Court takes the action described in paragraph (2XA) with re- I

spect to the special master's decision, the clerk of the United
|

States Claims Court shall immediately enter judgment in
i

accordance with the special master's decision.". i

(i) Appeals.—Section 2112(f) (42 U.S.C. 300aa-12(f)) (as so redesig- I

nated by subsection (e)) is amended by inserting before the period
i

the following: "within 60 days of the date of entry of the United
j

States Claims Court's judgment with such court of appeals".
I

(j) Determination of Eugibiltty and Compensation.—Section
2113 (42 U.S.C. 300aa-13) is amended—

(1) by striking "court" each place it appears and inserting in
j

lieu thereof "special master or court", and
i

(2) by inserting before "United States Claims Court" in
j

subsection (c) "special masters of.
i

(k) Table.— i

(1) The table contained m section 2114(a) (42 U.S.C. 300aa- I

14(a)) is amended by striking out "(cX2)" each place it appears
|

and insertmg in lieu thereof "(bX2)". 1

(2) Section 2114(bX3XB) (42 U.S.C. 300aa-14(bX3XB)) is
|

amended by striking out "2111(b)" and inserting in lieu thereof :

"2111". I

(1) Compensation.— !

(1) Section 2115(b) (42 U.S.C. 300aa-15(b)) is amended by
|

striking out "may not include" and all that follows and insert-
j

ing in lieu thereof "may include the compensation described in
'

paragraphs (IXA) and (2) of subsection (a) and may also include
j

an amount, not to exceed a combined total of $30,000, for— •

"(1) lost earnings (as provided in paragraph (3) of subsec- i

tion (a)),

"(2) pain and suffering (as provided in paragraph (4) of
subsection (a)), and

j

"(3) reasonable attorneys' fees and costs (as provided in
!

subsection (e).".

(2) Section 2115(e) (42 U.S.C. 300aa-150b)) is amended—
(A) in the first sentence of paragraph (1), by striking out

[

"The judgment of the United States Claims Court on a
|

petition filed under section 2111 awarding compensation
shall include an amount to cover" and inserting in lieu

;

thereof "In awarding compensation on a petition filed

under section 2111 the special master or court shall also

award as part of such compensation an amount to cover",

(B) in the second sentence of paragraph (1), by striking

out "civil action" each place it appears and inserting in lieu

thereof "petition", ,

(C) in the second sentence of paragraph (1), by striking '

out "may include in the judgment an amount to cover" and
inserting in lieu thereof "may award an amount of com-
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pensation to cover" and by striking out "court" each place

it appears and inserting in lieu thereof "special master or
court",

(D) in paragraph (2), by striking out "the judgment of the
court on such petition may include an amount" and insert-

ing in lieu thereof "the special master or court may also

award an amount of compensation", and
(E) in paragraph (3), by striking out "included under

paragraph (1) in a judgment on such petition" and inserting

in lieu thereof "awarded as compensation by the special

master or court under paragraph (1)".

(3) Section 2115(f) (42 U.S.C. 300aa-15(f)) is amended—
(A) in paragraph (3), by inserting after "Payments of

compensation" the following: "under the Program and the
costs of carrying out the Program",

(B) in paragraph (4)(A), bv striking out "made in a lump
sum" and by adding after compensation" the second time
it appears the following: "and shall be paid from the trust

fund in a lump sum of which all or a portion of the proceeds
may be used as ordered by the special master to purchase
an annuity or otherwise be used, with the consent of the
petitioner, in a manner determined by the special master to

be in the best interests of the petitioner", and
(C) in paragraph (4)(B), by striking out "paid in 4 equal

annual installments." and inserting in lieu thereof "deter-

mined on the basis of the net present value of the elements
of compensation and paid in 4 equal annual installments of
which all or a portion of the proceeds may be used as
ordered by the special master to purchase an annuity or
otherwise be used, with the consent of the petitioner, in a
manner determined by the special master to be in the best
interests of the petitioner. Any reasonable attorneys' fees

and costs shall be paid in a lump sum.".
(4) Section 2115 (42 U.S.C. 300aa-15) is amended—

(A) in subsection (g), by inserting "(other than under title

XIX of the Social Security Act)" after "State health benefits
program", and

(B) in subsection (h), by inserting before the period at the
end the following: ", except that this subsection shall not
apply to the provision of services or benefits under title XIX
of the Social Security Act".

(5) Section 2115(iXl) (42 U.S.C. 300aa-15(iXl)) is amended by
striking out "(i)" and inserting in lieu thereof "(j)".

(6) The first sentence of section 2115(j) (42 U.S.C. 300aa-15(j))
is amended by striking out "and" after "1991," and by inserting
before the period a comma and "$80,000,000 for fiscal year
1993".

(m) Technicals.—
(1) Section 2116(c) (42 U.S.C. 300aa-16(c)) is amended by strik-

ing out "2111(b)" and inserting in lieu thereof "2111".

(2) Section 2117(b) (42 U.S.C. 300aa-17(b)) is amended by
striking out "the trust fund which has been established to
provide compensation under the Program" and inserting in lieu

thereof "the Vaccine Injury Compensation Trust Fund estab-
lished under section 9510 of the Internal Revenue Code of 1986".

(n) Election.—
(1) Section 2121(a) (42 U.S.C. 300aa-21(a)) is amended—
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j
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|

I

(A) in the first sentence, by striking out "After the judg-
j

ment of the United States Claims Court under section 2111 i

on a petition filed for compensation under the Program for
|

a vaccine-related injury or death has become final, the
j

person who filed the petition shall file with the court" and
'

inserting in lieu thereof: "After judgment has been entered I

by the United States Claims Court or, if an appeal is taken i

under section 2112(f), after the appellate court's mandate is
I

issued, the petitioner who filed the petition under section
2111 shall file with the clerk of the United States Claims i

Court", and
I

(B) by amending the last sentence to read as follows: "For
!

limitations on the bringing of civil actions, see section
\

2111(a)(2).".
\

(2) Section 2121(b) (42 U.S.C. 300aa-21(b)) is amended—
i

(A) in the first sentence, by striking out "within 365
|

days" and inserting in lieu thereof "within 420 days
(excluding any period of suspension under section 2112(d)

|

and excluding any days the petition is before a special

master as a result of a remand under section 2112(e)(2)(C))", '

and
I

(B) by amending the second sentence to read as follows:
|

"An election shall be filed under this subsection not later
j

than 90 days after the date of the entry of the Claims
|

Court's judgment or the appellate court's mandate with i

respect to which the election is to be made.". '

(o) Trial.—Section 2123(e) (42 U.S.C. 300aa-23(e)) is amended—
|

(1) by striking out "finding" and inserting in lieu thereof I

"finding of fact or conclusion of law",
|

(2) by striking out "master appointed by such court" and ;

inserting in lieu thereof "special master", and
!

(3) by striking out "a district court of the United States" and
\

inserting in lieu thereof "the United States Claims Court and
|

subsequent appellate review". I

(p) Vaccine Information.—Section 2126(c)(9) (42 U.S.C. 300aa- I

26(c)(9)) is amended to read as follows:
j

"(9) a summary of—
I

"(A) relevant Federal recommendations concerning a i

complete schedule of childhood immunizations, and
"(B) the availability of the Program, and".

|

(q) Safer Vaccines.—Section 2127 (42 U.S.C. 300aa-27) is

amended by redesignating subsection (b) as subsection (c) and by !

adding after subsection (a) the following:
'

Establishment. "(b) Task ForCE.—
|

"(1) The Secretary shall establish a task force on safer child-
j

hood vaccines which shall consist of the Director of the National
i

Institutes of Health, the Commissioner of the Food and Drug '

Administration, and the Director of the Centers for Disease f 8

Control. ?
t

"(2) The Director of the National Institutes of Health shall
^

i

serve as chairman of the task force.
|

^

"(3) In consultation with the Advisory Commission on Child-
f

I

hood Vaccines, the task force shall prepare recommendations to
j, ^

the Secretary concerning implementation of the requirements
|

of subsection (a).".
j

(r) Authorizations.— /
('
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1 (1) For administering part A of subtitle 2 of title XXI of the
Public Health Service Act there is authorized to be appro-
priated from the Vaccine Injury Compensation Trust Fund
established under section 9510(c) of the Internal Revenue Code
of 1986 to the Secretary of Health and Human Services

! $1,500,000 for each of the fiscal years 1990 and 1991.

I

(2) For administering part A of subtitle 2 of title XXI of the

I

Public Health Service Act there is authorized to be appro-

j

priated from the Vaccine Injury Compensation Trust Fund to

I

the Attorney General $1,500,000 for each of the fiscal years 1990
and 1991.

(3) For administering part A of subtitle 2 of title XXI of the
Public Health Service Act there is authorized to be appro-
priated from the Vaccine Injury Compensation Trust Fund to

the United States Claims Court $1,500,000 for each of the fiscal

years 1990 and 1991.

I (s) Appucability and Effective Date.— 42 use 300aa-l0

j
(1) Except as provided in paragraph (2), the amendments note.

' made by this section shall apply as follows:
I (A) Petitions filed after the date of enactment of this

section shall proceed under the National Vaccine Injury
Compensation Program under title XXI of the Public
Health Service Act as amended by this section.

(B) Petitions currently pending in which the evidentiary
record is closed shall continue to proceed under the Pro-

I

gram in accordance with the law in effect before the date of
i the enactment of this section, except that if the United

I

States Claims Court is to review the findings of fact and
conclusions of law of a special master on such a petition,

the court may receive further evidence in conducting such
review.

(C) Petitions currently pending in which the evidentiary
record is not closed shall proceed under the Program in

accordance with the law as amended by this section.

All pending cases which will proceed under the Program as
amended by this section shall be immediately suspended for 30
days to enable the special masters and parties to prepare for

proceeding under the Program as amended by this section. In
determining the 240-day period prescribed by section 2112(d) of
the Public Health Service Act, as amended by this section, or
the 420-day period prescribed by section 2121(b) of such Act, as
so amended, any period of suspension under the preceding
sentence shall be excluded.

(2) The amendments to section 2115 of the Public Health
1 Service Act shall apply to all pending and subsequently filed
' petitions.

I (t) Study.—The Secretary of Health and Human Services shall Reports.

i
evaluate the National Vaccine Injury Compensation Program under 42 use soQaa-T

I title XXI of the Public Health Service Act and shall report the

I

results of such study to the Committee on Energy and Commerce of
the House of Representatives and the Committee on Labor and

! Human Resources of the Senate not later than January 1, 1992.

SEC. 6602. SEVERABILITY.

Section 322 of the National Childhood Vaccine Injury Act of 1986
(42 U.S.C. 300aa-l note) is amended to read as follows:

\

I
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"SEC. 322. SEVERABILITY. '

"(a) In General.—Except as provided in subsection (b), if any i

provision of title XXI of the Public Health Service Act, as added by
section 311(a), or the application of such a provision to any person or
circumstance is held invalid by reason of a violation of the Constitu-

'

tion, such title XXI shall be considered invalid. \

"(b) Special Rule.—If any amendment made by section 6601 of
f

the Omnibus Budget Reconciliation Act of 1989 to title XXI of the
j

Public Health Service Act or the application of such a provision to !

any person or circumstance is held invalid by reason of the Constitu- \

tion, subsection (a) shall not apply and such title XXI of the Public
|

Health Service Act without such amendment shall continue in
|

effect.".
\

i

Subtitle E—Provisions With Respect to
|

COBRA Continuation Coverage i

PART 1—EXTENSION OF COVERAGE FOR
'

DISABLED EMPLOYEES '

SEC. 6701. EXTENSION, UNDER INTERNAL REVENUE CODE, OF COVERAGE
|

FROM 18 TO 29 MONTHS FOR THOSE WITH A DISABILITY AT ;

TIME OF TERMINATION OF EMPLOYMENT.
j

(a) In General.—Paragraph (2XB) of section 4980B(f) of the In-
|

ternal Revenue Code of 1986, as added by section 3011(a) of the
Technical and Miscellaneous Revenue Act of 1988 (Public Law 100-

,

647), (relating to maximum required period of continuation cov-
|

erage), is amended— !

(1) in clause (i) by adding after and below subclause (IV) the
following new sentence:

|

"In the case of a qusJified beneficiary who is deter- 1

mined, under title II or XVI of the Social Security Act,
!

to have been disabled at the time of a qualifying event
j

described in paragraph (3)(B), any reference in

subclause (I) or (II) to 18 months with respect to such
event is deemed a reference to 29 months, but only if

|

the qualified beneficiary has provided notice of such i

determination under paragraph (6)(C) before the end of
such 18 months."; and :

(2) by adding at the end the following new clause:

"(v) Termination of extended coverage for
|

DiSABiUTY.—In the case of a qualified beneficiary who i

is disabled at the time of a qualifying event described ;

in paragraph (3XB), the month that begins more than
|

30 days after the date of the final determination imder
title II or XVI of the Social Security Act that the
qualified beneficiary is no longer disabled.".

j

(b) Increased Premium Permitted.—Paragraph (2)(C) of such i

section (relating to premium requirements) is amended by adding at :

the end the following new sentence: "In the case of an individual '

described in the last sentence of subparagraph (B)(i), any reference
\

in clause (i) of this subparagraph to '102 percent' is deemed a I

reference to *150 percent for any month after the 18th month of
j

continuation coverage described in subclause (I) or (II) of subpara-
|

graph (BXi).".
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I
(c) Notices Required.-—Paragraph (6)(C) of such section (relating

I to certain notices to plan administrator) is amended by inserting

1

before the period at the end the following: "and each qualified

I

beneficiary who is determined, under title II or XVI of the Social

1

Security Act, to have been disabled at the time of a qualifying event

I

described in paragraph (3)(B) is responsible for notifjdng the plan

I

administrator of such determination within 60 days after the date of
' the determination and for notif3dng the plan administrator within
30 days of the date of any final determination under such title or

j

titles that the qualified beneficiary is no longer disabled".

(d) Effective Date.—The amendments made by this section shall 42 use 4980B

I

apply to plan years beginning on or after the date of the enactment note.

I

of this Act, regardless of whether the qualifying event occurred
before, on, or after such date.

SEC. 6702. EXTENSION, UNDER PUBLIC HEALTH SERVICE ACT, OF COV-

j

ERAGE FROM 18 TO 29 MONTHS FOR THOSE WITH A DISABIL-
ITY AT TIME OF TERMINATION OF EMPLOYMENT.

I (a) In General.—Section 2202(2) of the Public Health Service Act

I

(42 U.S.C. 300bb-2) is amended—
(1) in subparagraph (A), by adding after and below clause (iii)

the following new sentence:
"In the case of an individual who is determined, under title

II or XVI of the Social Security Act, to have been disabled
at the time of a qualifying event described in section

I

2203(2), any reference in clause (i) or (ii) to 18 months with

I

respect to such event is deemed a reference to 29 months,
j

but only if the qualified beneficiary has provided notice of
such determination under section 2206(3) before the end of
such 18 months."; and

(2) by adding at the end the following new subparagraph:
"(E) Termination of extended coverage for disabil-

ity.—In the case of a qualified beneficiary who is disabled
at the time of a qualif3dng event described in section

2203(2), the month that begins more than 30 days after the
date of the final determination under title II or XVI of the

{
Social Security Act that the qualified beneficiary is no
longer disabled.",

(b) Increased Premium Permitted.—Section 2202(3) of the Public
Health Service Act (42 U.S.C. 300bb-3) is amended in the matter 42 USC 300bb-2.

after and below subparagraph (B) by adding at the end the following
new sentence: "In the case of an individual described in the last

sentence of paragraph (2XA), any reference in subparagraph (A) of
this paragraph to '102 percent' is deemed a reference to '150 per-
cent' for any month after the 18th month of continuation coverage

I
described in clause (i) or (ii) of paragraph (2)(A).".

I

(c) Notices Required.—Section 2206(3) of such Act (42 U.S.C.
1 300bb-6(3)) (relating to certain notices to plan administrator) is

I

amended by inserting before the comma the following: "and each

I

qualified beneficiary who is determined, under title II or XVI of the

I

Social Security Act, to have been disabled at the time of a qualifying

I

event described in section 2203(2) is responsible for notifying the
plan administrator of such determination within 60 days after the
date of the determination and for notifying the plan administrator
within 30 days after the date of any final determination under such
title or titles that the qualified beneficiary is no longer disabled".
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42 use 300bb-2 (d) EFFECTIVE Date.—The amendments made by this section shall
note. apply to plan years beginning on or after the date of the enactment

of this Act, regardless of whether the qualifying event occurred
before, on, or after such date.

SEC. 6703. EXTENSION, UNDER ERISA, OF COVERAGE FROM 18 TO 29

MONTHS FOR THOSE WITH A DISABILITY AT TIME OF TERMI-
NATION OF EMPLOYMENT.

(a) In General.—Section 602(2) of the Employee Retirement
29 use 1162. Income Security Act of 1974 (42 U.S.C. 1162(2)) is amended—

(1) in subparagraph (A), by adding after and below clause (iv)

the following new sentence:
"In the case of an individual who is determined, imder title

n or XVI of the Social Security Act, to have been disabled
at the time of a qualifying event described in section 603(2),

any reference in clause (i) or (ii) to 18 months with respect

to such event is deemed a reference to 29 months, but only
if the qualified beneficiary has provided notice of such
determination under section 606(3) before the end of such i

18 months."; and
(2) by adding at the end the following new subparagraph:

"(E) Termination of extended coverage for disabil-

ity.—In the case of a qualified beneficiary who is disabled
at the time of a qualifying event described in section 603(2),

the month that begins more than 30 days after the date of
the final determination under title 11 or XVI of the Social

Security Act that the qualified beneficiary is no longer
disabled.".

(b) Increased Premium Permitted.—Section 602(3) of such Act (42
i

29 use 1162. U.S.C. 1162(3)) is amended in the matter after and below subpara- i

graph (B) by adding at the end the following new sentence: "In the i

case of an individual described in the last sentence of paragraph ;

(2XA), any reference in subparagraph (A) of this paragraph to '102
I

percent' is deemed a reference to *150 percent' for any month after
j

the 18th month of continuation coverage described in clause (i) or (ii) I

of paragraph (2XA).". i

(c) Notices Required.—Section 606(3) of such Act (42 U.S.C.
|

29 use 1166. 1166(3)) (relating to certain notices to plan administrator) is amend-
j

ed by inserting before the comma the following: "and each qualified

beneficiary who is determined, under title II or XVI of the Social

Security Act, to have been disabled at the time of a qualifjdng event i

described in section 603(2) is responsible for notifying the plan '

administrator of such determination within 60 days after the date of i

the determination and for notifying the plan administrator within ;

30 days after the date of any final determination under such title or
|

titles that the qualified beneficiary is no longer disabled".
|

29 use 1162 (d) Effective Date.—The amendments made by this section shall

apply to plan years beginning on or after the date of the enactment
!

of this Act, regardless of whether the qualifyiag event occurred i

before, on, or after such date.

PART 2—MISCELLANEOUS AMENDMENTS
SEC. 6801. PUBLIC HEALTH SERVICE ACT.

|

(a) Section 2201.—
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(1) Subsection (B).—Section 2201(b) of the Public Health
Service Act (42 U.S.C. 300bb-l(b)) is amended by striking the
matter after and below paragraph (2).

(2) Effective date.—The amendment made by paragraph (1) 42 use 300bb-i

shall apply to years beginning after December 31, 1986. note.

(b) Section 2202.—
(1) Paragraph (2XA).—

(A) In general.—Section 2202(2)(A) of the Public Health
Service Act (42 U.S.C. 300bb-2(2)(A)) is amended by addmg
at the end the following new clause:

"(iv) Qualifying event involving medicare
entitlement.—In the case of an event described in

section 2203(4) (without regard to whether such event is

a qualifying event), the period of coverage for qualified

beneficiaries other than the covered employee for such
event or any subsequent qualifying event shall not
terminate before the close of the 36-month period
be^ning on the date the covered employee becomes
entitled to benefits under title XVIII of the Social

Security Act."
(B) Effective date.—The amendments made by this 42USC300bb-2

paragraph shall apply to plan years beginning after Decem- note.

ber31,1989.
(2) Paragraph (2XD).—

(A) In general.—Section 2202(2XD) of the Public Health
Service Act (42 U.S.C. 300bb-2(2)(D)) is amended—

(i) in the heading for such paragraph, by striking
"eugibiltty" and inserting "entitlement"; and

(ii) in clause (i), by inserting before the comma the
following: "which does not contain any exclusion or
limitation with respect to any preexisting condition of
such beneficiary".

(B) Effective date.—The amendments made by subpara- 42 use 300bb-2

graph (A) shall apply to— note.

(i) qualifying events occurring after December 31,

1989, and
(ii) in the case of qualified beneficiaries who elected

continuation coverage after December 31, 1988, the
period for which the required premium was paid (or

was attempted to be paid but was rejected as such).

(3) Paragraph (3).—
(A) In GENERAL.—Section 2202(3) of the Public Health

Service Act (42 U.S.C. 300bb-2(3)) is amended by amending
the matter after and below subparagraph (B) to read as
follows:

"In no event may the plan require the payment of any premium
before the day which is 45 days after the day on which the
qualified beneficiary made the initial election for continuation
coverage.".

(B) Effective date.—The amendment made by subpara- 42 use 300bb-2

graph (A) shall apply to plan years beginning after Decern- note.

ber 31, 1989.

(c) Section 2208.—
(1) Paragraph (2).—Section 2208(2) of the Public Health Serv-

ice Act (42 U.S.C. 300bb-8(2)) is amended by strikmg "the
individual's employment or previous employment with an em-
ployer" and inserting "the performance of services by the
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individual for 1 or more persons maintaining the plan (includ-

ing as an employee defined in section 401(cXl) of the Internal
Revenue Code of 1986)".

42 use 300bb-8 (2) EFFECTIVE Date.—The amendment made by paragraph (1)
note. shall apply to plan years beginning after December 31, 1989.

Subtitle F—Technical and Miscellaneous

Provisions Relating to Nursing Home Reform

SEC. 6901. MEDICARE AND MEDICAID TECHNICAL CORRECTIONS RELAT-
ING TO NURSING HOME REFORM.

(a) Moratorium on Implementation of February 2, 1989 Regu-
lation.—The regulations promulgated by the Secretary of Health
and Hiunan Services on February 2, 1989 (54 Federal Register 5315
et seq., relating to requirements for long-term care facilities) shall

not be effective before October 1, 1990, insofar as such regulations
apply to skilled nursing facilities and intermediate care facilities

under title XVITI or XIX of the Social Security Act.

Ob) Nurse Aide Training.—
(1) Delay in requirement.—Sections 1819(bX5) and 1919(bX5)

of the Social Security Act (42 U.S.C. 1395i-3(bX5), 1396r(bX5))
are each amended

—

(A) in subparagraph (A), by striking "January 1, 1990"

and inserting "October 1, 1990", and
(B) in subparagraph (B), by striking "July 1, 1989" and

"January 1, 1990" and inserting "January 1, 1990" and
"October 1, 1990", respectively.

42 use i395i-3 (2) PuBUCATiON OF PROPOSED REGULATIONS.—The Secretary of
I

note. Health and Human Sei'vices shall issue proposed regulations to

establish the requirements described in sections 1819(fK2) and >

1919(fX2) of the Social Security Act by not later than 90 days
!

after the date of the enactment of this Act.
!

(3) Requirements for training and evaluation pro-
|

GRAMS.—Sections 1819(fK2XA) and 1919(fX2XA) of the Social

Security Act (42 U.S.C. 1395i-3(fX2XA), 1396r(fX2XA)) are each
amended—

I

(A) in clause (i)(I), by inserting "care of cognitively im- i

paired residents," after "social service needs.";
(B) in clause (ii), by striking "cognitive, behavioral and

\

social care" and inserting "recognition of mental health
|

and social service needs, care of cognitively impaired resi- I

dents";
(C) by striking the period at the end of clause (iii) and

j

inserting "; and' ; and
j

(D) by adding at the end the following new clause:

"(iv) requirements, under both such progiams, that—
|

"G) provide procedures for determining com-
petency that permit a nurse aide, at the nurse !

aide's option, to establish competency through
procedures or methods other than the passing of a

}

written examination and to have the competency
evaluation conducted at the nursing facility at

j

which the aide is (or will be) employed (unless the
j

facility is described in subparagraph (BXiii)(I)), and
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"(ID prohibit the imposition on a nurse aide of
any charges (including any charges for textbooks
and other required course materials and any
charges for the competency evaluation) for either

such program.".
(4) Delay and transition in 75-hour training program

REQUIREMENT.

—

(A) Section 1919(fX2)(BXu) of such Act (42 U.S.C.

1396r(fX2)(BXii)) is amended by striking "January 1, 1989"

and insertmg "July 1, 1989".

(B) A nurse aide shall be considered to satisfy the require- 42 USC l395i-3

ment of sections 1819(bX5XA) and 1919(bX5XA) of the Social note.

Security Act (of having completed a training and com-
petency evaluation program approved by a State under
section 1819(eXlXA) or 1919(eXlXA) ofsuch Act), if such aide
would have satisfied such requirement as of July 1, 1989, if

a number of hours (not less than 60 hours) were substituted
for "75 hours" in sections 1819(fK2) and 1919(0(2) of such
Act, respectively, and if such aide had received, before
July 1, 1989, at least the difference in the number of such
hours in supervised practical nurse aide training or in
regular in-service nurse aide education.

XC) A nurse aide shall be considered to satisfy the require-
ment of sections 1819(bX5XA) and 1919(bX5XA) of the Social

Security Act (of having completed a training and com-
petency evaluation program approved by a State under
section 1819(eXlXA) or 1919(eXlXA) ofsuch Act), if such aide
was found competent (whether or not by the State), before
July 1, 1989, after the completion of a course of nurse aide
training of at least 100 hours duration.

(D) With respect to the nurse aide competency evaluation
requirements described in sections 1819(bX5XA) and
19190i)X5XA) of the Social Security Act, a State may waive
such requiiements with respc^ct to an individual who can
demonstrate to the satisfaction of the State that such
individual has served as a nurse aide at one or more
facilities of the same employer in the State for at least 24
consecutive months before the date of the enactment of this

Act.

(5) Clarification of temporary enhanced federal finan-
ctal participation for nurse aide training by nursing facili-

ties.—
(A) In general.—Section 1903(aX2)(B) of such Act (42

U.S.C. 1396b(aX2XB)) is amended—
(i) by inserting "(including the costs for nurse aides to

complete such competency evaluation programs)" after

"1919(eXl)",and
(ii) by inserting "(or, for calendar quarters beginning

on or after July 1, 1988, and before July 1, 1990, the
lesser of 90 percent or the Federal medical assistance
percentage plus 25 percentage points)" after "50 per-
cent".

(B) No allocation of costs before OCTOBER 1, 1990.—In 42 USC 1396b
making payments under section 1903(aX2)(B) of the Social note.

Security Act for amounts expended for nurse aide training
and competency evaluation programs, and competency

39-139 0-90-7 (239)
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42 use 1395i-3
note.

42 use 1396r
note.

42 use 1396b
note.

New York.

Wisconsin.

evaluation programs, described in section 1919(eXl) of such I

Act, in the case of activities conducted before October 1,

1990, the Secretary of Health and Human Services shall not
take into accoimt, or allocate amounts on the basis of, the
proportion of residents of nursing facilities that is entitled
to benefits under title XVUI or XIX of such Act.

(6) Effective dates.—
(A) In general.—Except as provided in subparagraph (B),

the amendments made by this subsection shall take effect

as if they were included in the enactment of the Omnibus
Budget Reconciliation Act of 1987.

(B) Exception.—The amendments made by paragraph (3)

shall apply to nurse aide training and competency evalua-
tion programs, and nurse aide competency evaluation pro-
grams, offered on or after the end of the 90-day period
beginning on the date of the enactment of this Act, but
shall not affect competency eveduations conducted under
programs offered before the end of such period.

(C) PUBUCATION OF PROPOSED REGULATIONS RESPECTING
Preadmission Screening and Annual Resident Review.—The
Secretary of Hesilth and Human Services shall issue proposed regu-
lations to establish the criteria described in section 1919(fK8XA) of
the Social Security Act by not later than 90 days after the date of
the enactment of this Act.

(d) Other Amendments.—
(1) Clarification of appucability of enforcement rules to

DUALLY-CERTIFIED FACILITIES.-—Section 1919(hX8) of the Social

Security Act (42 U.S.C. 1396r(hX8)) is amended by adding at the
end the following: "The provisions of this subsection shall apply
to a nursing facility (or portion thereof) notwithstanding that
the facility (or portion thereof) also is a skilled nursing facility

for purposes of title XVni.".
(2) Clarification op federal matching rate for survey and

CERTIFICATION ACTIVITIES.—During the period before October 1,

1990, the Federal percentage matching payment rate under
section 1903(a) of the Social Security Act for so much of the
sums expended under a State plan under title XIX of such Act
as are attributable to compensation or training of personnel
responsible for inspecting public or private skilled nursing or
intermediate care facilities to individuals receiving medical
assistance to determine compliance with health or safety stand-
ards shall be 75 percent.

(3) Medicare waiver authority for certain demonstration
PROJECTS.—(A) The Secretary of Health and Human Services
may waive the survey and certification requirements of sections

1819(g) and 1864(a) of the Social Security Act to the extent the
Secretary determines is required to carry out a demonstration
project in New York (relating to testing an approved alternative

survey and certification process), which has been approved as of

the date of the enactment of this Act. Such waiver shall apply
only during the period beginning on November 1, 1988, and
ending on October 31, 1991.

(B) The Secretary also may waive the survey and certification

requirements described in subparagraph (A) to the extent the
Secretary determines is required to carry out a pilot demonstra-
tion project in Wisconsin (relating to testing an approved alter-

native survey and certification process). Such waiver shall apply
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only during the one-year period beginning on the date of im-
plementation of the project.

(4) Miscellaneous technical corrections.—Sections 1819
and 1919 of the Social Security Act are each further amended— 42 use i395i-3,

(A) in subsection (cXlXAXiiXII), by striking the closing i^^Gr.

parenthesis after "Secretary" and inserting a closing paren-
thesis after "obtained",

(B) in subsection (cXlXAXvXD> by striking "accommoda-
tions" and inserting "accommodation",

(C) in subsection (fK2XAXi), by striking ", content of the
curriculum" and inserting "and content of the curriculum",
and

(D) in subsection (hX2XC) (of section 1819) and in subsec-
tion (hXBXD) (of section 1919), by inserting "after the effec-

tive date of the findings" after "6 months .

(5) Additional miscellaneous technical corrections.—Sec-
tion 1910 of such Act (42 U.S.C. 13961) is amended—

(A) by inserting "and intermediate care facilities for
THE MENTALLY RETARDED" after "RURAL HEALTH CUNICS",

(B) in subsection (bXD* by striking "skilled nursing or
intermediate care facility" and inserting "intermediate
care facility for the mentally retarded",

(C) in subsection (bXD, as amended by section 411GX6)(F)
of the Medicare Catastrophic Coverage Act of 1988, by
striking "1902(aX28) or section 1919 or section 1905(c)" and
inserting "1902(aX31) or section 1905(d)", and

/ (D) in subsections ObXD and 0^X2), by striking "skilled

nursing facility or intermediate care facility" each place it

appears and inserting "intermediate care facility for the
mentally retarded".

(6) Effective date.— 42 use i395i-3.

(A) In general.—Except as provided in subparagraph (B),

the amendments made by this subsection shall take effect

as if they were included in the enactment of the Omnibus
Budget Reconciliation Act of 1987.

(B) Exception.—The amendment made by paragraph (1)

shall take effect on the date of the enactment of this Act.

Subtitle G—Public Health Service Act

SEC. 6911. ESTABUSHMENT OF AGENCY FOR HEALTH CARE POLICY AND
RESEARCH.

For amendments establishing the Agency for Health Care Policv
and Research and creating a new title IX in the Public Health
Service Act, see section 6103 of this Act.

TITLE VII—REVENUE MEASURES Revenue
Reconciliation
Act of 1989.

SEC. 7001. SHORT TITLE; ETC. 26 USC 1 note

(a) Short Title.—This title may be cited as the "Revenue Rec-
onciliation Act of 1989".

(b) Amendment of 1986 Code.—Except as otherwise expressly
provided, whenever in this title an amendment or repeal is

expressed in terms of an amendment to, or repeal of, a section or
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other provision, the reference shall be considered to be made to a
section or other provision of the Internal Revenue Code of 1986.

(c) Table of Contents.—
TITLE Vn—REVENUE MEASURES

Sec. 7001. Short title; etc.

Subtitle A—Extension of Expiring Tax Provisions

Sec. 7101. Employer-provided educational assistance.
Sec. 7102. Employer-provided group l^al services.

Sec. 7103. Extension and modification of targeted jobs credit.

Sec. 7104. Extension of qualified mortgage bonds.
Sec. 7105. Extension of qualified small issue bonds.
Sec. 7106. Extension of energy investment credit for solar, geothermal, and ocean

thermal property.
Sec. 7107. Extension of special rules for health insurance costs of self-employed

individuals.

Sec. 7108. Extension and modification of low-income housing credit.

Sec. 7109. Low-income housing credit exempt from income phaseout of $25,000
exemption from passive loss rules.

Sec. 7110. Extension and modification of research credit.

Sec. 7111. Allocation of research and experimental expenditures.

Subtitle B—Corporate Provisions

Sec. 7201. Limitation on use of group losses to offset income of subsidiary paying
preferred dividends.

Sec. 7202. "^eatment of certain high yield original issue discount obligations.

Sec. 7203. Securities treated as boot under section 351.
Sec. 7204. Provisions related to r^^ulated investment companies.
Sec. 7205. Limitation on threshold requirement under section 382 built-in gain and

loss provisions.

Sec. 7206. Distributions on certain preferred stock treated as extraordinary divi-

dends.
Sec. 7207. Repeal of election to reduce excess loss account recapture by reducing

basis of indebtedness.
Sec. 7208. Other provisions relating to treatment of stock and debt; etc.

Sec. 7209. Estimated tax payments required for S corporations.
Sec. 7210. Limitation on deduction for certain interest paid to related person.
Sec. 7211. Limitations on refunds due to net operating loss carrybacks or excess

interest allocable to corporate equity reduction transactions.

Subtitle C—Employee Benefit Provisions

Part I—Employee Stock Ownership Plan Provisions

Sec. 7301. Limitations on partial exclusion of interest on loans used to acquire
employer securities.

Sec. 7302. Limitations on deductions for dividends paid on employer securities.

Sec. 7303. 3-year holding period required before section 1042 sale.

Sec. 7304. Repeal of certain provisions relating to employee stock ownership plans.

Part H—Section 401(h) Accounts

Sec. 7311. Limitation on contributions to section 401(h) accounts.

Subtitle D—Foreign Provisions

Sec. 7401. Taxable year of certain foreign coiporations.

Sec. 7402. Limitation on use of deconsolidation to avoid foreign tax credit limita-

tions.

Sec. 7403. Information with respect to certain foreign-owned corporations.

Sec. 7404. Repeal of special treatment of interest on certain foreign loans.

Subtitle E—Excise Tax Provisions

Sec. 7501. 1-year suspension of automatic reduction in aviation-related taxes.

Sec. 7502. Acceleration of deposit requirements for airline ticket tax.

Sec. 7503. Increase in international air passenger departure tax.

Sec. 7504. Ship passengers international departure tax.

Sec. 7505. Oil Spill Liability Trust Fund tax to take effect on January 1, 1990.

Sec. 7506. Excise tax on sale of chemicals which deplete the ozone layer and of

products contakiing such chemicals.
Sec. 7507. Acceleration of deposit requirements for gasoline excise tax.
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Sec. 7508. Taxation of bulk cigar imports.

Subtitle F—Miscellaneous Provisions

Part I—Limitation on Nonrecognition for Certain Exchanges

Sec. 7601. Like kind exchanges between related persons.

Part II—Minimum Tax Provisions

I

Sec. 7611. Simplification of adjusted current earnings preference.

I

Sec. 7612. Other modifications to minimum tax.

j

Part III—Accounting Provisions

Sec. 7621. Repeal of completed contract method of accounting for long-term con-

tracts.

Sec. 7622. Changes in treatment of transfers of franchises, trademarks, and trade
names.

Part IV

—

Employment Tax Provisions

i

Sec. 7631. Treatment of agricultural workers under wage withholding.

I

Sec. 7632. Acceleration of deposit requirements.

Part V—Other Provisions

Sec. 7641. Limitation on section 104 exclusion.

I
Sec. 7642, Treatment of distributions by partnerships of contributed property.
Sec. 7643. Depreciation treatment of cellular telephones.
Sec. 7644. Elimination of retroactive certification of employees for work incentive

jobs credit.

Sec. 7645. Disallowance of depreciation for certain term interests.

Sec. 7646. Reporting of points on mortgage loans.

Sec. 7647. Treatment of certain investment-oriented life insurance contracts.

I

Part VI—Tax-Exempt Bond Provisions

Sec. 7651. Treatment of hedge bonds.
Sec. 7652. Exceptions from arbitrage rebate requirement.

Subtitle G—Revision of Civil Penalties

Sec. 7701. Short title.

Part I—Document and Information Return Penalties

Sec. 7711. Uniform penalties for failures to comply with certain information report-
ing requirements.

Sec. 7712. Information required with respect to certain foreign corporations.
Sec. 7713. Uniform requirements for returns on magnetic media.
Sec. 7714. Study of procedures to prevent mismatching.
Sec. 7715. Study of service bureaus.

Part II—Revision of Accuracy-Related Penalties

Sec. 7721. Revision of accuracy-related penalties.

Part III—Preparer, Promoter, and Protester Penalties

Sec. 7731. Penalty for instituting proceedings before tax court primarily for delay,

etc.

Sec. 7732. Modifications to penalties on return preparers for certain understate-
ments.

I

Sec. 7733. Modifications to other assessable penalties with respect to return prepar-
ers.

I

Sec. 7734. Modifications to penalty for promoting abusive tax shelters, etc.

I
Sec. 7735. Modifications to penalties for aiding and abetting understatement of tax

j

liability.

Sec. 7736. Modification to penalty for frivolous income tax return.
Sec. 7737, Authority to counterclaim for balance of penalty in partial refund suits.

!

Sec. 7738, Repeal of bonding requirement under section 7407,

j

Sec, 7739, Certain disclosures of information by preparers permitted.

Part IV—Failures To File or Pay

Sec, 7741, Increase in penalty for fraudulent failure to file.

Sec. 7742. Failure to make deposit of taxes.
Sec. 7743. Effect of payment of tax by recipient on certain penalties.

!

I
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SubtitleH—Tecbnical Coirectioiis
i

Sec 7801. D^initiozis; coordination with other subtitles. I

Part I

—

Ahesvments Related to Technical and Miscellaneous Revenue Act of I

1988 I

Amendments related to title I of the 1988 Act i

Amendments related to title n of the 1988 Act.
Ansraidments related to titlem of the 1988 Act i

Amendments related to title IV of the 1988 Act.
I

Amendments related to titleV of the 1988 Act
Amraidments related to title VI of the 1988 Act

I

Effective date.

Pabtn—Amendments Related to Revenue Act of 1987

Ammdments related to subtitle B.
|Amendments rdated to subtitle C and following subtitles.

Effective date.
|

Pabtm—Amendmenis Related to Tax Reform Act of 1986
I

Am^dmCTts related to Tax Reform Act of 1986.

Pabt IV—M]scell£i«eous Changes '

Miscellaneous dianges.

PabtV—Amendments Related to Pension PsoviSiONS
1

Definitions. '

SUBPABT a—amendments belated to tax BI3t>BM ACT OF 1986

Amendments related to title XI of the Reform Act.
I

Amendments related to titleXVm of the Reform Act.
|

Effective date.

subpast b—amendments belated to OMNIBUS budget beoonciuation act of 1986
I

Sec 7871. Amendments related to Qnmibus Budget Reconciliation Act of 1986. I

SUBPABT C—AMENDMENTS BELATED TO PENSION FBOTECTION ACT I

Sec 7881, Amendments related to Pension Protection Act.
'

Sec 7882. Effective date.

SUBPABT D—ADDITIONAL PENSION PROVISIONS

Sec. 7891. Amendments relating to the Tax Reform Act of 1986.
Sec 7892. Amendments relating to the Pension Protection Act ,

Sec. 7893. Amendments relating to the Single-Employer Pension Plan Amendments
Act of 1986.

Sec 7894. Other amendments to ERISA.

Subtitle A—Extension of Expiring Tax
|

Provisions

SEC 7101. EMPLOYER-PROVIDED EDUCATIONAL ASSISTANCE.

(a) Extension.— i

(1) In general.—^Subsection (d) of section 127 (relating to
j

educational assistance programs) is amended by striking
;

"December 31, 1988" and inserting "September 30, 1990".
I

26 use 127 note. (2) SPECIAL RULE.—^In the case of any taxable year beginning
[

in 1990, only amounts paid before October 1, 1990, by the
[

employer for educational assistance for the employee shall be
taken into account in determining the amount excluded under
section 127 of the Internal Revenue Code of 1986 with respect to

such employee for such taxable year.
(b) Certain Otherwise Taxable Employer-Provided Edu-

cational Assistance May Be Excludible as Working Condition

I

Sec 7811.

Sec 7812.
Sec 7813.
Sec 7814.

Sec 7815.

Sec 7816.
Sec 7317.

Sec 7821.
Sec 7822.
Sec 7823.

Sec 7831.

Sec 7841.

Sec 7851.

Sec 7861.
Sec 7862.
Sec 7863.
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Fringe.—Subsection (h) of section 132 is amended by adding at the 26 USC 132.

end thereof the following new paragraph:
"(9) Appucation of section to otherwise taxable em-

ployer-provided EDUCATIONAL ASSISTANCE.—Amounts which
would be excludible from gross income under section 127 but for

subsection (aX2) thereof or the last sentence of subsection (c)(1)

thereof shall be excluded from gross income under this section if

(and only if) such amounts are a working condition fringe."

(c) Effective Date.—The amendments made by this section shall 26 USC 127 note.

apply to taxable years beginning after December 31, 1988.

SEC. 7102. EMPLOYER-PROVIDED GROUP LEGAL SERVICES.

(a) Extension.—
(1) In general.—Subsection (e) of section 120 (relating to

group legal services plans) is amended by striking "ending after

December 31, 1988" and inserting "beginning after September
30, 1990".

(2) Special rule.—In the case of any taxable year beginning 26 USC 120 note,

in 1990, only amounts paid before October 1, 1990, by the
employer for coverage for the employee, his spouse, or his

dependents under a qualified group legal services plan for

periods before October 1, 1990, shall be taken into account in

determining the amount excluded under section 120 of the
Internal Revenue Code of 1986 with respect to such employee
for such taxable year.

Co) Effective Date.—The amendment made by subsection (a) 26 USC 120 note,

shall apply to taxable years ending after December 31, 1988.

SEC. 7103. EXTENSION AND MODIFICATION OF TARGETED JOBS CREDIT.

(a) Extension.—Paragraph (4) of section 51(c) (relating to termi-
nation) is amended by striking "December 31, 1989" and inserting
"September 30, 1990".

Ob) Extension of Authorization.—Paragraph (2) of section 261(f)

of the Economic Recovery Tax Act of 1981 is amended by striking 26 USC 51 note,

"and 1989" and inserting "1989, and 1990".

(c) Modification of Request for Certification.—
(1) In GENERAL.—Paragraph (16) of section 51(d) is amended

by adding at the end thereof the following new subparagraph:
"(C) Employer request must specify potential basis for

EUGiBiLiTY.—In any request for a certification of an individ-

ual as a member of a targeted group, the employer shall

—

"(i) specify each subparagraph (but not more than 2)

of paragraph (1) by reason of which the employer be-

lieves that such individual is such a member, and
"(ii) certify that a good faith effort was made to

determine that such individual is such a member."
(2) Effective date.—The amendment made by paragraph (1) 26 USC 51 note,

shall apply to individuals who begin work for the employer after

December 31, 1989.

SEC. 7104. EXTENSION OF QUALIFIED MORTGAGE BONDS.

(a) In General.—Subparagraph (B) of section 143(a)(1) (defining
qualified mortgage bond) is amended by striking "December 31,
1989" each place it appears and inserting "September 30, 1990".

(b) Mortgage Credit Certificates.—Subsection (h) of section 25
is amended by striking "for any calendar year after 1989" and
inserting "for any period after September 30, 1990".
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SEC. 7105. EXTENSION OF QUALIFIED SMALL ISSUE BONDS.

Subparagraph (B) of section 144(aX12) is amended by striking

"substituting '1989' for '1986' " and inserting "substituting 'Septem-
ber 30, 1990' for 'December 31, 1986' ".

SEC. 7106. EXTENSION OF ENERGY INVESTMENT CREDIT FOR SOLAR,
GEOTHERMAL, AND OCEAN THERMAL PROPERTY.

The table contained in section 4603X2XA) (relating to energy
percentage) is amended by striking "Dec. 31, 1989" in clauses (viii),

(ix), and (x) and inserting "Sept. 30, 1990".

SEC. 7107. EXTENSION OF SPECIAL RULES FOR HEALTH INSURANCE
COSTS OF SELF-EMPLOYED INDIVIDUALS.

(a) Extension.—
(1) General rule.—Paragraph (5) of section 162(1) (relating to

special rules for health insurance costs of self-employed individ-

uals) is amended by striking "December 31, 1989" and inserting
"September 30, 1990".

26 use 162 note. (2) SPECIAL RULE.—In the case of any taxable year b^inning
m 1990—

(A) only amounts paid before October 1, 1990, by the
individual for insurance coverage for periods before October
1, 1990, shall be taken into account in determining the
amount deductible under section 162(1) of the Internal Reve-
nue Code of 1986 with respect to such individual for such
taxable year, and

(B) for purposes of section 162(1X2XA) of such Code, the
amount of the earned income described in such paragraph
taken into account for such taxable year shall be the
amount which bears the same ratio to the total amount of
such earned income as the number of months in such
taxable year ending before October 1, 1990, bears to the
number ofmonths in such taxable year.

(b) Special Rule for Certain S Corporation Shareholders.—
Subsection (1) of section 162 (as amended by subsection (a)) is

amended by redesignating paragraph (5) as paragraph (6) and by
inserting after paragraph (4) the following new paragraph:

"(5) Treatment of certain s corporation shareholders.—
This subsection shall apply in the case of any individual treated
as a partner under section 1372(a), except that

—

"(A) for purposes of this subsection, such individual's

wages (as defined in section 3121) from the S corporation
shall be treated as such individual's earned income (within

the meaning of section 401(cXl)), and
"(B) there shall be such adjustments in the application of

this subsection as the Secretary may by regulations pre-

scribe."

26 use 162 note. (c) EFFECTIVE Date.—The amendments made by this section shall

apply to taxable years beginning after December 31, 1989.

SEC. 7108. EXTENSION AND MODIFICATION OF LOW-INCOME HOUSING
CREDIT.

(a) Extension.—
(1) In GENERAL.—Subsection (n) of section 42 (relating to low-

income housing credit) is amended to read as follows

—

"(n) Termination.—
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"(1) In general.-—Except as provided in paragraph (2), for

any calendar year after 1990

—

"(A) clause (i) of subsection (h)(3)(C) shall not apply, and
"(B) subsection (h)(4) shall not apply to any building

placed in service after 1990.
"(2) Exception for bond-financed buildings in progress.—

For purposes of paragraph (1)(B), a building shall be treated as
placed in service before 1990 if—

"(A) the bonds with respect to such building are issued
before 1990,

"(B) such building is constructed, reconstructed, or re-

habilitated by the taxpayer,
"(C) more than 10 percent of the reasonably anticipated

cost of such construction, reconstruction, or rehabilitation

has been incurred as of January 1, 1990, and some of such
cost is incurred on or after such date, and

"(D) such building is placed in service before January 1,

1992."

(2) Special rule.—In the case of calendar year 1990, section 26 use 42 note.

42(h)(3)(C)(i) of the Internal Revenue Code of 1986 (as amended
by subsection (b)(1)) shall be applied by substituting "$.9375" for
"$1.25".

(b) 1-Year Carryover of Unused Credit Authority, Etc.—
(1) In general.—Section 42(h)(3) (relating to housing credit

dollar amount for agencies) is amended by redesignating sub-

paragraphs (D), (E), and (F) as subparagraphs (E), (F), and (G),

respectively, and by striking subparagraph (C) and inserting the
following new subparagraphs:

"(C) State housing credit ceiung.—The State housing
credit ceiling applicable to any State for any calendar year
shall be an amount equal to the sum of

—

"(i) $1.25 multiplied by the State population,
"(ii) the unused State housing credit ceiling (if any) of

such State for the preceding calendar year,

"(iii) the amount of State housing credit ceiling

returned in the calendar year, plus
"(iv) the amount (if any) allocated under subpara-

graph (D) to such State by the Secretary.
For purposes of clause (ii), the unused State housing credit

ceiling for any calendar year is the excess (if any) of the
amount described in clause (i) over the aggregate housing
credit dollar amount allocated for such year. For purposes
of clause (iii), the amount of State housing credit ceiling

returned in the calendar year equals the housing credit

dollar amount previously allocated within the State to any
project which does not become a qualified low-income hous-
ing project within the period required by this section or the
terms of the allocation or to any project with respect to

which an allocation is cancelled by mutual consent of the
housing credit agency and the allocation recipient.

"(D) Unused housing credit carryovers allocated
among certain states.—

"(i) In general.—The unused housing credit carry-
over of a State for any calendar year shall be assigned
to the Secretary for allocation among qualified States
for the succeeding calendar year.
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"(ii) Unused housing credit carryover.—For pur- i

poses of this subparagraph, the unused housing credit I

carryover of a State for any calendar year is the excess '

(if any) of the unused State housing credit ceiling for
|

such year (as defined in subparagraph (C)(ii)) over the
j

excess (if any) of—
1

"(I) the aggregate housing credit dollar amount "

allocated for such year, over i

"(II) the amount described in clause (i) of

!

subparagraph (C).

"(iii) Formula for allocation of unused housing
j

CREDIT CARRYOVERS AMONG QUALIFIED STATES.—The I

amount allocated under this subparagraph to a quali- !

fied State for any calendar year shall be the amount
!

determined by the Secretary to bear the same ratio to
|

the aggregate unused housing credit carryovers of all
|

States for the preceding calendar year as such State's
j

population for the calendar year bears to the popu- i

lation of all qualified States for the calendar year. For
purposes of the preceding sentence, population shall be ,

determined in accordance with section 146(j).

"(iv) Qualified state.—For purposes of this subpara-
,

graph, the term 'qualified State' means, with respect to
|

a calendar year, any State—
j

"(I) which allocated its entire State housing
j

credit ceiling for the preceding calendar year, and !

"(II) for which a request is made (not later than '

May 1 of the calendar year) to receive an allocation
imder clause (iii)." i

(2) Conforming amendments.—
|

(A) Subparagraph (E) of section 42(hX5) is amended by i

striking "subparagraph (E)" and inserting "subparagraph '

(F)". !

(B) Paragraph (6) of section 42(h) is amended by striking
j

subparagraph (B) and by redesignating subparagraphs (C),

(D), and (E) as subparagraphs (B), (C), and (D), respectively.

(c) Buildings Eligible for Credit Only if Minimum Long-Term
Commitment to Low-Income Housing.—

I

(1) In general.—Section 42(h) (relating to limitation on i

aggregate credit allowable with respect to projects located in a
State) is amended by redesignating paragraphs (6) and (7) as

|

paragraphs (7) and (8), respectively, and by inserting after
j

paragraph (5) the following new paragraph:
"(6) Buildings eugible for credit only if minimum long-

term commitment to low-income housing.—
j

"(A) In general.—No credit shall be allowed by reason of

this section with respect to any building for the taxable
i

year unless an extended low-income housing commitment is

in effect as of the end of such taxable year. !

"(B) Extended low-income housing commitment.—For i

purposes of this paragraph, the term 'extended low-income
housing commitment means any agreement between the

j

taxpayer and the housing credit agency

—

"(i) which requires that the applicable fraction (as

defined in subsection (c)(1)) for the building for each
taxable year in the extended use period will not be less
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than the applicable fraction specified in such agree-
ment,

"(ii) which allows individuals who meet the income
limitation applicable to the building under subsection

(g) (whether prospective, present, or former occupants
of the building) the right to enforce in any State court
the requirement of clause (i),

''(iii) which is binding on all successors of the tax-
paver, and

(iv) which, with respect to the property, is recorded
pursuant to State law as a restrictive covenant.

"(C) Allocation op credit may not exceed amount
NECESSARY TO SUPPORT COMMITMENT.

—

"(i) In general.—The housing credit dollar amount
allocated to any building may not exceed the amount
necessary to support the applicable fraction specified in

the extended low-income housing commitment for such
building, including any increase in such fraction pursu-
ant to the application of subsection (fX3) if such in-

crease is reflected in an amended low-income housing
commitment.

"(ii) Buildings financed by tax-exempt bonds.—If
paragraph (4) applies to any building the amount of
credit allowed in any taxable year may not exceed the
amount necessary to support the applicable fraction
specified in the extended low-income housing commit-
ment for such building. Such commitment may be
amended to increase such fraction.

"(D) Extended use period.—For purposes of this para-
graph, the term 'extended use period* means the period

—

"(i) beginning on the 1st day in the compliance period
on which such building is part of a qualified low-income
housing project, and

"(ii) ending on the later of—
"(I) the date specified by such agency in such

agreement, or
"(II) the date which is 15 years after the close of

the compliance period.
"(E) Exceptions if foreclosure or if no buyer willing

TO maintain low-income status.—
"(i) In general.—The extended use period for any

building shall terminate

—

' (I) on the date the building is acquired by fore-

closure (or instrument in lieu of foreclosure), or
"(II) on the last day of the period specified in

subparagraph (I) if the housing credit agency is

unable to present during such period a qualified
contract for the acquisition of the low-income por-
tion of the building by any person who will con-
tinue to operate such portion as a qualified low-
income building.

Subclause (II) shall not apply to the extent more strin-

gent requirements are provided in the agreement or in
State law.

"(ii) Eviction, etc. of existing low-income tenants
NOT permitted.—The termination of an extended use
period under clause (i) shall not be construed to permit
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before the close of the 3-year period following such
termination

—

"(I) the eviction or the termination of tenancy
(other than for good cause) of an existing tenant of
any low-income unit, or

*(ID any increase in the gross rent with respect
to such unit.

"(F) Qualified contract.—For purposes of subparagraph
(E), the term 'qualified contract' means a bona fide contract
to acquire (within a reasonable period after the contract is

entered into) the low-income portion of the building for an
amount not less than the applicable fraction (specified in
the extended low-income housing commitment) of—

"(i) the sum of—
"(I) the outstanding indebtedness secured by, or

with respect to, the building,

"(ID the adjusted investor equity in the building,
plus
"(m) other capital contributions not reflected in

the amounts described in subclause (1) or (11), re-

duced by
"(ii) cash distributions from (or available for distribu-

tion fi-om) the project.
Regulations. The Secretary shall prescribe such regulations as may be

necessary or appropriate to carry out this paragraph,
including regulations to prevent the manipulation of the
amount determined under the preceding sentence.

"(G) Adjusted investor equity.—
"(i) In general.—For purposes of subparagraph (E),

the term 'adjusted investor equity* means, with respect
to any calendar year, the aggregate amount of cash
taxpayers invested with respect to the project increased
by the amount equal to—

"(I) such amount, multiplied by
"(II) the cost-of-living adjustment for such cal-

endar year, determined under section l(fX3) by
substituting the base calendar year for 'calendar
year 1987'.

An amount shall be taken into account as an invest-

ment in the project only to the extent there was an
obligation to invest such amount as of the beginning of
the credit period and to the extent such amount is

reflected in the adjusted basis of the project.

"(ii) Cost-of-living increases in excess op 5 percent
not taken into account.—Under regulations pre-

scribed by the Secretary, if the CPI for any calendar
year (as defined in section l(fX4)) exceeds the CPI for

the preceding calendar year by more than 5 percent,
the CPI for the base calendar year shall be increased
such that such excess shall never be taken into accoimt
under clause (i).

"(iii) Base calendar year.—For purposes of this

subparagraph, the term l>ase calendar year' means the
calendar year with or within which the 1st taxable year
of the credit period ends.

"(H) Low-income portion.—For purposes of this para-
graph, the low-income portion of a building is the portion of
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such building equal to the applicable fraction specified in

the extended low-income housing commitment for the
building.

"(I) Period for finding buyer.—The period referred to in

this subparagraph is the 1-year period beginning on the
date (after the 14th year of the compliance period) the
taxpayer submits a written request to the housing credit

agency to find a person to acquire the taxpayer's interest in

the low-income portion of the building.

"(J) Sales of less than low-income portion of build-
ing.—In the case of a sale or exchange of only a portion of
the low-income portion of the building, only the same por-

tion (as the portion sold or exchanged) of the amount
determined under subparagraph (F) shall be taken into

account thereunder.
"(K) Effect of noncompliance.—If, during a taxable

year, there is a determination that an extended low-income
housing agreement was not in effect as of the beginning of
such year, such determination shall not apply to any period
before such year and subparagraph (A) shall be applied
without regard to such determination if the failure is cor-

rected within 1 year from the date of the determination.
"(L) Projects which consist of more than i building.—

The application of this paragraph to projects which consist

of more than 1 building shall be made under regulations
prescribed by the Secretary."

(2) Conforming amendment.—Subparagraph (C) of section

42(bX3) is amended by striking "subsection (hX6))" and inserting
"subsection (hX7)".

(d) Credit for Acquisition of Existing Building To Apply Only
If Building To Be Rehabilitated; Increase in Required Re-
habilitation Expenditures.—

(1) In general.—Subparagraph (B) of section 42(dX2) is

amended by striking "and" at the end of clause (ii), by striking
the period at the end of clause (iii) and inserting ", and", and by
adding at the end thereof the following new clause:

"(iv) except as provided in subsection (fX5), a credit is

allowable under subsection (a) by reason of subsection
(e) with respect to the building."

(2) Credit period for existing buildings not to begin
before rehabilitation credit allowed.—Subsection (f) of sec-

tion 42 (relating to definition and special rules relating to credit
period), as amended by subtitle H, is amended by adding at the
end thereof the following new paragraph:

"(5) Credit period for existing buildings not to begin
before rehabilitation credit allowed.

—

"(A) In general.—The credit period for an existing build-
ing shall not begin before the 1st taxable year of the credit
period for rehabilitation expenditures with respect to the
building.

"(B) Acquisition credit allowed for certain buildings
NOT allowed a rehabilitation credit.—

"(i) In general.—In the case of a building described
in clause (ii)

—

"(I) subsection (dX2XBXiv) shall not apply, and
"(II) the credit period for such building shall not

begin before the taxable year which would be the
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1st taxable year of the credit period for rehabilita-
tion expenditures with respect to the building
under the modifications described in clause (iiXH).

"(ii) Building described.—A building is described in
this clause if

—

"(I) a waiver is granted under subsection (dX6XC)
with respect to the acquisition of the building, and

"(II) a credit would be allowed for rehabilitation
expenditures with respect to such building if

subsection (eX3XAXiiXI) did not apply and if subsec-
tion (eXSXAXiiXn) were applied by substituting
'$2,000' for '$3,000\"

(3) Increase in required rehabilitation expenditures.—
Paragraph (3) of section 42(e) is amended by redesignating
subparagraph (B) as subparagraph (C) and by striking so much
of such paragraph as precedes such subparagraph and inserting
the following:

"(3) Minimum expenditures to qualify.—
"(A) In general.—Paragraph (1) shall apply to re-

habilitation expenditures with respect to any building only
if—

"(i) the expenditures are allocable to 1 or more low-
income units or substantially benefit such units, and

"(ii) the amount of such expenditures during any 24-

month period meets the requirements of whichever of
the following subclauses requires the greater amount of
such expenditures:

"(I) The requirement of this subclause is met if

such amount is not less than 10 percent of the
adjusted basis of the building (determined as of the
1st day of such period and without regard to para-
graphs (2) and (3) of section 1016(a)).

"(II) The requirement of this subclause is met if

the qualified basis attributable to such amount,
when divided by the number of low-income units in

the building, is $3,000 or more.
"(B) Exception from lO percent rehabilitation.—In the

case of a building acquired by the taxpayer from a govern-
mental unit, at the election of the taxpayer, subparagraph
(A)(ii)(I) shall not apply and the credit under this section for

such rehabilitation expenditures shall be determined using
the percentage applicable under subsection (bX2)(BXii)."

(e) Changes in Rules Relating to Rent Restrictions.—
(1) Rent restriction determined on basis of number of

bedrooms.—
(A) Section 42(gX2) is amended by redesignating subpara-

graph (C) as subparagraph (E) and by inserting after

subparagraph (B) the following new subparagraphs:
"(C) Imputed income limitation appucable to unit.—

For purposes of this paragraph, the imputed income limita-

tion applicable to a unit is the income limitation which
would apply under paragraph (1) to individuals occup3dng
the unit if the number of individuals occupjdng the unit
were as follows:

"(i) In the case of a unit which does not have a
separate bedroom, 1 individual.
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"(ii) In the case of a unit which has 1 or more
separate bedrooms, 1.5 individuals for each separate
bedroom.

In the case of a project with respect to which a credit is

allowable by reason of this section and for which financing
is provided by a bond described in section 142(a)(7), the
imputed income limitation shall apply in lieu of the other-

wise applicable income limitation for purposes of applying
section 142(d)(4)(B)(ii).

"(D) Treatment of units occupied by individuals
WHOSE INCOMES RISE ABOVE LIMIT.

—

"(i) In general.—Except as provided in clause (ii),

notwithstanding an increase in the income of the occu-
pants of a low-income unit above the income limitation
applicable under paragraph (1), such unit shall con-
tinue to be treated as a low-income unit if the income of
such occupants initially met such income limitation.

"(ii) Next available unit must be rented to low-
income TENANT IF INCOME RISES ABOVE 140 PERCENT OF
INCOME LIMIT.—If the income of the occupants of the
unit increases above 140 percent of the income limita-

tion applicable under paragraph (1), clause (i) shall
cease to apply to such unit if any residential rental unit
in the building (of a size comparable to, or smaller
than, such unit) is occupied by a new resident whose
income exceeds such income limitation."

(B) Subparagraph (A) of section 42(g)(2) is amended by
striking "the income limitation under paragraph (1) ap-
plicable to individuals occupying such unit" and inserting
'the imputed income limitation applicable to such unit'

(2) Reduction in area median gross income not to require
REDUCTION OF RENT.—Subparagraph (A) of section 42(g)(2) (relat-

ing to rent-restricted units) is amended by adding at the end
thereof the following new sentence: "For purposes of the preced-
ing sentence, the amount of the income limitation under para-
graph (1) applicable for any period shall not be less than such
limitation applicable for the earliest period the building (which
contains the unit) was included in the determination of whether
the project is a qualified low-income housing project."

(3) Exclusion with respect to continuing care facilities
NOT TO apply in DETERMINING INCOME.—Subparagraph (B) of
section 142(d)(2) is amended by adding at the end thereof the
following:

"Section 7872(g) shall not apply in determining the income of
individuals under this subparagraph."

(f) Additional Buildings Eugible for Waiver of 10-Year
Period Appucable to Acquisitions of Existing Buildings.—Para-
graph (6) of section 42(d) is amended by redesignating subparagraph
(C) as subparagraph (E) and by inserting after subparagraph (B) the
following new subparagraphs:

"(C) Low-income buildings where mortgage may be
prepaid.—A waiver may be granted under subparagraph
(A) (without regard to any clause thereof) with respect to a
federally-assisted building described in clause (ii) or (iii) of
subparagraph (B) if—

"(i) the mortgage on such building is eligible for

prepayment under subtitle B of the Emergency Low
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Income Housing Preservation Act of 1987 or under
section 502(c) of the Housing Act of 1949 at any time

|

within 1 year after the date of the application for such
a waiver, !

"(ii) the appropriate Federal official certifies to the '

Secretary that it is reasonable to expect that, if the
|

waiver is not granted, such building will cease comply- <

ing with its low-income occupancy requirements, and
|

"(iii) the eligibility to prepay such mortgage without
\

the approval of the appropriate Federal official is
,

waived by all persons who are so eligible and such 1

waiver is binding on all successors of such persons,
j

"(D) Buildings acquired from insured depository
j

INSTITUTIONS IN DEFAULT.—A waiver may be granted under i

subparagraph (A) (without regard to any clause thereof)
|

with respect to any building acquired from an insured
'

depository institution in default (as defined in section 3 of
I

the Federal Deix)3it Insurance Act) or from a receiver or i

conservator of such an institution." I

(g) Increase in Credit for Buildings in High Cost Areas.—
Paragraph (5) of section 42(d) (relating to eligible basis) is amended
by adding at the end thereof the following new subparagraph:

i

"(D) Increase in credit for buildings in high cost i

AREAS.

—

"(i) In GENERAL.—In the case of any building located i

in a qualified census tract or difficult development area !

which is designated for purposes of this subpara-
graph—

"(I) in the case of a new building, the eligible

basis of such building shall be 130 percent of such
basis determined without regard to this subpara-
graph, and

"(II) in the case of an existing building, the
rehabilitation expenditures taken into account
under subsection (e) shall be 130 percent of such
expenditures determined without regard to this

subparagraph,
"(ii) Qualified census tract.—

"(I) In general.—The term 'qualified census
tract' means any census tract in which 50 percent
or more of the households have an income which is

less than 60 percent of the area median gross

income.
"(II) Limit on msa's designated.—The portion of

a metropolitan statistical area which may be des-

ignated for purposes of this subparagraph shall not
exceed an area having 20 percent of the population
of such metropolitan statistical area.

"(Ill) Determination of areas.—For purposes of

this clause, each metropolitan statistical area shall

be treated as a separate area and all

nonmetropolitan areas in a State shall be treated

as 1 area.

"(iii) Difficult development areas.—
"(I) In general.—The term 'difficult develop-

ment areas' means any area designated by the

Secretary of Housing and Urban Development as
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an area which has high construction, land, and
utility costs relative to area median gross income.

"(ID Limit on areas designated.—The portions

of metropolitan statistical areas which may he des-

ignated for purposes of this subparagraph shall not
exceed an aggregate area having 20 percent of the
population of such metropolitan statistical areas. A
comparable rule shall apply to nonmetropolitan
areas.

"(iv) Special rules and definitions.—For purposes
of this subparagraph

—

"(I) popiilation shall be determined on the basis

of the most recent decennial census for which data
are available,

"(H) area median gross income shall be deter-

mined in accordance with subsection (gX4),

"(ID) the term 'metropolitan statistical area* has
the same meaning as when used in section

143(kX2)(B),and
"(IV) the tarm 'nonmetropolitan area* means

any county (or portion thereof) which is not within

a metropolitan statistical area."

(h) Changes in Rules Relating to Buildings for Which Credit
May Be Allowed.—

(1) Single-room occupancy units rented on a monthly
basis.—Subparagraph (B) of section 42(iX3) (relating to low
income unit) is amended by adding at the end thereof the
following new sentence: "For purposes of the preceding sen-

tence, a single-room occupancy imit shall not be treated as used
on a transient basis merely because it is rented on a month-by-
month basis."

(2) Special needs housing.—Subparagraph (B) of section

42(gX2) (relating to gross rent) is amended

—

(A) in clause (i), by striking "and" at the end,
(B) in clause (ii), by striking the period at the end and

inserting ", and", and
(CD by adding at the end the following:

"(iii) does not include any fee for a supportive service

which is paid to the owner of the unit (on the basis of
the low-income status of the tenant of the unit) by any
governmental program of assistance (or by an organiza-
tion described in section 501(cX3) and exempt from tax
under section 501(a)) if such program (or organization)
provides assistance for rent and the amount of assist-

ance provided for rent is not separable from the
amount of assistance provided for supportive services.

For purposes of clause (iii), the term 'supportive service'

means any service provided under a planned program of
services designed to enable residents of a residential rental
property to remain independent and avoid placement in a
hospital, nursing home, or intermediate care facility for the
mentally or physically handicapped. In the case of a single-

room occupancy unit or a building described in subsection
(iX3)(BXiii), such term includes any service provided to
assist tenants in locating and retaining permanent
housing."

j
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(3) Scattered site projects.—Section 42(g) (relating to quali-
fied low-income housing project) is amended by adding at the

1

end thereof the following new paragraph:
"(7) Scattered site projects.—Buildings which would (but for !

their lack of proximity) be treated as a project for purposes of '

this section shall be so treated if all of the dwelling units in
j

each of the buildings are rent-restricted (within the meaning of
paragraph (2)) residential rental units."

j

(4) Owner-occupied buildings having 4 or fewer units
EUGIBLE FOR CREDIT WHERE DEVELOPMENT PLAN.—Section 42(iX3)

i

(defining low-income unit), as amended by subtitle H, is
]

amended by adding at the end thereof the following new
|

subparagraph:
I

"(E) Owner-occupied buildings having 4 or fewer i

UNITS EUGIBLE FOR CREDIT WHERE DEVELOPMENT PLAN.— I

"(i) In general.—Subparagraph (C) shall not apply '

to the acquisition or rehabilitation of a building pursu- I

ant to a development plan of action sponsored by a i

State or local government or a qualified nonprofit '

organization (as defined in subsection (hX5XC)).
(ii) Limitation on credit.—In the case of a building

to which clause (i) applies, the applicable fraction shall

not exceed 80 percent of the unit fraction.

"(iii) Certain unrented units treated as owner-
occupied.—In the case of a building to which clause (i)

applies, any unit which is not rented for 90 dajrs or
more shall be treated as occupied by the owner of the
building as of the 1st day it is not rented."

(5) Buildings receiving section 8 moderate rehabilitation
assistance or similar assistance not eligible for credit.

—

Section 42(bXl) (relating to applicable percentage for buildings
placed in service during 1987) is amended by adding at the end
thereof the following new flush sentence:
"A building shall not be treated as described in subparagraph
(B) if, at any time during the credit period, moderate rehabilita-

tion assistance is provided with respect to such building under
section 8(eX2) of the United States Housing Act of 1937."

(i) Appucation of Credit to Transitional Housing for the
Homeless; Denial of Credit for Substandard Housing.—

(1) In general.—Subparagraph (B) of section 42(iX3) (defining

low-income unit) is amended to read as follows:

"(B) Exceptions.—
"(i) In general.—A unit shall not be treated as a

low-income unit unless the unit is suitable for occu-

pancy and used other than on a transient basis.

"(ii) Suitability for occupancy.—For purposes of
clause (i), the suitability of a unit for occupancy shall

be determined under regulations prescribed by the Sec-

retary taking into account local health, safety, and
building codes.

"(iii) Transitional housing for homeless.—For
purposes of clause (i), a unit shall be considered to be
used other than on a transient basis if the unit contains
sleeping accommodations and kitchen and bathroom
facilities and is located in a building

—

"(I) which is used exclusively to facilitate the
transition of homeless individuals (within the
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meaning ofsection 103 ofthe Stewart B. McKinney
Homeless Assistance Act (42 U.S.C. 11302), as in
effect on the date of the enactment of this clause)

to independent living within 24 months, and
"dD in which a governmental entity or qualified

nonprofit organization (as defined in subsection

(hX5)) provides such individuals with temporary
housing and supportive services desired to assist

such individuals in locating and retaining perma-
nent housing,

"(iv) Single-room occupancy units.—^For purposes
of clause (i), a single-room occupancy imit shall not be
treated as used on a transient basis merely because it is

rented on a month-by-month basis."

(2) Qualified basis to include portion of building used to
PROVIDE SUPPORTIVE SERVICES.—Paragraph (1) of section 42(c) is

amended by adding at the end thereof the following new
subparagraph:

"CB) Qualified basis to include portion of building
USED TO PROVIDE SUPPORTIVE SERVICES FOR HOMELESS.—In
the case of a qualified low-income building described in
subsection (iX3)^Xiii)> the qualified basis of such building
for any taxable year shall be increased by the lesser of—

"(i) so much of the eligible basis of such building as is

used throughout the year to provide supportive services

designed to assist tenants in locating and retaining
permanent housing, or

"(ii) 20 percent of the qualified basis of such building
(determined without regard to this subparagraph).''

(j) Volume Cap Not To Apply Where 50 Percent or More of
Building Is Financed With Tax-Exempt Bonds.—Subparagraph
(B) of section 42(hX4) is amended by striking "70 percent" each place
it appears and inserting "50 percent".

(k) Building Not T^:ated as Federally Subsidized By Reason
OF Community Development Block Grant.—^Subparagraph (D) of
section 42(iX2) (defining below market Federal loan) is amended by
adding at the end thereof the following new sentence: "Such term
shall not include any loan which would be a below market Federal
loan solely by reason of assistance provided under section 106, 107,
or 108 of the Housing and Community Development Act of 1974 (as
in effect on the date of the enactment of this sentence)."

G) EuGiBLE Basis for New Buildings To Include Expenditures
Before Close of 1st Year of Credit Period.—

(1) New buildings.—Paragraph (1) of section 42(d) (relating to
eligible basis for new buildings) is amended by inserting before
the period "as of the close of the 1st taxable year of the credit
period".

(2) Existing buildings.—Subparagraph (A) of section 42(dX2)
(relating to eligible basis for existing buildings) is amended by
striking "subparagraph (B)" and all that follows through the
end of clause (i) and inserting "subparagraph (B), its adjusted
basis as of the close of the 1st taxable year of the credit period,
and".

(3) Conforming amendments.—
(A) Subparagraph (C) of section 42(dX2) is amended by

striking "AoQuismoN cost" in the heading and inserting
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"Adjusted basis" and by striking "cost" in the text and
inserting "adjusted basis".

(B) Paragraph (5) of section 42(d), as amended by subsec-
tion (g), is further amended by striking subparagraph (A),

|

by redesignating subparagraphs (B), (C), and (D) as subpara-

,

graphs (A), (B), and (C), respectively, and by striking the
'

paragraph heading and inserting the following: i

"(5) Special rules for determining eugible basis.—".
I

(C) Paragraph (5) of section 42(e) is amended by striking I

"subsection (d)(2XA)(iXII)" and inserting "subsection i

(d)(2)(A)(i)".
I

(m) Housing Credit May Be Allocated on Project Basis.— !

(1) In general.—Section 42(hXl) (relating to credit may not
|

exceed credit amount allocated to building) is amended by !

adding at the end thereof the following new subparagraph:
I

"(F) Allocation of credit on a project basis.—
j

"(i) In general.—In the case of a project which
,

includes (or will include) more than 1 building, an
|

allocation meets the requirements of this subparagraph
!

if—
"(I) the allocation is made to the project for a

,

calendar year during the project period,
i

"(II) the allocation only applies to buildings
placed in service during or after the calendar year

;

for which the allocation is made, and ^

"(III) the portion of such allocation which is '

allocated to any building in such project is speci-

fied not later than the close of the calendar year in

which the building is placed in service,

"(ii) Project period.—For purposes of clause (i), the
term 'project period' means the period

—

"(I) beginning with the 1st calendar year for

which an allocation may be made for the 1st build-

ing placed in service as part of such project, and
"(II) ending with the calendar year the last

building is placed in service as part of such
project."

(2) Conforming amendment.—Subparagraph (B) of section

42(hXl) is amended by striking "or (E)" and inserting "(E), or
(F)".

(3) Projects with more than i building must be identi-

fied.—Section 42(gX3) (relating to date for meeting require-

ments) is amended by adding at the end thereof the following
new subparagraph:

"(D) Projects with more than i building must be
identified.—For purposes of this section, a project shall be
treated as consisting of only 1 building unless, before the
close of the 1st calendar year in the project period (as

defined in subsection (hXlXFXii)), each building which is (or

will be) part of such project is identified in such form and
manner as the Secretary may provide."

(n) Changes in Rules Related to Deep Rent Skewed Projects.—
(1) Clause (iii) of section 142(dX4)(B) (relating to deep rent

skewed project) is amended by striking "Va" and inserting "V2".

(2) Section 42(g)(4) (relating to certain rules made applicable)

is amended by striking "(other than section 142(d)(4)(BXiii))".
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(o) Increased Responsibilities for Housing Credit Agencies.—
Section 42 is amended by redesignating subsections (m) and (n) as
subsections (n) and (o), respectively, and by inserting after subsec-

tion (1) the following new subsection:

"(m) Responsibilities of Housing Credit Agencies.—
"(1) Plans for allocation of credit among projects.—

"(A) In general.—Notwithstanding any other provision
of this section, the housing credit dollar amount with re-

spect to any building shall be zero unless

—

"(i) such amount was allocated pursuant to a quali-

fied allocation plan of the housing credit agency which
is approved by the governmental unit (in accordance
with rules similar to the rules of section 147(f)(2) (other

than subparagraph (B)(ii) thereof)) of which such
agency is a part, and

"(ii) such agency notifies the chief executive officer

(or the equivalent) of the local jurisdiction within
which the building is located of such project and pro-

vides such individual a reasonable opportunity to com-
ment on the project.

"(B) Qualified allocation plan.—For purposes of this

paragraph, the term 'qualified allocation plan' means any
plan

—

"(i) which sets forth selection criteria to be used to

determine housing priorities of the housing credit

agency which are appropriate to local conditions,

"(ii) which gives the highest priority to those projects

as to which the highest percentage of the housing
credit dollar amount is to be used for project costs other
than the cost of intermediaries unless granting such
priority would impede the development of projects in

hard-to-develop areas,
"(iii) which also gives preference in allocating hous-

ing credit dollar amounts among selected projects to

—

"(I) projects serving the lowest income tenants,

and
"(II) projects obligated to serve qualified tenants

for the longest periods, and
"(iv) which provides a procedure that the agency will

follow in notifying the Internal Revenue Service of

noncompliance with the provisions of this section

which such agency becomes aware of.

"(C) Certain selection criteria must be used.—The
selection criteria set forth in a qualified allocation plan
must include

—

"(i) project location,

"(ii) housing needs characteristics,

"(iii) project characteristics,

"(iv) sponsor characteristics,

"(v) participation of local tax-exempt organizations,
"(vi) tenant populations with special housing needs,

and
"(vii) public housing waiting lists.

"(D) Appucation to bond financed projects.—Subsec-
tion (h)(4) shall not apply to any project unless the project

satisfies the requirements for allocation of a housing credit
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dollar amount under the qualified allocation plan ap-
plicable to the area in which the project is located.

J

"(2) Credit allocated to building not to exceed amount ^

necessary to assure project feasibility.—
|

"(A) In general.—The housing credit dollar amount alio- '

cated to a project shall not exceed the amount the housing
|

credit agency determines is necessary for the financied
feasibility of the project and its viability as a qualified low- 1

income housing project throughout the credit period. !

"(B) Agency evaluation.—In making the determination
\

under subparagraph (A), the housing credit agency shall i

consider— I

"(i) the sources and uses of funds and the total
|

financing planned for the project, and
i

"(ii) any proceeds or receipts expected to be gen- i

erated by reason of tax benefits.
'

Such a determination shall not be construed to be a rep-
i

resentation or warranty as to the feasibility or viability of
the project.

I

"(C) Determination made when credit amount applied
FOR AND WHEN BUILDING PLACED IN SERVICE.—

"(i) In GENERAL.—A determination under subpara-
|

graph (A) shall be made as of each of the following
i

times:
,

"(I) The application for the housing credit dollar
\

amount. '

"(II) The allocation of the housing credit dollar '

amount.
"(Ill) The date the building is placed in service,

"(ii) Certification as to amount of other sub-
|

SIDIES.—Prior to each determination under clause (i),

the taxpayer shall certify to the housing credit agency i

the full extent of all Federal, State, and local subsidies
i

which apply (or which the taxpayer expects to apply)
|

with respect to the building.
"(D) Appucation to bond financed projects.—Subsec- 1

tion (h)(4) shall not apply to any project unless the govern-
mental unit which issued the bonds (or on behalf of which '

the bonds were issued) makes a determination under rules
\

similar to the rules of subparagraphs (A) and (B)."

(o) Appucation of At-Risk Rules With Respect To Certain
Financing Provided by Quaufied Nonprofit Organizations.—
Subparagraph (D) of section 42(k)(2) (relating to application of at-

I

risk rules) is amended by adding at the end thereof the following \

new flush sentence:
"In the case of a qualified nonprofit organization which is

I

not described in section 46(c)(8)(D)(iv)(II) with respect to a
j

building, clause (ii) of this subparagraph shall be applied as
if the date described therein were the 90th day after the

|

earlier of the date the building ceases to be a qualified low- i

income building or the date which is 15 years after the close

of a compliance period with respect thereto."

(p) Time for Certification.—Section 42(1)(1) (relating to certifi-
'

cation with respect to 1st year of credit period) is amended—
|

(1) by striking "Not later than the 90th day following" and
inserting "Following", and

(2) by inserting "at such time and" before "in such form".

i
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(q) Impact of Tenant's Right op 1st Refusal to Acquire Prop-
erty.—Subsection (i) of section 42 is amended by adding at the end
thereof the following new paragraph:

"(8) Impact of tenant's right of 1st refusal to acquire
property.

—

"(A) In general.—No Federal income tax benefit shall

fail to be allowable to the taxpayer with respect to any
qualified low-income building merely by reason of a right of
1st refusal held by the tenants of such building to purchase
the property after the close of the compliance period for a
price which is not less than the minimum purchase price
determined under subparagraph (B).

"(B) Minimum purchase price.—For purposes of subpara-
graph (A), the minimum purchase price under this subpara-
graph is an amoimt equal to the sum of—

"(i) the principal amount of outstanding indebtedness
secured by the building (other than indebtedness in-

curred within the 5-year period ending on the date of
the sale to the tenants), and

"(ii) all Federal, State, and local taxes attributable to

such sale.

Except in the case of Federal income taxes, there shall not
be taken into account under clause (ii) any additional tax
attributable to the application of clause (ii).

(r) Effective Dates.— 26 use 42 note.

(1) In general.—Except as otherwise provided in this subsec-

tion, the amendments made by tlus section shall apply to

determinations under section 42 of the Internal Revenue Oode
of 1986 with respect to housing credit dollar amoimts allocated
from State housing credit ceilings for calendar years after 1989.

(2) Buildings not subject to allocation limits.—Except as
otherwise provided in this subsection, to the extent paragraph
(1) of section 42(h) of such Code does not apply to any building
by reason of paragraph (4) thereof, the amendments made by
this section shall apply to buildings placed in service after
December 31, 1989.

(3) One-year carryover of unused credit authority, etc.—
The amendments made by subsection (b) shall apply to calendar
years after 1989, but clauses (ii), (iii), and (iv) of section

42(hX3XC) of such Code (as added by this section) shall be
applied without regard to allocations for 1989 or any preceding
year.

(4) Additional buildings eligible for waiver of io-year
RULE.—The amendments made by subsection (f) shall take effect

on the date of the enactment of this Act.
(5) Certifications with respect to ist year of credit

PERIOD.—^The amendment made by subsection (p) shall apply to
taxable years ending on or after December 31, 1989.

(6) Certain rules which apply to bonds.—Paragraphs dXD)
and (2)(D) of section 42(m) of such Code, as added by this section,
shall apply to obligations issued December 31, 1989.

(7) Clarifications.—^The amendments made by the following
provisions of this section shall apply as if included in the
amendments made by section 252 of the Tax Reform Act of
1986:

(A) Paragraph (1) of subsection (h) (relating to units
rented on a monthly basis).
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i

(B) Subsection (1) (relating to eligible basis for new build-

'

ings to include expenditures before close of 1st year ofi

credit period). '

(8) Guidance on difficult development areas and posting
i

OF BOND TO AVOID RECAPTURE.—Not later than 180 days after the
I

date of the enactment of this Act—
i

(A) the Secretary of Housing and Urban Development
shall publish initial guidance on the designation of difficult

|

development areas under section 42(dX5)(C) of such Code, as
\

added by this section, and
(B) the Secretary of the Treasury shall publish initial

i

guidance under section 42(j)(6) of such Code (relating to no I

recapture on disposition of building (or interest therein)!
where bond posted).

|

SEC. 7109. LOW-INCOME HOUSING CREDIT EXEMPT FROM INCOME I

PHASE-OUT OF $25,000 EXEMPTION FROM PASSIVE LOSS
RULES.

(a) In General.—Paragraph (3) of section 469(i) (relating to phase-

1

out of exemption) is amended by redesignating subparagraph (D) as ,

subparagraph (E) and by striking subparagraphs (B) and (C) and
inserting the following new subparagraphs:

"(B) Special phase-out of rehabilitation credit.—In
the case of any portion of the passive activity credit for any \

taxable year which is attributable to the rehabilitation
[

investment credit (within the meaning of section 48(o)), I

subparagraph (A) shall be applied by substituting '$200,000' \

for ^$100,000'.

"(C) Exception for low-income housing credit.—
j

Subparagraph (A) shall not apply to any portion of the I

passive activity credit for any taxable year which is attrib-

1

utable to any credit determined under section 42.
!

"(D) Ordering rules to reflect exception and sepa- i

RATE phase-out.—If Subparagraph (B) or (C) applies for any
|

taxable year, paragraph (1) shall be applied—
"(i) first to the passive activity loss,

"(ii) second to the portion of the passive activity
|

credit to which subparagraph (B) or (C) does not apply,
\

"(iii) third to the portion of such credit to which
j

subparagraph (B) applies, and
"(iv) then to the portion of such credit to which

subparagraph (C) applies."
26 use 469 note. (b) EFFECTIVE DaTE.—

(1) In general.—Except as provided in paragraph (2), the
i

amendments made by this section shall apply to property placed
\

in service after December 31, 1989, in taxable years ending after
i

such date.
i

(2) Special rule where interest held in pass-thru entity.—
In the case of a taxpayer who holds an indirect interest in
property described in paragraph (1), the amendments made by
this section shall apply only if such interest is acquired after

December 31, 1989.

SEC. 7110. EXTENSION AND MODIFICATION OF RESEARCH CREDIT.
;

(a) Extension.—
i

(1) In general.—Subsection (h) of section 41 (relating to

termination), as redesignated by subtitle H, is amended

—
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(A) by striking "December 31, 1989" each place it appears
and inserting "December 31, 1990", and

(B) by striking "January 1, 1990" each place it appears
and inserting "January 1, 1991".

(2) Special rules.— 26 use 4i note.

(A) In the case of any taxable year which begins before
October 1, 1990, and ends after September 30, 1990, the
amount treated as the qualified research expenses for such
taxable year for purposes of section 41 of the Internal
Revenue Code of 1986 shall be the amount which bears the
same ratio to the amount which would have been deter-

mined for such taxable year without regard to this subpara-
graph as the number of days in such taxable year before
October 1, 1990, bears to the total number of days in such
taxable year before January 1, 1991.

(B) In the case of a taxable year described in subpara-
graph (A), paragraph (2) of section 41(h) of such Code, as so
redesignated, shall be applied by substituting "October 1,

1990" for "January 1, 1991" each place it appears and by
substituting "September 30, 1990" for "December 31, 1990^

(3) Conforming amendment.—Subparagraph (D) of section

280)X1) is amended by striking "December 31, 1989" and insert-

ing "December 31, 1990".

0)) Changes in Computation of Incremental Credit.—
(1) In general.—Subsection (c) of section 41 is amended to

read as follows:

"(c) Base Amount.—
"(1) In general.—The term *base amount* means the product

of—
"(A) the fixed-base percentage, and
"(B) the average annual gross receipts of the taxpayer for

the 4 taxable years preceding the taxable year for which
the credit is being determined (hereinafter in this subsec-
tion referred to as the 'credit year').

"(2) Minimum base amount.—In no event shall the base
amount be less than 50 percent of the qualiHed research ex-
penses for the credit year.

"(3) Fixed-base percentage.—
"(A) In general.-Except as otherwise provided in this

paragraph, the fixed-base percentage is the percentage
which the aggregate qualified research expenses of the
taxpayer for taxable years beginning after December 31,

1983, and before January 1, 1989, is of the aggregate gross
receipts of the taxpayer for such taxable years.

"(B) Start-up companies.—
"(i) Taxpayers to which subparagraph appues.—

The fixed-base percentage shall be determined under
this subparagraph if there are fewer than 3 taxable
years beginning after December 31, 1983, and before
January 1, 1989, in which the taxpayer had both gross
receipts and qualified research expenses.

"(ii) Fixed-base percentage.—In a case to which this

subparagraph applies, the fixed-base percentage is 3
percent.

"(iii) Treatment of de minimis amounts op gross
RECEIPTS AND QUAUFiED RESEARCH EXPENSES.—The Sec-

retary may prescribe regulations providing that de
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minimis amounts of gross receipts and qualified re-

search expenses shall be disregarded under clause (i).i

"(C) Maximum fixed-base percentage.—In no event!

shall the fixed-base percentage exceed 16 percent.
i

"(D) Rounding.—The percentages determined underl
subparagraph (A) shall be rounded to the nearest 1/lOOth ofi

1 percent. '

"(4) Consistent treatment of expenses required.—
j

"(A) In general.—Notwithstanding whether the period!

for filing a claim for credit or refund has expired for any'

taxable year taken into account in determining the fixed-|

base percentage, the qualified research expenses taken intol

account in computing such percentage shall be determined!
on a basis consistent with the determination of qualifiedj

research expenses for the credit year. ,

"(B) Prevention of distortions.—The Secretary may|
prescribe regulations to prevent distortions in calculating a|

taxpayer's qualified research expenses or gross receipts,

caused by a change in accounting methods used by suchj

taxpayer between the current year and a year taken into

account in computing such taxpayer's fixed-base percent-

age. ,

"(5) Gross receipts.—For purposes of this subsection, gross,

receipts for any taxable year shall be reduced by returns and
allowances made during the taxable year. In the case of a|

foreign corporation, there shall be taken into account only gross
receipts which are effectively connected with the conduct of al

trade or business within the United States." I

(2) Conforming amendments.— f

(A) Subparagraph (B) of section 41(a)(1) is amended tor

read as follows: !

"(B) the base amount, and".
I

(B) Clause (ii) of section 41(8)(7)(C) is amended by striking!

"base period research expenses" and inserting "base!

amount '.

(C) Paragraph (1) of section 41(f) (relating to aggregation
of expenditures) is amended by striking "proportionate
share of the increase in qualified research expenses" each
place it appears and inserting "proportionate shares of the
qualified research expenses and basic research payments".

(D) Subparagraph (A) of section 41(f)(3) is amended—
(i) by striking "June 30, 1980" and inserting "Decem-

ber 31, 1983", and
(ii) by inserting before the period ", and the gross;

receipts of the taxpayer for such periods shall be in-

creased by so much of the gross receipts of such prede-

1

cessor with respect to the acquired trade or business as
|

is attributable to such portion". '

(E) Subparagraph (B) of section 41(f)(3) is amended—

j

(i) by striking "June 30, 1980" and inserting "Decem-
\

her 31, 1983", and t.

(ii) by inserting before the period ", and the gross

receipts of the taxpayer for such periods shall be de-t;

creased by so much of the gross receipts as is attrib-

utable to such portion".

(FXi) Subparagraph (C) of section 41(f)(3) is amended by
striking "for the base period" and all that follows and
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I
inserting "for the taxable years taken into account in

(
computing the fixed-base percentage shall be increased by

1 the lesser of

—

"(i) the amount of the decrease under subparagraph
i (B) which is allocable to taxable years so taken into
I account, or

"(ii) the product of the number of taxable years so

taken into account, multiplied by the amount of the
' reimbursement described in this subparagraph."

I

(ii) The heading for such subparagraph (C) is amended to
' read as follows:
' "(C) Certain reimbursements taken into account in
' DETERMINING FIXED-BASE PERCENTAGE.

—

(G) Paragraph (4) of section 41(f) is amended by inserting

"and gross receipts" after "qualified research expenses".
* (H) Paragraph (2) of section 41(h), as redesignated by
' subtitle H, is amended

—

I

(i) by striking "base period expenses" in the heading
and inserting "base amount", and

I
(ii) by striking "any amount for any base period" and

all that follows through "such base period" and insert-

. ing "the base amount with respect to such taxable year
I shall be the amount which bears the same ratio to the

,
base amount for such year (determined without regard
to this paragraph)",

ji
(b) Trade or Business Requirement Disregarded for In-House

IResearch Expenses of Certain Startup Ventures.—Subsection (b)

pf section 41 (defining qualified research expenses) is amended by
(jadding at the end thereof the following new paragraph:

"(4) Trade or business requirement disregarded for in-

house research expenses of certain startup ventures.—in

I

the case of in-house research expenses, a taxpayer shall be
. treated as meeting the trade or business requirement of para-

graph (1) if, at the time such in-house research expenses are

J paid or incurred, the principal purpose of the taxpayer in

i
making such expenditures is to use the results of the research

i in the active conduct of a future trade or business

—

j
"(A) of the taxpayer, or
"(B) of 1 or more other persons who with the taxpayer are

} treated as a single taxpayer under subsection (fXD."
(c) Full Disallowance of Deduction for Qualified Research

Expenses.—
1 (1) Subsection (c) of section 280C, as amended by subtitle H, is

further amended by striking "50 percent of each place it

I appears.
I (2) Paragraph (2) of section 196(d) is amended by inserting

before the period "for a taxable year beginning before January
1, 1990".

(d) Only Reasonable Research Expenditures Eligible for Sec-
tion 174.—Section 174 is amended by redesignating subsection (e) as
subsection (f) and by inserting after subsection (d) the following new
subsection:

"(e) Only Reasonable Research Expenditures Eugibi^.—This
section shall apply to a research or experimental expenditure only
to the extent that the amount thereof is reasonable under the
circumstances."
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26 use 41 note. (e) EFFECTIVE Date.—The amendments made by this section
'

(other than subsection (a)) shall apply to taxable years beginning
|

after December 31, 1989.
I

SEC. 7111. ALLOCATION OF RESEARCH AND EXPERIMENTAL EXPENDI-
|

TURES.
I

Section 864 (relating to definitions and special rule) is amended by
'

adding at the end thereof the following new subsection: i

"(f) Allocation of Research and Experimental Expendi-
i

TURES.

—

"(1) In genePvAL.—For purposes of sections 861(b), 862(b), and i

863(b), qualified research and experimental expenditures shall
j

be allocated and apportioned as follows:
j

"(A) Any qualified research and experimental expendi-

1

tures expended solely to meet legal requirements imposed i

by a political entity with respect to the improvement or I

marketing of specific products or processes for purposes not
|

reasonably expected to generate gross income (beyond de
|

minimis amounts) outside the jurisdiction of the political
I

entity shall be allocated only to gross income from sources
:

within such jurisdiction.

"(B) In the case of any qualified research and experi-
)

mental expenditures (not allocated under subparagraph (A))
i

to the extent— .

"(i) that such expenditures are attributable to activi-
|

ties conducted in the United States, 64 percent of such
|

expenditures shall be allocated and apportioned to '

income from sources within the United States and
;

deducted from such income in determining the amount i

of taxable income from sources within the United
j

States, and
"(ii) that such expenditures are attributable to activi- I

ties conducted outside the United States, 64 percent of
|

such expenditures shall be allocated and apportioned to
|

income from sources outside the United States and
deducted from such income in determining the amount
of taxable income from sources outside the United
States.

I

"(C) The remaining portion of qualified research and
j

experimental expenditures (not allocated under subpara-
graphs (A) and (B)) shall be apportioned, at the annual '

election of the taxpayer, on the basis of gross sales or gross
j

income, except that, if the taxpayer elects to apportion on
j

the basis of gross income, the amount apportioned to i

income from sources outside the United States shall at least
i

be 30 percent of the amount which would be so apportioned
|

on the basis of gross sales.
\

"(2) QUAUFIED research AND EXPERIMENTAL EXPENDITURES.— :

For purposes of this section, the term 'qualified research and '

experimental expenditures' means amounts which are research
and experimental expenditures within the meaning of section

174. For purposes of this paragraph, rules similar to the rules of
i

subsection (c) of section 174 shall apply. Any qualified research '

and experimental expenditures treated as deferred expenses
under subsection (b) of section 174 shall be taken into account

j

under this subsection for the taxable year for which such
j

expenditures are allowed as a deduction under such subsection.
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"(3) Special rules for expenditures attributable to activi-
ties CONDUCTED IN SPACE, ETC.

—

"(A) In GENERAL.—Any qualified research and experi-

mental expenditures described in subparagraph (B)

—

"(i) if incurred by a United States person, shall be
allocated and apportioned under this section in the
same manner as if they were attributable to activities

conducted in the United States, and
"(ii) if incurred by a person other than a United

States person, shall be allocated and apportioned under
this section in the same manner as if they were attrib-

utable to activities conducted outside the United
States.

"(B) Description of expenditures.—For purposes of
subparagraph (A), qualified research and experimental
expenditures are described in this subparagraph if such
expenditures are attributable to activities conducted

—

(i) in space,
"(ii) on or under water not within the jurisdiction (as

recognized by the United States) of a foreign country,
possession of the United States, or the United States, or

"(iii) in Antarctica.
"(4) Affiuated group.—

"(A) Except as provided in subparagraph (B), the alloca-

tion and apportionment required by paragraph (1) shall be
determined as if all members of the affiliated group (as

defined in subsection (eX5)) were a single corporation.
"(B) For purposes of the allocation and apportionment

"(i) sales and gross income from products produced in

whole or in part in a possession by an electing corpora-
tion (within the meaning of section 936(h)(5)(E)), and

"(ii) dividends from an electing corporation,
shall not be taken into account, except that this subpara-
graph shall not apply to sales of (and gross income and
dividends attributable to sales of) products with respect to

which an election under section 936(h)(5)(F) is not in effect.

"(C) The qualified research and experimental expendi-
tures taken into account for purposes of paragraph (1) shall
be adjusted to reflect the amount of such expenditures
included in computing the cost-sharing amount (determined
under section 936(hX5XCXi)(I)).

"(D) The Secretary may prescribe such regulations as
may be necessary to carry out the purposes of this para-
graph, including regulations providing for the source of
gross income and the allocation and apportionment of
deductions to take into account the adjustments required by
subparagraph (C).

"(E) Paragraph (6) of subsection (e) shall not apply to
qualified research and experimental expenditures.

"(5) Year to which rule appues.—
"(A) In general.—Except as provided in this paragraph,

this subsection shall apply to the taxpayer's first taxable
year beginning after August 1, 1989, and before August 2,

1990.

"(B) Reduction.—Notwithstanding subparagraph (A)

this subsection shall only apply to that portion of the
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I

qualified research and experimental expenditures for thi
taxable year referred to in subparagraph (A) which bean
the same ratio to the total amount of such expenditures
as—

i

"(i) the lesser of 9 months or the number of montW
in the taxable year, bears to i

"(ii) the number of months in the taxable year.'^
i

Securities Subtitle B—CoFporate Provisions
I

SEC. 7201. LIMITATION ON USE OF GROUP LOSSES TO OFFSET INCOME O^
SUBSIDIARY PAYING PREFERRED DIVIDENDS.

j

(a) General Rule.—Section 1503 (relating to computation an<j

payment of tax) is amended by adding at the end thereof the

following new subsection:
|

"(f) Limitation on Use op Group Losses to Offset Income oi

Subsidiary Paying Preferred Dividends.—
"(1) In general.—In the case of any subsidiary distributing

during any taxable year dividends on any applicable preferrec
stock

—

"(A) no group loss item shall be allowed to reduce the

disqualified separately computed income of such subsidiar}'

for such taxable year, and
"(B) no group credit item shall be allowed against the tsd

imposed by this chapter on such disqualified separately (

computed income. I

"(2) Group items.—For purposes of this subsection

—

"(A) Group loss item.—The term 'group loss item' means
|

any of the following items of any other member of the
affiliated group which includes the subsidiary:

"(i) Any net operating loss and any net operating lost

carryover or carryback under section 172.

"(ii) Any loss from the sale or exchange of any capital

asset and any capitai loss carryover or carryback undei
section 1212.

I

"(B) Group credit item.—The term 'group credit itemj

means any credit allowable under part IV of subchapter A
of chapter 1 (other than section 34) to any other member o^

the affiliated group which includes the subsidiary and any
carryover or carryback of any such credit.

"(3) Other definitions.—For purposes of this subsection-^
"(A) Disqualified separately computed income.—The;

term ^disquadified separately computed income' means the

portion of the separately computed taxable income of th(

subsidiary which does not exceed the dividends distributed

by the subsidiary during the taxable year on applicable

preferred stock.

"(B) Separately computed taxable income.—The term
'separately computed taxable income' means the separate

taxable income of the subsidiary for the taxable year deter-

mined—
I

"(i) by taking into account gains and losses from the

sale or exchange of a capital asset and section 1231

gains and losses,

"(ii) without regard to any net operating loss oi^

capital loss carryover or carryback, and

I
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"(iii) with such adjustments as the Secretary may
prescribe.

"(C) SuBSiDiARY.—The term 'subsidiary' means any cor-

poration which is a member of an affiliated group filing a
consolidated return other than the common parent.

"(D) Appucable preferred stock.—The term 'applicable

preferred stock' means stock described in section 1504(a)(4)

in the subsidiary which is—
"(i) issued after November 17, 1989, and
"(ii) held by a person other than a member of the

same affiliated group as the subsidiary.
"(4) Regulations.—The Secretary shall prescribe such regu-

lations as may be necessary or appropriate to carry out the
provisions of this subsection, including regulations

—

"(A) to prevent the avoidance of this subsection through
the transfer of built-in losses to the subsidiary,

"(B) to provide rules for cases in which the subsidiary

owns (directly or indirectly) stock in another member of the
affiliated group, and

"(C) to provide for the application of this subsection
where dividends are not paid currently, where the redemp-
tion and liquidation rights of the applicable preferred stock
exceed the issue price for such stock, or where the stock is

otherwise structured to avoid the purposes of this subsec-

tion."

(b) Effective Dates.— 26 use 1503

(1) In general.—The amendment made by this section shall note,

apply to taxable years ending after November 17, 1989.

(2) Binding contract exception.—For purposes of section

1503(f)(3XD) of the Internal Revenue Code of 1986, stock issued
after November 17, 1989, pursuant to a written binding contract
in effect on November 17, 1989, and at all times thereafter
before such issuance, shall be treated as issued on November 17,

1989.

(3) Special rule when subsidiary leaves group.—If, by
reason of a transaction after November 17, 1989, a corporation
ceases to be, or becomes, a member of an affiliated group, the
stock of such corporation shall be treated, for purposes of
section 1503(fK3XD) of such Code, as issued on the date of such
cessation or commencement, unless such transaction is of a kind
which would not result in the recognition of any deferred
intercompany gain under the consolidated return regulations by
reason of the acquisition of the entire group.

(4) Retired stock.—
(A) Except as provided in subparagraph (B), if stock

issued before November 18, 1989, (or described in paragraph
(2)), is retired or acquired after November 17, 1989, by the
corporation or another member of the same affiliated

group, such stock shall be treated, for purposes of section

1503(£X3XD) of such Code, as issued on the date of such
retirement or acquisition.

(B) Subparagraph (A) shall not apply to any retirement or
acquisition pursuant to an obligation to reissue under a
binding written contract in effect on November 17, 1989,
and at all times thereafter before such retirement or ac-

quisition.
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(5) Auction rate preferred.—For purposes of sectioii

15()3(f)(3XD) of such Code, auction rate preferred stock sh^l Ik'

treated as issued when the contract requiring the auctioi;

became binding.

(6) Special rule for certain auction rate preferred.—Foi
purposes of section 1503(fK3XD) of the Internal Revenue Code o:

1986, any auction rate preferred stock shall be treated as issuec

before November 18, 1989, if—
(A) a subsidiary was incorporated before July 10, 1989 foi

the special purpose of issuing such stock,

(B) a rating agency was retained before July 10, 1989, an<;

(C) such stock is issued before the date 30 days after th^

date of the enactment of this Act.

SEC. 7202. TREATMENT OF CERTAIN HIGH YIELD ORIGINAL ISSUE DIS
COUI^rr OBLIGATIONS. ,

(a) General Rule.—Subsection (e) of section 163 (relating t('

interest deductions on original issue discount obligations) ii

amended by redesignating paragraph (5) as paragraph (6) and bj
inserting after paragraph (4) the following new paragraph:

"(5) Special rules for original issue discount on certain
HIGH yield OBUGATIONS.—

"(A) In GENERAL.—In the case of an applicable high yielc

discount obligation issued by a corporation

—

"(i) no deduction shall be allowed under this chapte:

for the disqualified portion of the original issue dis

count on such obligation, and
"(ii) the remainder of such original issue discoun

shall not be allowable as a deduction until paid.

For purposes of clause (ii), rules similar to the rules oi

subsection (i)(3)(B) shall apply in determining the timi

when the original issue discount is paid.
,

"(B) Disqualified portion treated as stock distribu,

TION FOR PURPOSES OF DIVIDEND RECEIVED DEDUCTION.—
"(i) In general.—Solely for purposes of sections 243

245, 246, and 246A, the dividend equivalent portion o^
^

any amount includible in gross income of a corporatioif

under section 1272(a) in respect of an applicable higl

yield discoimt obligation shall be treated as a dividen(

received by such corporation from the corporation issu

ing such obligation.

"(ii) Dividend equivalent portion.—For purposes o
clause (i), the dividend equivalent portion of ani

amoimt includible in gross income under sectioi

1272(a) in respect of an applicable high yield discoun
obligation is the portion of the amount so includible—

"(I) which is attributable to the disqualified por
tion of the original issue discount on such obliga

tion, and
"(II) which would have been treated as a divi

dend if it had been a distribution made by tht

issuing corporation with respect to stock in sue!

corporation.
"(C) Disqualified portion.—

"(i) In general.—For purposes of this paragraph, th«

disqualified portion of the original issue discount oii
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any applicable high yield discount obligation is the
lesser of

—

"(I) the amount of such original issue discount,

or

"(ID the portion of the total return on such
obligation which bears the same ratio to such total

return as the disqualified yield on such obligation

bears to the yield to maturity on such obligation,

"(ii) Definitions.—For purposes of clause (i), the
term 'disqualified yield' means the excess of the yield

to maturity on the obligation over the sum referred to

subsection (i)(l)(3) plus 1 percentage point, and the
term 'total return' is the amount which v/ould have
been the original issue discount on the obligation if

interest described in the parenthetical in section

1273(a)(2) were included in the stated redemption price

at maturity.
"(D) Exception for s corporations.—This paragraph

shall not apply to any obligation issued by any corporation
for any period for which such corporation is an S corpora-

tion.

"(E) Effect on earnings and profits.—This paragraph
shall not apply for purposes of determining earnings and
profits; except that, for purposes of determining the divi-

dend equivalent portion of any amount includible in gross

income under section 1272(a) in respect of an applicable

high yield discount obligation, no reduction shall be made
for any amount attributable to the disqualified portion of

any original issue discount on such obligation.

"(F) Cross reference.—
"For definition of applicable high yield discount obligation, see subsec-

tion (i)."

(b) Appucable High Yield Discount Obligation.—Section 163 is

amended by redesignating subsection (i) as subsection (j) and by
inserting after subsection (h) the following new subsection:

"(i) Applicable High Yield Discount Obugation.—
"(1) In general.—For purposes of this section, the term

'applicable high yield discount obligation' means any debt in-

strument if

—

"(A) the maturity date of such instrument is more than 5
years from the date of issue,

"(B) the yield to maturity on such instrument equals or
exceeds the sum of

—

"(i) the applicable Federal rate in effect under sec-

tion 1274(d) for the calendar month in which the obliga-

tion is issued, plus
"(ii) 5 percentage points, and

"(C) such instrument has significant original issue dis-

count.
For purposes of subparagraph (B)(i), the Secretary may by
regulation permit a rate to be used with respect to any debt
instrument which is higher than the applicable Federal rate if

the taxpayer establishes to the satisfaction of the Secretary that
such higher rate is based on the same principles as the ap-
plicable Federal rate and is appropriate for the term of the
instrument.

39-139 0-90-8 (239)
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!

"(2) Significant original issue discount.—For purposes of'

paragraph (IXC), a debt instrument shall be treated as having
j

significant original issue discount if

—

"(A) the aggregate amount which would be includible in
|

gross income with respect to such instrument for periods I

before the close of any accrual period (as defined in section
i

1272(aX5)) ending after the date 5 years after the date of
issue, exceeds—

1

"(B) the sum of—
"(i) the aggregate amount of interest to be paid under

|

the instrument before the close of such accrual period,
and

"(ii) the product of the issue price of such instrument
(as defined in sections 1273(b) and 1274(a)) and its 3deld
to maturity. i

"(3) Special rules.—For purposes of determining whether a I

debt instrument is an applicable high 3deld discount obliga-

1

tion— 1

"(A) any pajnnent under the instrument shall be assumed
|

to be made on the last day permitted under the instrument,
and

"(B) any payment to be made in the form of another
j

obligation (or stock) of the issuer (or a related person within
|

the meaning of section 453(fKl)) shall be assumed to be
j

made when such obligation (or stock) is required to be paid
,

in cash or in property other than such obligation (or stock),
j

"(4) Debt instrument.—For purposes of this subsection, the 1

term 'debt instrument' means any instrument which is a debt
j

instrument as defined in section 1275(a).
i

"(5) Regulations.—The Secretary shall prescribe such regu- I

lations as may be appropriate to carry out the purposes of this i

subsection and subsection (e)(5), including— !

"(A) regulations providing for modifications to the provi-
j

sions of this subsection and subsection (eX5) in the case of
[

varying rates of interest, put or call options, indefinite

maturities, contingent pajrments, assumptions of debt in- I

struments, conversion rights, or other circumstances where 1

such modifications are appropriate to carry out the pur-
poses of this subsection and subsection (eX5), and

|

"(B) regulations to prevent avoidance of the purposes of
this subsection and subsection (eX5) through the use of i

issuers other than C corporations, agreements to borrow
amounts due under the debt instrument, or other arrange- i

ments." i

26 use 163 note. (c) EFFECTIVE DaTE.—
(1) In general.—Except as provided in paragraph (2), the i

amendments made by tlus section shall apply to instruments I

issued after July 10, 1989.

(2) Exceptions.—
(A) The amendments made by this section shall not apply

^

to any instrument if— «

(i) such instrument is issued in connection with an
acquisition—

t

(I) which is made on or before July 10, 1989,
^

(II) for which there was a written binding con-

tract in effect on July 10, 1989, and at all times
thereafter before such acquisition, or
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,
(HI) for which a tender offer was filed with the

Securities and Exchange Commission on or before

July 10, 1989,

(ii) the term of such instrument is not greater than

—

(D the term specified in the written documents
!

described in clause (iii), or

j

(n) if no term is determined under subclause (D,

;

10 years, and
j

(iii) the use of such instrument in connection with

I

such acquisition (and the maximum amount of pro-

ceeds from such instrument) was determined on or
before July 10, 1989, and such determination is evi-

denced by written documents

—

(I) which were transmitted on or before July 10,

1989, between the issuer and any governmental
regulatory bodies or prospective parties to the issu-

I

ance or acquisition, and

I

(II) which are customarily used for the type of

I

acquisition or financing involved.

j

(E) The amendments made by this section shall not apply
to any instrument issued pursuant to the terms of a debt
instrument issued on or before July 10, 1989, or described in

subparagraph (A) or (D).

iC) The amendments made by this section shall not apply
to any instrument issued to refinance an original issue

discount debt instrument to which the amendments made
! by this section do not apply if

—

(i) the maturity date of the refinancing instrument is

not later than the maturity date of the refinemced
instrument,

(ii) the issue price of the refinancing instrument does
not exceed the adjusted issue price of the refinanced
instrument,

(iii) the stated redemption price at maturity of the
refinancing instrument is not greater than the stated

redemption price at maturity of the refinanced in-

strument, and
(iv) the interest payments required under the re-

financing instrument before maturity are not less than
(and are paid not later than) the interest payments
required under the refinanced instrument.

(D) TTie amendments made by this section shall not apply
to instruments issued after July 10, 1989, pursuant to a
reorganization plan in a title 11 or similar case (as defined
in section 368(aX3) of the Internal Revenue Code of 1986) if

j

the amount of proceeds of such instruments, and the matu-

I

rities of such instruments, do not exceed the amount or
I maturities specified in the last reorganization plan filed in

j
such case on or before July 10, 1989.

I

SEC. 7203. SECURITIES TREATED AS BOOT UNDER SECTION 351.

(a) General Rule.—Section 351(a) (relating to nonrecognition in

I cases of transfers to corporations controlled by transferor) is

amended by striking "or securities".

Ot)) Conforming Amendments.—
(1) Subsections (b), (d), and (eX2) of section 351 are each

i
amended by striking "or securities".
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|

(2) Paragraph (2) of section 351(g) is amended by striking
"stock, securities, or property" and inserting "stock or prop- !

erty".
;

26 use 351 note. (c) EFFECTIVE DaTE.—
(1) In general.—Except as provided in this subsection, the '

amendments made by this section shall apply to transfers sifter
i

October 2, 1989, in taxable years ending after such date.
,

(2) Binding contract.—The amendments made by this sec-
j

tion shall not apply to any transfer pursuant to a written ,

binding contract in effect on October 2, 1989, and at all times
\

thereafter before such transfer. I

(3) Corporate transfers.—In the case of property trans-
ferred (directly or indirectly through a partnersMp or other-

|

wise) by a C corporation, paragraphs (1) and (2) shall be applied i

by substituting "July 11, 1989" for "October 2, 1989". The I

preceding sentence shall not apply where the corporation meets '

the requirements of section 1504(a)(2) of the Internal Revenue I

Code of 1986 with respect to the transferee corporation (and
\

where the transfer is not part of a plan pursuant to which the \,

transferor subsequently fails to meet such requirements). !

SEC. 7204. PROVISIONS RELATED TO REGULAIED INVESTMENT COMPA- ,

NIES.
I

(a) Requirement to Distribute 98 Percent of Ordinary
j

Income.—
i

(1) In general.—Subparagraph (A) of section 4982(b)(1) (defin-

ing required distribution) is amended by striking "97 percent"
and inserting "98 percent".

l

26 use 4982 (2) EFFECTIVE DATE.—The amendment made by paragraph (1)
j^o*®- shall apply to calendar years ending after July 10, 1989.
|

(b) Treatment of Certain Mutual Fund Load Charges.—
'

(1) In general.—Section 852 (relating to taxation of regulated '

investment companies and their shareholders) is amended by i

adding at the end thereof the following new subsection: I

"(f) Treatment of Certain Load Charges.— I

"(1) In general.—If—
"(A) the taxpayer incurs a load charge in acquiring stock

in a regulated investment company and, by reason of incur-
j

ring such charge or making such acquisition, the taxpayer i

acquires a reinvestment right,

"(B) such stock is disposed of before the 91st day after the
|

date on which such stock was acquired, and I

"(C) the taxpayer subsequently acquires stock in such
I

regulated investment company or in another regulated '

investment company and the otherwise applicable load i

charge is reduced by reason of the reinvestment right,
|

the load charge referred to in subparagraph (A) (to the extent it
!

does not exceed the reduction referred to in subparagraph (C))

shall not be taken into account for purposes of determining the
!

amount of gain or loss on the disposition referred to in subpara- i<

graph (B). To the extent such charge is not taken into account in a

determining the amount of such gain or loss, such charge shall
j

be treated as incurred in connection with the acquisition re-

ferred to in subparagraph (C) (including for purposes of
|

reapplying this paragraph).
j

"(2) Definitions and special rules.—For purposes of this
|

subsection

—
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"(A) Load charge.—The term 'load charge' means any
sales or similar charge incurred by a person in acquiring
stock of a regulated investment company. Such term does
not include any charge incurred by reason of the reinvest-

ment of a dividend.
"(B) Reinvestment right.—The term 'reinvestment

right' means any right to acquire stock of 1 or more regu-
lated investment companies without the payment of a load
charge or with the payment of a reduced charge.

"(C) NoNRECOGNiTiON TRANSACTIONS.—If the taxpayer ac-

quires stock in a regulated investment company from an-
other person in a transaction in which gain or loss is not
recognized, the taxpayer shall succeed to the treatment of

such other person under this subsection."

(2) Effective date.—The amendment made by paragraph (1) 26 use 852 note,

shall apply to charges incurred after October 3, 1989, in taxable
years ending after such date.

I

(c) Regulated Investment Companies Required To Accrue Divi-

IDENDS ON THE Ex-DlVIDEND DaTE.—
(1) In general.—Subsection (b) of section 852 (relating to

treatment of companies and shareholders) is amended by adding
at the end thereof the following new paragraph:

"(9) Dividends treated as received by company on ex-divi-

dend date.—For purposes of this title, if a regulated investment
company is the holder of record of any share of stock on the
record date for any dividend payable with respect to such stock,

such dividend shall be included in gross income by such com-
pany as of the later of

—

"(A) the date such share became ex-dividend with respect
to such dividend, or

"(B) the date such company acquired such share."

(2) Effective date.—The amendment made by paragraph (1) 26 USC 852 note,

shall apply to dividends in cases where the stock becomes ex-

dividend after the date of the enactment of this Act.

SEC. 7205. LIMITATION ON THRESHOLD REQUIREMENT UNDER SECTION
382 BUILT-IN GAIN AND LOSS PROVISIONS.

(a) General Rule.—Clause (i) of section 382(h)(3)(B) (relating to
threshold requirement) is amended to read as follows:

''(i) In general.—If the amount of the net unrealized
built-in gain or net unrealized built-in loss (determined
without regard to this subparagraph) of any old loss

corporation is not greater than the lesser of—
"(I) 15 percent of the amount determined for

purposes of subparagraph (A)(i)(I), or
"(II) $10,000,000,

the net unrealized built-in gain or net unrealized built-in

loss shall be zero."

(b) Conforming Amendment to Adjusted Current Earnings
Preference.—Subparagraph (H) of section 56(g)(4) (relating to treat-

ment of certain ownership changes) is amended by striking clause
(ii) and all that follows and inserting the following:

"(ii) there is a net unrealized built-in loss (within the
meaning of section 382(h)) with respect to such corpora-
tion,

then the adjusted basis of each asset of such corporation

(immediately after the ownership change) shall be its



103 STAT. 2336 PUBLIC LAW 101-239—DEC. 19, 1989 \

proportionate share (determined on the basis of respective
fair market values) of the fair market value of the assets oft

such corporation (determined under section 382(h)) imme-i
diately before the ownership change."

26 use 56 note. (c) EFFECTIVE DaTE.— '

(1) In general.—Except as otherwise provided in this subsec-

1

tion, the amendments made by this section shall apply to,

ownership changes and acquisitions after October 2, 1989, in'

taxable years ending after such date.

(2) Binding contract.—The amendments made by this sec-

.

tion shall not apply to any ownership change or acquisition
pursuant to a written binding contract in effect on October 2,

1989, and at all times thereafter before such change or acquisi-
i

tion. I

(3) Bankruptcy proceedings.—In the case of a reorganization 1

described in section 368(aXlXG) of the Internal Revenue Code of'

1986, or an exchange of debt for stock in a title 11 or similar I

case (as defined in section 368(aX3) of such Code), the amend-

j

ments made by this section shall not apply to any ownership
i

change resulting from such a reorganization or proceeding if a ^

petition in such case was filed with the court before October 3,

1989.
i

(4) Subsidiaries of bankrupt parent.—The amendments
f

made by this section shall not apply to any built-in loss of a
corporation which is a member (on October 2, 1989) of an
affiliated group the common parent of which (on such date) was

j

subject to title 11 or similar case (as defined in section 368(aX3)
of such Code). The preceding sentence shall apply only if the
ownership change or acquisition is pursuant to the plan ap-j

proved in such proceeding and is before the date 2 years after
|

the date on which the petition which commenced such proceed-

'

ing was filed.
||

SEC. 7206. DISTRIBUTIONS ON CERTAIN PREFERRED STOCK TREATED AS
j

extraordinary DIVIDENDS.
j

(a) General Rule.—Section 1059 (relating to corporate sharehold-
er*s basis in stock reduced by nontaxed portion of extraordinary

j

dividends) is amended by strildng subsection (f) and inserting the
|,

following:
'

"(f) Treatment of Dividends on Certain Preferred Stock.—
"(1) In general.—Any dividend with respect to disqualified

|

preferred stock shall be treated as an extraordinary dividend to
f

which paragraphs (1) and (2) of subsection (a) apply without
regard to the period the taxpayer held the stock.

(2) DiSQUAUFiED PREFERRED STOCK.—For purposes of this

subsection, the term 'disqualified preferred stock' means any
|

stock which is preferred as to dividends if

—

"(A) when issued, such stock has a dividend rate which
declines (or can reasonably be expected to decline) in the

|

future, i

"(B) the issue price of such stock exceeds its liquidation

rights or its stated redemption price, or
"(C) such stock is otherwise structured—

"(i) to avoid the other provisions of this section, and
"(ii) to enable corporate shareholders to reduce tax

j

through a combination of dividend received deductions
j

and loss on the disposition of the stock.
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"(g) Regulations.—The Secretary shall prescribe such regula-

tions as may be appropriate to carry out the purposes of this section,

including regulations

—

"(1) providing for the application of this section in the case of
stock dividends, stock splits, reorganizations, and other similar
transactions and in the case of stock held by pass-thru entities,

and
"(2) providing that the rules of subsection (f) shall apply in the

case of stock which is not preferred as to dividends in cases
where stock is structured to avoid the purposes of this section.''

(b) Effective Date.— 26 use 1059

(1) In general.—Except as provided in paragraph (2), the
amendment made by subsection (a) shall apply to stock issued
after July 10, 1989, in taxable years ending after such date.

(2) Binding contract.—The amendment made by subsection
(a) shall not apply to any stock issued pursuant to a written
binding contract in effect on July 10, 1989, and at all times
thereafter before the stock is issued.

SEC. 7207. REPEAL OF ELECTION TO REDUCE EXCESS LOSS ACCOUNT
RECAPTURE BY REDUCING BASIS OF INDEBTEDNESS.

(a) General Rule.—Subsection (e) of section 1503 (relating to

special rule for determining adjustment to basis) is amended by
adding at the end thereof the following new paragraph:

"(4) EUMINATION OF ELECTION TO REDUCE BASIS OF INDEBTED-
NESS.—Nothing in the regulations prescribed under section 1502
shall permit any reduction in the amount otherwise included in

gross income by reason of an excess loss account if such reduc-
tion is on account of a reduction in the basis of indebtedness."

db) Effective Date.— 26 use 1503

(1) In general.—Except as provided in paragraph (2), the
amendment made by subsection (a) shall apply to dispositions

after July 10, 1989, in taxable years ending after such date.

(2) Binding coimiACT.—The amendment made by subsection
(a) shall not apply to any disposition pursuant to a written
binding contract in effect on July 10, 1989, and at all times
thereafter before such disposition.

SEC. 7208. OTHER PROVISIONS RELATING TO TREATMENT OF STOCK AND
DEBT; ETC.

(a) Clarification of Regulatory Authority Under Section
385.—

(1) In general.—Subsection (a) of section 385 (relating to

treatment of certain interests in corporations as stock or indebt-
edness) is amended by inserting "(or as in part stock and in part
indebtedness)" before the period at the end thereof.

(2) Regulations not to be appued retroactively.—Any 26 use 385 note

regulations issued pursuant to the authority granted by the
amendment made by paragraph (1) shall only applv with re-

spect to instruments issued after the date on which the Sec-
retary of the Treasury or his delegate provides public guidance
as to the characterization of such instruments whether by
regulation, ruling, or otherwise.

0)) Reporting of Certain Acquisitions or Recapitauzations.—
(1) In general.—Section 6043 is amended by striking subsec-

tion (c) and inserting the following new subsections:
"(c) Changes in Control and Recapitalizations.—If—
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"(1) control (as defined in section 304(cXl)) of a corporation is

acquired by any person (or group of persons) in a transaction (or
|

series of related transactions), or
"(2) there is a recapitalization of a corporation or other

|

substantial change in the capital structure of a corporation, I

when required by the Secretary, such corporation shall make a
j

return (at such time and in such manner as the Secretary may
prescribe) setting forth the identity of the parties to the transaction,

j

the fees involved, the changes in the capital structure involved, and
;

such other information as the Secretary may require with respect to
such transaction.

i

"(d) Cross References.—
|

"For provisions relating to penalties for failure to file—
j"(Da return under subsection (b), see section 6652(c), or
I

"(2) a return under subsection (c), see section 6652(1)."
I

(2) Penalty.—Section 6652 is amended by redesignating
'

subsection G) as subsection (m) and by inserting after subsection
I

(k) the following new subsection:
"(1) Failure To File Return With Respect to Certain Cor- I

PORATE Transactions.—In the case of any failure to make a return
;

required under section 6043(c) containing the information required
by such section on the date prescribed therefor (determined with i

regard to any extension of time for filing), unless it is shown that f

such failure is due to reasonable cause, there shall be paid (on notice
^

and demand by the Secretary and in the same manner as tax) by the
|

person failing to file such return, an amount equal to $500 for each
|

day during which such failure continues, but the total amount '

imposed under this subsection with respect to £iny return shall not
exceed $100,000."

f

(3) Conforming amendments.—
(A) The subsection heading for subsection (a) of section f

6043 is amended by striking "CJorporations" and inserting !

"Corporate Liquidating, Etc., Transactions". 1

(B) The section heading for section 6043 is amended to
i

read as follows:
j

"SEC. 6043. LIQUIDATING; ETC., TRANSACTIONS."
|

(C) The table of sections for subpart B of part III of
|

subchapter A of chapter 61 is amended by striking the item
,

relating to section 6043 and inserting the following:

"Sec. 6043. Liquidating; etc., trsinsactions."
\

26 use 6043 (4) EFFECTIVE DATE.—The amendments made by this subsec-
|

tion shall apply to transactions after March 31, 1990.
;

SEC. 7209. ESTIMATED TAX PAYMENTS REQUIRED FOR S CORPORATIONS.

(a) In General.—Subsection (g) of section 6655 (relating to failure
j

by corporation to pay estimated income tax) is amended by adding
i

at the end thereof the following new paragraph: ,

"(4) Application of section to certain taxes imposed on s

corporations.—In the case of an S corporation, for purposes of !

this section

—

"(A) The following taxes shall be treated as imposed by
j

section 11:
,

"(i) The tax imposed by section 1374(a) (or the cor-
\

responding provisions of prior law). I

I
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*'(ii) The tax imposed by section 1375(a).

"(iii) Any tax for which the S corporation is liable by
reason of section 1371(d)(2).

"(B) Paragraph (2) of subsection (d) shall not apply.

"(C) Clause (ii) of subsection (d)(1)(B) shall be applied as if

it read as follows:

'"(ii) the sum of—
"'(I) the amount determined under clause (i) by

only taking into account the taxes referred to in
clauses (i) and (iii) of subsection (g)(4)(A), and

"'(II) 100 percent of the tax imposed by section

1375(a) which was shown on the return of the
corporation for the preceding taxable year.'

"(D) The requirement in the last sentence of subsection
(d)(1)(B) that the return for the preceding taxable year show
a liability for tax shall not apply.

"(E) Any reference in subsection (e) to taxable income
shall be treated as including a reference to the net recog-

nized built-in gain or the excess passive income (as the case
may be)."

0)) Effective Date.—The amendment made by subsection (a) 26 use 6655

shall apply to taxable years beginning after December 31, 1989.

SEC. 7210. LIMITATION ON DEDUCTION FOR CERTAIN INTEREST PAID TO
RELATED PERSON.

(a) General Rule.—Section 163 (as amended by section 7202) is

amended by redesignating subsection (j) as subsection (k) and by
inserting after subsection (i) the following new subsection:

"(j) Limitation on Deduction for Certain Interest Paid by
Corporation to Related Person.—

"(1) Limitation.—
"(A) In general.—If this subsection applies to any cor-

poration for any taxable year, no deduction shall be allowed
under this chapter for disqualified interest paid or accrued
by such corporation during such taxable year. The amount
disallowed under the preceding sentence shall not exceed
the corporation's excess interest expense for the taxable
year.

"(B) Disallowed amount carried to succeeding tax-
able YEAR.—Any amount disallowed under subparagraph
(A) for any taxable year shall be treated as disqualified

interest paid or accrued in the succeeding taxable year.
"(2) Corporations to which subsection applies.—

"(A) In general.—This subsection shall apply to any
corporation for any taxable year if

—

"(i) such corporation has excess interest expense for

such taxable year, and
"(ii) the ratio of debt to equity of such corporation as

of the close of such taxable year (and on such other
days during the taxable year as the Secretary may by
regulations prescribe) exceeds 1.5 to 1.

"(B) Excess interest expense.—
"(i) In general.—For purposes of this subsection, the

term 'excess interest expense' means the excess (if any)
of—

j

"(I) the corporation's net mterest expense, over
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"(II) the sum of 50 percent of the adjusted tax-
able income of the corporation plus any excess
limitation carrjrforward under clause (ii).

"(ii) Excess limitation carryforward.—If a cor-
j

poration has an excess limitation for any taxable year,
'

the amount of such excess limitation shall be an excess
j

limitation carryforward to the 1st succeeding taxable
year and to the 2nd and 3rd succeeding taxable years to i

the extent not previously taken into account under this
|

clause. The amount of such a carryforward taken into
,

account for any such succeeding taxable year shall not
I

exceed the excess interest expense for such succeeding I

taxable year (determined without regard to the '

carryforward from the taxable year of such excess
i

limitation). i

"(iii) Excess limitation.—For purposes of clause (i), I

the term 'excess limitation' means the excess (if any)
i

of-
i

"(I) 50 percent of the adjusted taxable income of
|

the corporation, over
"(II) the corporation's net interest expense.

"(C) Ratio of debt to equity.—For purposes of this
|

paragraph, the term 'ratio of debt to equity' means the ratio
i

which the total indebtedness of the corporation bears to the
|

sum of its money and all other assets less such total indebt- ;

edness. For purposes of the preceding sentence— !

"(i) the amount taken into account with respect to ^

any asset shall be the adjusted basis thereof for pur-
;

poses of determining gain, I

"(ii) the amount taken into account with respect to
|

any indebtedness with original issue discount shall be i

its issue price plus the portion of the original issue i

discoimt previously accrued as determined under the
j

rules of section 1272 (determined without regard to

subsection (aX7) or (bX4) thereof), and
"(iii) there shall be such other adjustments as the

Secretary may by regulations prescribe.
"(3) Disqualified interest.—For purposes of this subsec-

tion

—

"(A) In general.—Except as provided in subparagraph
(B), the term 'disqualified interest' means any interest paid
or accrued by the taxpayer (directly or indirectly) to a
related person if no tax is imposed by this subtitle with
respect to such interest.

"(B) Exception for certain existing indebtedness.—
The term 'disqualified interest' does not include any in-

terest paid or accrued under indebtedness with a fixed

term

—

"(i) which was issued on or before July 10, 1989, or
"(ii) which was issued after such date pursuant to a

written binding contract in effect on such date and all

times thereafter before such indebtedness was issued.

"(4) Related person.—For purposes of this subsection

—

"(A) In general.—Except as provided in subparagraph
(B), the term 'related person' means any person who is

related (within the meaning of section 267(b) or 7070bXl)) to

the taxpayer.



PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2341

"(B) Special rule for certain partnerships.—
"(i) In general.—Any interest paid or accrued to a

partnership which (without regard to this subpara-
graph) is a related person shall not be treated as paid
or accrued to a related person if less than 10 percent of
the profits and capital interests in such partnership are
held by persons with respect to whom no tax is imposed
by this subtitle on such interest. The preceding sen-

tence shall not apply to any interest allocable to any
partner in such partnership who is a related person to

the taxpayer.
"(ii) Special rule where treaty reduction.—If any

treaty between the United States and any foreign coun-
try reduces the rate of tax imposed by this subtitle on a
partner^s share of any interest paid or accrued to a
partnership, such partner's interests in such partner-
ship shall, for purposes of clause (i), be treated as held
in part by a tax-exempt person and in part by a taxable
person under rules similar to the rules of paragraph
(5)(B).

"(5) Special rules for determining whether interest is

subject to tax.—
"(A) Treatment of pass-thru entities.—In the case of

any interest paid or accrued to a partnership, the deter-
mination of whether any tax is imposed by this subtitle on
such interest shall be made at the partner level. Rules
similar to the rules of the preceding sentence shall apply in
the case of any pass-thru entity other than a partnership
and in the case of tiered partnerships and other entities.

"(B) Interest treated as tax-exempt to extent of
TREATY REDUCTION.—If any treaty between the United
States and any foreign country reduces the rate of tax
imposed by this subtitle on any interest paid or accrued by
the taxpayer to a related person, such interest shall be
treated as interest on which no tax is imposed by this

subtitle to the extent of the same proportion of such in-

terest as

—

"(i) the rate of tax imposed without regard to such
treaty, reduced by the rate of tax imposed under the
treaty, bears to

"(ii) the rate of tax imposed without regard to the
treaty.

"(6) Other definitions and special rules.—For purposes of
this subsection—

"(A) Adjusted taxable income.—The term 'adjusted tax-
able income' means the taxable income of the taxpayer

—

"(i) computed without regard to

—

"(I) any deduction allowable under this chapter
for the net interest expense,

"(II) the amount of any net operating loss deduc-
tion under section 172, and

"(III) any deduction allowable for depreciation,
amortization, or depletion, and

"(ii) computed with such other adjustments as the
Secretary may by regulations prescribe.

"(B) Net interest expense.—The term 'net interest
expense' means the excess (if any) of

—
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j

"(i) the interest paid or accrued by the taxpayerj
during the taxable year, over

i

"(ii) the amount of interest includible in the gross,

income of such taxpayer for such taxable year. i

The Secretary may by regulations provide for adjustments
in determining the amount of net interest expense. I

"(C) Treatment of affiliated group.—All members ofi

the same affiliated group (within the meaning of section]

1504(a)) shall be treated as 1 taxpayer.
"(7) Regulations.—The Secretary shall prescribe such regu-|

lations as may be appropriate to carry out the purposes of thisi

subsection, including—
I

"(A) such regulations as may be appropriate to prevent
|

the avoidance of the purposes of this subsection,
"(B) regulations providing such adjustments in the case of

corporations which are members of an affiliated group asw

may be appropriate to carry out the purposes of this subsec-
tion, and

"(C) regulations for the coordination of this subsection (

with section 884."

26 use 163 note. (b) EFFECTIVE DaTE.—
j

(1) In general.—The amendment made by this section shall
i

apply to interest paid or accrued in taxable years beginning!
after July 10, 1989.

i

(2) Special rule for demand loans, etc.—In the case of any
|demand loan (or other loan without a fixed term) which was;

outstanding on July 10, 1989, interest on such loan to the extent

!

attributable to periods before September 1, 1989, shall not be
j

treated as disqualified interest for purposes of section 163(j) of
t

the Internal Revenue Code of 1986 (as added by subsection (a)).
|

SEC. 7211. LIMITATIONS ON REFUNDS DUE TO NET OPERATING LOSS
|

carrybacks or excess INTEREST ALLOCABLE TO COR-
PORATE EQUITY REDUCTION TRANSACTIONS.

(a) In General.—Paragraph (1) of section 172(b) (relating to years
to which loss may be carried) is amended by adding at the end
thereof the following new subparagraph;

"(M) Excess interest loss.— '

"(i) In general.—If— !

"(I) there is a corporate equity reduction trans- i

action, and
"(II) an applicable corporation has a corporate

|

equity reduction interest loss for any loss limita-
,

tion year ending after August 2, 1989, i

then the corporate equity reduction interest loss shall

be a net operating loss carryback and carryover to the !

taxable years described in subparagraphs (A) and (B),
j

except that such loss shall not be carried back to a
|

taxable year preceding the taxable year in which the ;

corporate equity reduction transaction occurs.

"(ii) Loss limitation year.—For purposes of clause (i) !

and subsection (m), the term 'loss limitation year'
|

means, with respect to any corporate equity reduction
transaction, the taxable year in which such transaction

|

occurs and each of the 2 succeeding taxable years.
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\ "(iii) Applicable corporation.—For purposes of
clause (i), the term 'applicable corporation means a C

I
corporation

—

"(I) which acquires stock, or the stock of which is

II

acquired, in a major stock acquisition,

I

(II) a corporation making distributions with
1 respect to, or redeeming, its stock in connection
ii with an excess distribution, or

"(III) any successor corporation of a corporation
described in subclause (I) or (II).

I "(iv) Other definitions.—
*Tor deHnitions of terms used in this subparagraph, see subsection

i
(m)."

(b) Corporate Equity Reduction Interest Loans and Corporate
i

Equity Reduction Transaction Defined.—Section 172 is amended
by redesignating subsection (m) as subsection (n) and by inserting
after subsection (1) the following new subsection:

"(m) Corporate Equity Reduction Interest Losses.—For pur-

j

poses of this section

—

' "(1) In general.—The term 'corporate equity reduction in-

terest loss' means, with respect to any loss limitation year, the
excess (if any) of

—

"(A) the net operating loss for such taxable year, over
"(B) the net operating loss for such taxable year deter-

j

mined without regard to any allocable interest deductions

I

otherwise taken into account in computing such loss.

"(2) Allocable interest deductions.—
i

"(A) In general.—The term 'allocable interest deduc-
tions' means deductions allowed under this chapter for

I

interest on the portion of any indebtedness allocable to a
corporate equity reduction transaction.

"(B) Method of allocation.—Except as provided in regu-
i lations and subparagraph (E), indebtedness shall be allo-

cated to a corporate equity reduction transaction in the
manner prescribed under clause (ii) of section 263A(f)(2)(A)
(without regard to clause (i) thereof).

"(C) Allocable deductions not to exceed interest in-

creases.—Allocable interest deductions for any loss limita-

tion year shall not exceed the excess (if any) of

—

"(i) the amount allowable as a deduction for interest
paid or accrued by the taxpayer during the loss limita-

tion year, over
"(ii) the average of such amounts for the 3 taxable

years preceding the taxable year in which the cor-

porate equity reduction transaction occurred.
1 "(D) De minimis rule.—A taxpayer shall be treated as

j

having no allocable interest deductions for any taxable year
if the amount of such deductions (without regard to this

subparagraph) is less than $1,000,000.
"(E) Special rule for certain unforeseeable events.—

If an unforeseeable extraordinary adverse event occurs
during a loss limitation year but after the corporate equity
reduction transaction

—

"(i) indebtedness shall be allocated in the manner
described in subparagraph (B) to unreimbursed costs

paid or incurred in connection with such event before

I

I

i
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!

being allocated to the corporate equity reduction trans-
j

action, and i

"(ii) the amount determined under subparagraph
,

(CXi) shall be reduced by the amount of interest on i

indebtedness described in clause (i).

"(F) Transition rule—If any of the 3 taxable years
described in subparagraph (CXii) end on or before August 2, i

1989, the taxpayer may substitute for the amount deter-
!

mined under such subparagraph an amoimt equal to the
interest paid or accrued (determined on an annualized
basis) during the taxpayer's taxable year which includes
August 3, 1989, on indebtedness of the taxpayer outstand-
ing on August 2, 1989.

"(3) Corporate equity reduction transaction.—
"(A) In general.—The term 'corporate equity reduction i

transaction' means—
I

"(i) a major stock acquisition, or
"(ii) an excess distribution.

"(B) Major stock acquisition.—
"(i) In general.—The term 'major stock acquisition'

means the acquisition by a corporation pursuant to a
plan of such corporation (or any group of persons acting
in concert with such corporation) of stock in another

,

corporation representing 50 percent or m.ore (by vote or
i

value) of the stock in such other corporation,
|

"(ii) Exceptions.—The term 'major stock acquisition*

shall not include

—

"(I) a qualified stock purchase (within the meaning
,

of section 338) to which an election under section
|

338 applies, or
j

"(n) except as provided in regulations, an ac-
j

quisition in which a corporation acquires stock of
,

another corporation which, immediately before the
j

acquisition, was a member of an affiliated group
|

(witiiin the meaning of section 1504(a)) other than
j

the common parent of such group.
"(C) Excess distribution.—The term 'excess distribution'

|

means the excess (if any) of—
"(i) the aggregate distributions (including redemp- i

tions) made during a taxable year by a corporation with
j

respect to its stock, over
j

"(ii) the greater of— i

"(I) 150 percent of the average of such distribu-
,

tions during the 3 taxable years immediately
|

preceding such taxable year, or '

"(II) 10 percent of the fair market value of the

stock of such corporation as of the beginning of

such taxable year.
"(D) Rules for applying subparagraph (b).—For pur-

poses of subparagraph (B)

—

"(i) Plans to acquire stock.—All plans referred to

in subparagraph (B) by any corporation (or group of

persons acting in concert with such corporation) with
j

respect to another corporation shall be treated as 1
i

plan.
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*'(ii) Acquisitions during 24-month period.—All ac-

quisitions during any 24-month period shall be treated
as pursuant to 1 plan.

"(E) Rules for applying subparagraph (c).—For pur-
poses of subparagraph (C)

—

"(i) Certain preferred stock disregarded.—Stock
described in section 1504(aX4), and distributions
(including redemptions) with respect to such stock,

shall be disregarded.
"(ii) Issuance of stock.—The amounts determined

under clauses (i) and (ii)(I) of subparagraph (C) shall be
reduced by the aggregate amount of stock issued by the
corporation during the applicable period in exchange
for money or property other than stock in the corpora-
tion.

"(4) Other rules.—
"(A) Ordering rule.—For purposes of paragraph (1), in

determining the allocable interest deductions taken into
account in computing the net operating loss for any taxable
year, taxable income for such taxable year shall be treated
as having been computed by taking allocable interest

deductions into account after all other deductions.
"(B) Coordination with subsection (Bx2).—In applying

paragraph (2) of subsection (b), the corporate equity reduc-
tion interest loss shall be treated in a manner similar to the
manner in which a foreign expropriation loss is treated.

"(C) Members of affiuated groups.—Except as provided
by regxilations, all members of an affiliated group filing a
consolidated return under section 1501 shall be treated as 1

taxpayer for purposes of this subsection and subsection
(b)(lXM).

"(5) Regulations.—The Secretary shall prescribe such regu-
lations as may be necessary to carry out the purposes of this

subsection, including regulations

—

"(A) for applying this subsection to successor corporations
and in cases where a taxpayer becomes, or ceases to be, a
member of an affiliated group filing a consolidated return
under section 1501,

"(B) to prevent the avoidance of this subsection through
related parties, pass-through entities, and intermediaries,
and

"(C) for applying this subsection where more than 1

corporation is involved in a corporate equity reduction
transaction.

(c) Effective Date.— 26 use 172 note.

(1) In general.—Except as provided in this subsection, the
amendments made by this section shall apply to corporate
equity reduction transactions occurring after August 2, 1989, in
taxable years ending after August 2, 1989.

(2) Exceptions.—In determining whether a corporate equity
reduction transaction has occurred after August 2, 1989, there
shall not be taken into account

—

(A) acquisitions or redemptions of stock, or distributions
with respect to stock, occurring on or before August 2, 1989,

(B) acquisitions or redemptions of stock after August 2,

1989, pursuant to a binding written contract (or tender offer
filed with the Securities and Exchange Commission) in
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effect on Augiist 2, 1989, and at all times thereafter before
^

such acquisition or redemption, or
|

(C) any distribution with respect to stock after August 2,

1989, which was declared on or before August 2, 1989.
|Any distribution to which the preceding sentence applies shall I

be taken into account under section 172(mX3XCXiiXD of the
j

Internal Revenue Code of 1986 (relating to base period for

distributions).
|

Subtitle C—Employee Benefit Provisions p

PART I—EMPLOYEE STOCK OWNERSHIP PLANS I

SEC. 7301. LIMITATIONS ON PARTIAL EXCLUSION OF INTEREST ON LOANS '

USED TO ACQUIRE EMPLOYER SECURITIES.
|

(a) Exclusion Available Only Where Employees Receive
|

Significant Ownership Interest.—Subsection (b) of section 133
(defining securities acquisition loans) is amended by adding at the

i

end thereof the following new paragraph:
'•(6) Plan must hold more than 50 percent of stock after

ACQUISITION or TRANSFER.—
I

"(A) In general.—A loan shaU not be treated as a securi-

1

ties acquisition loan for purposes of this section unless,

:

immediately after the acquisition or transfer referred to in
;

subparagraph (A) or (B) of paragraph (1), respectively, the [

employee stock ownership plan owns more than 50 percent

'

of—
;

"(i) each class of outstanding stock of the corporation
i

issuing the employer securities, or I

"(ii) the total value of all outstanding stock of the I

corporation.
"(B) Failure to retain minimum stock interest.—

j

"(i) In general.—Subsection (a) shall not apply to
{

any interest received with respect to a securities ac-

quisition loan which is allocable to any period during
which the employee stock ownership plan does not own I

stock meeting the requirements of subparagraph (A).
!

"(ii) Exception.—To the extent provided by the Sec-

retary, clause (i) shall not apply to any period if, within
90 days of the first date on which the failure occurred
(or such longer period not in excess of 180 dajrs as the

j

Secretary may prescribe), the plan acquires stock I

which results in its meeting the requirements of

!

subparagraph (A).

"(C) Stock.—For purposes of subparagraph (A)

—

"(i) In general.—The term stock' means stock other i

than stock described in section 1504(aX4).
'

"(ii) Treatment of certain rights.—The Secretary
j

may provide that warrants, options, contracts to ac-

quire stock, convertible debt interests and other similar

interests be treated as stock for 1 or more purposes
under subparagraph (A).

"(D) Aggregation rule.—For purposes of determining
whether the requirements of subparagraph (A) are met, an

i

employee stock ownership plan shall be treated as owning stock
|

in the corporation issuing the employer securities which is held
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i

by any other employee stock ownership plan which is main-
tained by

—

"(i) the employer maintaining the plan, or
"(ii) any member of a controlled group of corporations

(within the meaning of section 409(1)(4)) of which the em-
ployer described in clause (i) is a mem.ber."

j

(b) Term of Loan May Not Exceed 15 Years.—Paragraph (1) of

I

section 133(b) is amended by adding at the end thereof the following

J

new sentence: "The term 'securities acquisition loan' shall not

I

include a loan with a term greater than 15 years."

(c) Voting Rights.—Subsection (b) of section 133, as amended by
subsection (a), is amended by adding at the end thereof the following
new paragraph:

"(7) Voting rights of employer securities.—A loan shall not
be treated as a securities acquisition loan for purposes of this

section unless

—

I
"(A) the employee stock ownership plan meets the

requirements of section 409(e)(2) with respect to all
' employer securities acquired by, or transferred to, the plan

in connection with such loan (without regard to whether or
not the employer has a registration-t3rpe class of securities),

and
"(B) no stock described in section 409(1)(3) is acquired by,

or transferred to, the plan in connection with such loan
unless

—

"(i) such stock has voting rights equivalent to the
stock to which it may be converted, and

I

"(ii) the requirements of subparagraph (A) are met
with respect to such voting rights.".

(d) Tax on Disposition of Securities by Employee Stock Owner
SHIP Plans.—

(1) In general.—Chapter 43 is amended by inserting after

section 4978A the following new section:

"SEC. 4978B. TAX ON DISPOSITION OF EMPLOYER SECURITIES TO WHICH
SECTION 133 APPLIED.

"(a) Imposition of Tax.—In the case of an employee stock owner-
ship plan which has acquired section 133 securities, there is hereby
imposed a tax on each taxable event in an amount equal to the
amount determined under subsection (b).

"(b) Amount of Tax.—
"(1) In general.—The am.ount of the tax imposed by subsec-

tion (a) shall be equal to 10 percent of the amount realized on
the disposition to the extent allocable to section 133 securities

under section 4978(b)(2).

"(2) Dispositions other than sales or exchanges.—For pur-
poses of paragraph (1), in the case of a disposition of employer
securities which is not a sale or exchange, the amount realized

on such disposition shall be the fair market value of such
securities at the time of disposition.

"(c) Taxable Event.—For purposes of this section, the term *tax-

I

able event' means any of the following dispositions:
"(1) Dispositions within 3 years.—Any disposition of any

employer securities by an employee stock ownership plan
within 3 years after such plan acquired section 133 securities

if—

I
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j

"(A) the total number of employer securities held by such
plan after such disposition is less than the total number of

|j

employer securities held after such acquisition, or
t

''(B) except to the extent provided in regulations, the i

value of employer securities held by such plan after the
disposition is 50 percent or less of the total value of all

j]

employer securities as of the time of the disposition.

For purposes of subparagraph (B), the aggregation rule of sec- i

tion 133(b)(6)(D) shall apply.
;

''(2) Stock disposed of before allocation.—Any disposition
of section 133 securities to which paragraph (1) does not apply i

if—
I

"(A) such disposition occurs before such securities are '

allocated to accounts of participants or their beneficiaries,
i

and
j

"(B) the proceeds from such disposition are not so alio-
'

cated.
I

"(d) Section Not to Apply to Certain Dispositions.—
"(1) In general.—This section shall not apply to any disposi-

.i

tion described in paragraph (1), (3), or (4) of section 4978(d).
"(2) Certain reorganizations.—For purposes of this section, I

any exchange of section 133 securities for employer securities of
J

another corporation in any reorganization described in section p

368(a)(1) shall not be treated as a disposition, but the employer
,

securities received shall be treated as section 133 securities and ;

as having been held by the plan during the period the securities '

which were exchanged were held. '

"(3) Forced disposition occurring by operation of state
LAW.—Any forced disposition of section 133 securities by .an

employee stock ownership plan occurring by operation of a
|

State law shall not be treated as a disposition. This paragraph ;

shall only apply to securities which, at the time the securities !

were acquired by the plan, were regularly traded on an estab-
i

lished securities market.
!

"(e) Definitions and Special Rules.—For purposes of this sec-

tion— '

"(1) Liability for payment of taxes.—The tax imposed by
j

this section shall be paid by the employer. !

"(2) Section 133 securities.—The term 'section 133 securities'
\

means employer securities acquired by an employee stock
ownership plan in a transaction to which section 133 applied,

except that such term shall not include— i

"(A) qualified securities (as defined in section 4978(e)(2)),
\

or !

"(B) qualified employer securities (as defined in section

4978A(f)(2), as in effect on the day before the date of the ^

enactment of this section).
|

"(3) Disposition.—The term 'disposition' includes any dis-

tribution.
I

"(4) Ordering rules.—For ordering rules for dispositions of
j

employer securities, see section 4978(b)(2)."

(2) Conforming amendment.—The table of sections for chap-
ter 43 is amended by inserting after the item relating to section '

4978A the following new item:

"Sec. 4978B. Tax on disposition of employer securities to which section 133

applied.".
|
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(e) Reporting Requirements.—Section 6047 (relating to informa-

tion reports relating to certain trusts or annuity plans) is amended
by redesignating subsection (e) as subsection (f) and by inserting

after subsection (d) the following new subsection:

"(e) Employee Stock Ownership Plans.—The Secretary shall

require

—

"(1) any employer maintaining, or the plan administrator
(within the meaning of section 414(g)) of, an employee stock

ownership plan

—

"(A) which acquired stock in a transaction to which
section 133 applies, or

"(B) which holds stock with respect to which section

404(k) applies to dividends paid on such stock,

"(2) any person making or holding a loan to which section 133

applies, or
"(3) both such employer or plan administrator and such

person,
to make returns and reports regarding such plan, transaction, or

loan to the Secretary and to such other persons as the Secretary
may prescribe. Such returns and reports shall be made in such form,

shall be made at such time, and shall contain such information as

the Secretary may prescribe."

(f) Effective Dates.— 26 use 133 note.

(1) In general.—Except as provided in this subsection, the
amendments made by this section shall apply to loans made
after July 10, 1989.

(2) Binding commitment exceptions.—
(A) The amendments made by this section shall not apply

to any loan

—

(i) which is made pursuant to a binding written
commitment in effect on June 6, 1989, and at all times
thereafter before such loan is made, or

(ii) to the extent that the proceeds of such loan are
used to acquire employer securities pursuant to a writ-

ten binding contract (or tender offer registered with the
Securities and Exchange Commission) in effect on June
6, 1989, and at all times thereafter before such securi-

ties are acquired.
(B) The amendments made by this section shall not apply

to any loan to which subparagraph (A) does not apply which
is made pursuant to a binding written commitment in effect

on July 10, 1989, and at all times thereafter before such
loan is made. The preceding sentence shall only apply to

the extent that the proceeds of such loan are used to

acquire employer securities pursuant to a written binding
contract (or tender offer registered with the Securities and
Exchange Commission) in effect on July 10, 1989, and at all

times thereafter before such securities are acquired.
(C) The amendments made by this section shall not apply

to any loan made on or before July 10, 1992, pursuant to a
written agreement entered into on or before July 10, 1989,

if such agreement evidences the intent of the borrower on a
periodic basis to enter into securities acquisition loans de-

scribed in section 133(bXlXB) of the Internal Revenue Code
of 1986 (as in effect on the day before the date of the
enactment of this Act). The preceding sentence shall apply
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I

only if one or more securities acquisition loans were made
i

to the borrower on or before July 10, 1989. !

(3) Refinancings.—The amendments made by this section
i

shall not apply to loans made after July 10, 1989, to refinance
I

securities acquisition loans (determined without regard to sec- i

tion 13305X2) of the Internal Revenue Code of 1986) made on or
\

before such date or to refinance loans described in this para-
|

graph or paragraph (2), (4), or (5) if—
|

(A) such refinancing loans meet the requirements of such
'

section 133 of such Q>de (as in effect before such amend-
|

ments) applicable to such loans,

(B) immediately after the refinancing the principal f

amount of the loan resulting from the refinancing does not
|

exceed the principal amount of the refinanced loan (imme-
j

diately before the refinancing), and
I

(C) the term of such refinancing loan does not extend
|

beyond the later of—
(i) the last day of the term of the original securities

|

acquisition loan, or
(ii) the last day of the 7 year period beginning on the

date the original securities acquisition loan was made.
|

For purposes of this paragraph, the term "securities acquisition
i

loan ' shall include a loan from a corporation to an employee
i

stock ownership plan described in section 133(bX3) of such Code,
i

(4) Collective bargaining agreements.—The amendments
jmade by this section shall not apply to any loan to the extent
|

such loan is used to acquire employer securities for an employee
I

stock ownership plan pursuant to a collective bargaining agree-
|

ment which sets forth the material terms of such employee
|

stock ownership plan and which was agreed to on or before
|

June 6, 1989, by one or more employers and employee represent- '

atives (and ratified on or before such date or within a reason- I

able period thereafter). I

(5) FiuNGS WITH UNITED STATES.—The amendments made by
j

this section shall not apply to any loan the aggregate principal

amount of which was specified in a filing with an agency of the
United States on or before June 6, 1989, if—

j

(A) such filing specifies such loan is to be a securities i

acquisition loan for purposes of section 133 of the Internal
Revenue Code of 1986 and such filing is for the registration :

required to permit the offering of such loan, or
(B) such filing is for the approval required in order for the

'

employee stock ownership plan to acquire more than a !

certain percentage of the stock of the employer.
j

(6) 30-PERCENT TEST SUBSTITUTED FOR 50-PERCENT TEST IN CASE i

OF CERTAIN LOANS.—In the case of a loan to which the amend-
,

ments made by this section apply

—

(A) which is made before November 18, 1989, or I

(B) with respect to which such amendments would not
i

apply if paragraph (2XA) were applied by substituting

"November 17, 1989" for "June 6, 1989" each place it
|

appears,

section 133(bX6XA) of the Internal Revenue Code of 1986 (as
j

added by subsection (a)) shall be applied by substituting "at
|

least 30 percent" for "more than 50 percent" and section

4978B(cXlXB) of such Code (as added by subsection (d)) shall be
;

!
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applied by substituting "less than 30 percent" for "50 percent or

less". The preceding sentence shall apply to any loan which is

used to refinance a loan described in such sentence if the
requirements of subparagraphs (A), (B), and (C) of paragraph (3)

are met with respect to the refinancing loan.

SEC. 7302. LIMITATIONS ON DEDUCTIONS FOR DIVIDENDS PAID ON
EMPLOYER SECURITIES.

(a) In General.—Subsection (k) of section 404 is amended to read
as follows:

"(k) Deduction for Dividends Paid on Certain Employer Secu-
rities.—

"(1) General rule.—In the case of a corporation, there shall

be allowed as a deduction for a taxable year the amount of any
applicable dividend paid in cash by such corporation during the
taxable year with respect to applicable employer securities.

Such deduction shall be in addition to the deductions allowed
under subsection (a).

"(2) Appucable dividend.—For purposes of this subsection—
"(A) In general.—The term 'applicable dividend' means

any dividend which, in accordance with the plan provi-

sions

—

"(i) is paid in cash to the participants in the plan or
their beneficiaries,

"(ii) is paid to the plan and is distributed in cash to

participants in the plan or their beneficiaries not later

than 90 days after the close of the plan year in which
paid, or

"(iii) is used to make pajrments on a loan described in

subsection (aX9) the proceeds of which were used to

acquire the employer securities (whether or not allo-

cated to participants) with respect to which the divi-

dend is paid.

"(B) Limitation on certain dividends.—A dividend
described in subparagraph (AXiii) which is paid with respect
to any employer security which is allocated to a participant
shall not be treated as an applicable dividend unless the
plan provides that employer securities with a fair market
value of not less than the amount of such dividend are
allocated to such participant for the year which (but for

subparagraph (A)) such dividend would have been allocated
to such participant.

"(3) Appucable employer securities.—For purposes of this

subsection, the term 'applicable employer securities' means,
with respect to any dividend, employer securities which are held
on the record date for such dividend by an employee stock
ownership plan which is maintained by

—

"(A) the corporation pa3dng such dividend, or
"(B) any other corporation which is a member of a con-

trolled group of corporations (within the meaning of section

409GX4)) which includes such corporation.
"(4) Time for deduction.—

"(A) In general.—The deduction under paragraph (1)

shall be allowable in the taxable year of the corporation in

which the dividend is paid or distributed to a participant or
his beneficiary.
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I

"(B) Repayment of loans.—In the case of an applicable
|

dividend described in clause (iii) of paragraph (2)(A), the !

deduction under paragraph (1) shall be allowable in the ,

taxable year of the corporation in which such dividend is
|

used to repay the loan described in such clause.
"(5) Other rules.—For purposes of this subsection— I

"(A) Disallowance of deduction.—The Secretary may
i

disallow the deduction under paragraph (1) for any dividend
[

if the Secretary determines that such dividend constitutes, ;

in substance, an evasion of taxation. i

"(B) Plan qualification.—A plan shall not be treated as
violating the requirements of section 401, 409, or 4975(e)(7),

|

or as engaging in a prohibited transaction for purposes of
\

section 4975(d)(3), merely by reason of any payment or '

distribution described in paragraph (2)(A). I

"(6) Definitions.—For purposes of this subsection

—

"(A) Employer securities.—The term 'employer securi- '

ties' has the meaning given such term by section 409(1).
\

"(B) Employee stock ownership plan.—The term *em- i

ployee stock ownership plan' has the meaning given such
\

term by section 4975(e)(7). Such term includes a tax credit

employee stock ownership plan (as defined in section 409)." i

26 use 404 note. (b) EFFECTIVE DaTE.— ']

(1) In general.—The amendment made by this section shall
j

apply to employer securities acquired after August 4, 1989.
|

(2) Securities acquired with certain loans.—The amend-
j

ment made by this section shall not apply to employer securities
,

acquired after August 4, 1989, which are acquired—
1

(A) with the proceeds of any loan which was made pursu-
j

ant to a binding written commitment in effect on August 4, i

1989, and at all times thereafter before such loan is made,
;

and
I

(B) pursuant to a written binding contract (or tender offer
j

registered with the Securities and Exchange Commission)
j

in effect on August 4, 1989, and at all times thereafter
|

before such securities are acquired.
1

SEC. 7303. 3-YEAR HOLDING PERIOD REQUIRED BEFORE SECTION 1042
|

SALE.
i

(a) In General.—Section 10420^) (relating to requirements to

qualify for nonrecognition) is amended by adding at the end thereof
|

the following new paragraph:
"(4) 3-YEAR HOLDING PERIOD.—The taxpayer's holding period

with respect to the qualified securities is at least 3 years
(determined as of the time of the sale)."

1

26 use 1042 (b) Effective Date.—The amendment made by this section shall ;

note. apply to sales after July 10, 1989.
|

SEC. 7304. REPEAL OF CERTAIN PROVISIONS RELATING TO EMPLOYEE
i

STOCK OWNERSHIP PLANS.
|

(a) Estate Tax Deduction.—
(1) In GENERAL.—Section 2057 (relating to sales of employer

|

securities to employee stock ownership plans or worker-owned
corporations) is hereby repealed.

(2) Conforming amendments.—
(A) Paragraph (1) of section 409(n) is amended

—

(i) by striking "or section 2057" each place it appears.
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'

' (ii) by striking "or any decedent if the executor of the
estate of such decedent makes a qualified sale to which
section 2057 applies" in subparagraph (A)(i) thereof,

and
(iii) by striking "or the decedent" in subparagraph

(A)(ii) thereof.

(B) Paragraphs (2)(C)(i) and (3)(A)(ii) of section 409(n) are
each amended by striking "or section 2057".

(C)(i) Section 4978A is hereby repealed.

(ii) Section 4978(b)(2) is amended by striking "(determined
as if such securities were disposed of in the order described
in section 4978A(e))." and inserting "determined as if such
securities were disposed of

—

"(A) first, from section 133 securities (as defined in sec-

tion 4978B(e)(2)) acquired during the 3-year period ending
on the date of such disposition, beginning with the securi-

ties first so acquired.
"(B) second, from section 133 securities (as so defined)

acquired before such 3-year period unless such securities (or

proceeds from the disposition) have been allocated to ac-

counts of participants or beneficiaries."

"(C) third, from qualified securities to which section 1042
applied acquired during the 3-year period ending on the
date of the disposition, beginning with the securities first so
acquired, and

"(D) then from any other employer securities.

If subsection (d) or section 4978B(d) applies to a disposition, the
disposition shall be treated as made from employer securities in
the opposite order of the preceding sentence.

(iii) The table of sections for chapter 43 is amended by
striking the item relating to section 4978A.

(D) Section 4979A is amended

—

(i) by striking "or section 2057" in subsection (b)(1),

and
(ii) by striking "or section 2057(d)" in subsection

(0(2).

(E) The table of sections for part IV of subchapter A of
chapter 11 is amended by striking the item relating to
section 2057.

(3) Effective date.—The amendments made by this subsec- 26 use 409 note,

tion shall apply to the estates of decedents dying after the date
of the enactment of this Act.

Ob) LlABIUTY FOR PAYMENT OF ESTATE TaX.—
(1) In GENERAL.—Section 2210 (relating to liability for pay-

ment in case of transfer of employer securities) is hereby re-

pealed.

(2) Conforming amendments.—
(A) Section 2002 is amended by striking "Except as pro-

vided in section 2210, the" and inserting "The".
(B) Section 6018 is amended by striking subsection (c).

(C) The table of sections for subchapter C of chapter 11 is

amended by striking the item relating to section 2210.

(3) Effective date.—The amendments made by this subsec- 26 use 2002

tion shall apply to estates of decedents dying after July 12, 1989. '^^^

(c) Limitations on Defined Contribution Plans.—
(1) In general.—Paragraph (6) of section 415(c) is amended to

read as follows:
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"(6) Special rule for employee stock ownership plans.—If

no more than one-third of the employer contributions to an
employee stock ownership plan (as described in section
4975(e)(7)) for a year which are deductible under paragraph (9)

of section 404(a) are edlocated to highly compensated employees
(v/ithin the meaning of section 414(q)), the limitations imposed
by this section shall not apply to

—

"(A) forfeitures of employer securities (within the mean-
ing of section 409) under such an employee stock ownership
plan if such securities were acquired with the proceeds of a
loan (as described in section 404(a)(9)(A)), or

"(B) employer contributions to such an employee stock
ownership plan which are deductible under section

404(aX9)(B) and charged against the participant's account."
26 use 415 note. (2) EFFECTIVE DATE.—The amendment made by this subsection

shall apply to years beginning after July 12, 1939.

(d) Special Rules Relating to Net Operating Losses.—
(1) In general.—Section 382(1X3) is amended by striking

subparagraph (C) and by redesignating subparagraph (D) as
subparagraph (C).

26 use 382 note. (2) EFFECTIVE DATE.—The amendments made by this subsec-
tion shall apply to acquisitions of employer securities after July
12, 1989, except that such amendments shall not apply to

acquisitions after July 12, 1989, pursuant to a written binding
contract in effect on July 12, 1989, and at all times thereafter
before such acquisition.

PART II—SECTION 401(H) ACCOUNTS

SEC. 7311. LIMITATION ON CONTRIBUTIONS TO SECTION 401(h) ACCOUNTS.

(a) In General.—Section 401(h) is amended by adding at the end
thereof the following new sentence: "In no event shall the require-
ments of paragraph (1) be treated as met if the aggregate actual
contributions for medical benefits, when added to actual contribu-
tions for life insurance protection under the plan, exceed 25 percent
of the total actual contributions to the plan (other than contribu-
tions to fund past service credits) after the date on which the
account is established."

26 use 401 note. (b) EFFECTIVE DaTE.—
(1) In general.—The amendment made by this section shall

apply to contributions after October 3, 1989.

(2) Transition.—The amendment made by this section shall

not apply to contributions made before January 1, 1990, if—
(A) the employer requested before October 3, 1989, a

private letter ruling or determination letter with respect to

the qualification of the plan maintaining the account under
section 401(h) of the Internal Revenue Code of 1986,

(B) the request sets forth a method under which the
amount of contributions to the account are to be deter-

mined on the basis of cost,

(C) such method is permissible under section 401(h) of

such CJode under the provisions of General Counsel Memo-
randum 39785, and

(D) the Internal Revenue Service issued before October 4,

1989, a private letter ruling, determination letter, or other
letter providing that the specific plan involved qualifies
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under section 401(a) of such Code when such method is

used, that contributions to the account are deductible, or
acknowledging that the account would not adversely affect

the qualified status of the plan (contingent on all phases of

the particular plan being approved).

Subtitle D—Foreign Provisions

SEC. 7401. TAXABLE YEAR OF CERTAIN FOREIGN CORPORATIONS.

(a) General Rule.—Subpart D of part II of subchapter N of
chapter 1 (relating to miscellaneous provisions) is amended by
adding at the end thereof the following new section:

"SEC. 898. TAXABLE YEAR OF CERTAIN FOREIGN CORPORATIONS.

"(a) General Rule.—For purposes of this title, the taxable year of

any specified foreign corporation shall be the required year deter-

mined under subsection (c).

"(b) Specified Foreign Corporation.—For purposes of this sec-

tion

—

"(1) In GENERAL.—The term ^specified foreign corporation'
means any foreign corporation

—

"(A) which is—
"(i) treated as a controlled foreign corporation for

any purpose under subpart F of part III of this sub-
chapter, or

"(ii) a foreign personal holding company (as defined
in section 552), and

"(B) with respect to which the ov/nership requirements of

pareigraph (2) are met.
"(2) Ownership requirements.—

"(A) In GENERAL.—The ownership requirements of this

paragraph are met with respect to any foreign corporation
if a United States shareholder owns, on each testing day,
more than 50 percent of

—

"(i) the total voting power of all classes of stock of
such corporation entitled to vote, or

"(ii) the total value of all classes of stock of such
corporation.

"(B) Ownership.—For purposes of subparagraph (A), the
rules of subsections (a) and (b) of section 958 and sections

551(f) and 554, whichever are applicable, shall apply in

determining ownership.
"(3) United states shareholder.—

"(A) In general.—The term 'United States shareholder'
has the meaning given to such term by section 951(b),

except that, in the case of a foreign corporation having
related person insurance income (as defined in section

953(cX2)), the Secretary may treat any person as a United
States shareholder for purposes of this section if such
person is treated as a United States shareholder under
section 953(c)(1).

"(B) Foreign personal holding companies.—In the case
of any foreign personal holding company (as defined in

section 552) which is not a specified foreign corporation by
reason of paragraph (lXA)(i), the term 'United States share-
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I

holder' means any person who is treated as a United States
|

shareholder under section 551. i

"(c) Determination op Required Year.— ,

"(1) Controlled foreign corporations.—
"(A) In general.—In the case of a specified foreign cor-

poration described in subsection G)XlXAXi), the required!
year is—

,

"(i) the majority U.S. shareholder year, or
|

"(ii) if there is no majority U.S. shareholder year, the
!

taxable year prescribed under regulations.
"(B) 1-MONTH DEPERRAL ALLOWED.—A Specified foreign

I

corporation mav elect, in lieu of the taxable year under
j

subparagraph (AXi), a taxable year beginning 1 month ear-

1

lier than the majority U.S. shareholder year. i

"(C) Majority u.s. shareholder year.— i

"(i) In general.—For purposes of this subsection, the

}

term 'majority U.S. shareholder year' means the tax- \

able year (if any) which, on each testing day, con-
stituted the taxable year of— i

"(I) each United States shareholder described in :

subsection (bX2XA), and
"(II) each United States shareholder not de-

scribed in subclause (I) whose stock was treated as
owned under subsection (bX2XB) by any share-

1

holder described in such subclause. !

"(ii) Testing day.—The testing days shall be— !

"(I) the first day of the corporation's taxable year
(determined without regard to this section), or

"(II) the days during such representative period :

as the Secretary may prescribe.
"(2) Foreign personal holding companies.—In the case of a

|

foreign personal holding company described in subsection
|

(bX3XB), the required year shall be determined under paragraph i

(1), except that subparagraph (B) of paragraph (1) shaU not i

apply."
I

(b) Treatment of Dividends Paid After Close op Taxable '

Year.—
|

(1) In general.—Section 563 is amended by redesignating i

subsection (c) as subsection (d) and by inserting after subsection
(b) the following new subsection:

"(c) Foreign Personal Holding Company Tax.— |«

"(1) In general.—In the determination of the dividends paid
|

deduction for purposes of part in, a dividend paid after the close !

of any taxable year and on or before the 15th day of the 3rd i;

month following the close of such taxable year shall, to the
extent the company designates such dividend as being taken
into account under this subsection, be considered as paid during
such taxable year. The amount allowed as a deduction by reason

j

of the application of this subsection with respect to any taxable !

year shall not exceed the undistributed foreign personm holding i

company income of the corporation for the taxable year com-
puted without regard to this subsection.

"(2) Special rules.—In the case of any distribution referred
t

to in paragraph (1)—
p

"(A) paragraph (1) shall apply only if such distribution is [

to the person who was the shareholder of record (as of the i

last day of the taxable year of the foreign personal holding
\

I
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company) with respect to the stock for which such distribu-

tion is made,
"(B) the determination of the person required to include

such distribution in gross income shall be made under the
principles of section 551(f), and

"(C) any person required to include such distribution in

gross or distributable net income shall include such dis-

tribution in income for such person's taxable year in which
the taxable year of the foreign personal holding company
ends."

(2) Conforming amendment.—Subsection (d) of section 563
(as redesignated by paragraph (1)) is amended by striking

"subsection (a) or (b)" and inserting "subsection (a), (b), or (c)'

.

(c) Clerical Amendment.—The table of sections for subpart D of

part II of subchapter N of chapter 1 is amended by adding at the end
thereof the following new item:

"Sec. 898. Taxable year of certain foreign corporations."

(d) Effective Date.— 26 USC 898 note.

(1) In general.—The amendments made by this section shall

apply to taxable years of foreign corporations beginning after

July 10, 1989.

(2) Special rules.—If any foreign corporation is required by
the amendments made by this section to change its taxable year
for its first taxable year beginning after July 10, 1989

—

(A) such change shall be treated as initiated by the
taxpayer,

(B) such change shall be treated as having been made
with the consent of the Secretary of the Treasury or his

delegate, and
(C) if, by reason of such change, any United States person

is required to include in gross income for 1 taxable year
amounts attributable to 2 taxable years of such foreign
corporation, the amount which would otherwise be required
to be included in gross income for such 1 taxable year by
reason of the short taxable year of the foreign corporation
resulting from such change shall be included in gross
income ratably over the 4-taxable-year period beginning
with such 1 taxable year.

SEC. 7402. LIMITATION ON USE OF DECONSOLIDATION TO AVOID FOR-
EIGN TAX CREDIT LIMITATIONS.

(a) General Rule.—Section 904 (relating to limitations on foreign
tax credit) is amended by redesignating subsection (i) as subsection

(j) and by inserting after subsection (h) the following new subsection:
"(i) Limitation on Use of Deconsoudation To Avoid Foreign

Tax Credit Limitations.—If 2 or more domestic corporations would
be members of the same affiliated group if—

"(1) section 1504(b) were applied without regard to the excep-
tions contained therein, and

"(2) the constructive ownership rules of section 1563(e) ap-
plied for purposes of section 1504(a),

the Secretary may by regulations provide for resourcing the income
of any of such corporations or for modifications to the consolidated
return regulations to the extent that such resourcing or modifica-
tions are necessary to prevent the avoidance of the provisions of this
subpart."
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I

26 use 904 note. (b) EFFECTIVE Date.—The amendment made by subsection (a) I

shall apply to taxable years beginning aSer July 10, 1989.
[

SEC. 7403. INFORMATION WITH RESPECT TO CERTAIN FOREIGN-OWNED
|j

CORPORATIONS.
'

(a) 25-Percent Foreign-Owned Corporations Required to I

Report.—
(1) Paragraph (2) of section 6038A(a) is amended to read as

follows:
"(2) is 25-percent foreign-owned,".
(2) Subsection (c) of section 6038A is amended to read as

follows:

"(c) Definitions.—For purposes of this section

—

"(1) 25-PERCENT foreign-owned.—A Corporation is 25-percent

!

foreign-owned if at least 25 percent of— I

"(A) the total voting power of all classes of stock of such
corporation entitled to vote, or '

"(B) the total value of all classes of stock of such corpora-

1

tion, '

is owned at any time during the taxable year by 1 foreign!
person (hereinafter in this section referred to as a '25-percent

|

foreign shareholder').
"(2) Related party.—The term 'related party' means— '

"(A) any 25-percent foreign shareholder of the reporting
corporation,

"(B) any person who is related (within the meaning of
section 267(b) or 707(bXl)) to the reporting corporation or to

a 25-percent foreign shareholder of the reporting corpora-
tion, and

"(C) any other person v/ho is related (within the meaning
\

of section 482) to the reporting corporation.
"(4) Foreign person.—The term 'foreign person' means any

person who is not a United States person. For purposes of the
|

preceding sentence, the term 'United States person' has thej
meaning given to such term by section 7701(a)(30), except thatj
any individual who is a citizen of any possession of the United

|

States (but not otherwise a citizen of the United States) and who
|

is not a resident of the United States shall not be treated as a I

United States person. '

"(5) Records.—The term 'records' includes any books, papers,
or other data.

"(6) Section 318 to apply.—Section 318 shall apply for pur-

1

poses of paragraphs (1) and (2), except that—
"(A) '10 percent' shall be substituted for '50 percent' in

section 318(aX2)(C), and
"(B) subparagraphs (A), (B), and (C) of section 318(aX3)

shall not be applied so as to consider a United States person
as owning stock which is owned by a person who is not a
United States person."

Regulations. 0^) U.S. RECORDKEEPING REQUIREMENTS.—Subsection (a) of Section

6038A is amended by inserting before the period at the end thereof
the following: "and such corporation shall maintain (in the location,

in the manner, and to the extent prescribed in regulations) such
records as may be appropriate to determine the correct treatment of

transactions with related parties as the Secretary shall by regula-

tions prescribe (or shall cause another person to so maintain such
records)".
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(c) Increase in Penalty.—Subsection (d) of section 6038A is

amended to read as follows:

"(d) Penalty for Failure To Furnish Information or Maintain
Records.—

"(1) In general.—If a reporting corporation

—

"(A) fails to furnish (within the time prescribed by regula-
tions) any information described in subsection (b), or

"(B) fails to maintain (or cause another to maintain)
records as required by subsection (a),

such corporation shall pay a penalty of $10,000 for each taxable
year with respect to which such failure occurs.

"(2) Increase in penalty where failure continues after
NOTIFICATION.—If any failure described in paragraph (1) contin-

ues for more than 90 days after the day on which the Secretary
mails notice of such failure to the reporting corporation, such
corporation shall pay a penalty (in addition to the amount
required under paragraph (1)) of $10,000 for each 30-day period
(or fraction thereof) during which such failure continues after

the expiration of such 90-day period.
"(3) Reasonable cause.—For purposes of this subsection, the

time prescribed by regulations to furnish information or main-
tain records (and the beginning of the 90-day period after notice
by the Secretary) shall be treated as not earlier than the last

day on which (as shown to the satisfaction of the Secretary)
reasonable cause existed for failure to furnish the information
or maintain the records."

(d) Enforcement of Information Requests.—Section 6038A is

amended by redesignating subsection (e) as subsection (f) and by
inserting after subsection (d) the following new subsection:

"(e) Enforcement of Requests for Certain Records.—
"(1) Agreement to treat corporation as agent.—The rules

of paragraph (3) shall apply to any transaction between the
reporting corporation and any related party who is a foreign
person unless such related party agrees (in such manner and at

such time as the Secretary shall prescribe) to authorize the
reporting corporation to act as such related party's limited
agent solely for purposes of applying sections 7602, 7603, and
7604 with respect to any request by the Secretary to examine
records or produce testimony related to any such transaction or
with respect to any summons by the Secretary for such records
or testimony. The appearance of persons or production of
records by reason of the reporting corporation being such an
agent shall not subject such persons or records to legal process
for any purpose other than determining the correct treatment
under this title of any transaction between the reporting cor-

poration and such related party.
"(2) Rules where information not furnished.—If

—

"(A) for purposes of determining the correct treatment
under this title of any transaction between the reporting
corporation and a related party who is a foreign person, the
Secretary issues a summons to such corporation to produce
(either directly or as agent for such related party) any
records or testimony,

"(B) such summons is not quashed in a proceeding begun
under paragraph (4) and is not determined to be invalid in a
proceeding begun under section 7604(b) to enforce such
summons, and
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Mail. "(C) the reporting corporation does not substantially}
comply in a timely manner with such summons and thei

Secretary has sent by certified or registered mail a notice to

such reporting corporation that such reporting corporation
j

has not so substantially complied,
the Secretary may apply the rules of paragraph (3) with respect

I

to such transaction (whether or not the Secretary begins a
proceeding to enforce such summons). If the reporting corpora-

i

tion fails to maintain (or cause another to maintain) records as
required by subsection (a), and by reason of that failure, thei

summons is quashed in a proceeding described in subparagraph
|j

(B) or the reporting corporation is not able to provide the,
records requested in the summons, the Secretary may apply the
rules of paragraph (3) with respect to any transaction to which'
the records relate. 1

"(3) Appucable rules in cases of noncompuance.—If thefe

rules of this paragraph apply to any transaction— I

"(A) the amount of the deduction allowed under subtitle
ij

A for any amount paid or incurred by the reporting cor-^

poration to the related party in connection with such trans-;

action, and
Real property. "(B) the cost to the reporting corporation of any property

acquired in such transaction from the related party (or

transferred by such corporation in such transaction to thei

related party),

shall be the amount determined by the Secretary in the Sec-|

retary's sole discretion from the Secretary's own knowledge or

from such information as the Secretary may obtain through
testimony or otherwise.

|

"(4) Judicial proceedings.—
I

"(A) Proceedings to quash.—Notwithstanding any law
or rule of law, any reporting corporation to which the
Secretary issues a summons referred to in paragraph (2)(A)'i

shall have the right to begin a proceeding to quash such!
summons not later than the 90th day after such summons!
was issued. In any such proceeding, the Secretary may seek
to compel compliance with such summons.

j

"(B) Review of secretarial determination of non-|
COMPUANCE.—Notwithstanding any law or rule of law, anyi

reporting corporation which has been notified by the Sec-

retary that the Secretary has determined that such cor--

poration has not substantially complied with a summons
|

referred to in paragraph (2) shall have the right to begin a!

proceeding to review such determination not later than the i

90th day after the day on which the notice referred to in

paragraph (2)(C) was mailed. If such a proceeding is notj

begun on or before such 90th day, such determination by|
the Secretary shall be binding and shall not be reviewed by -

any court.
!

"(C) Jurisdiction.—The United States district court for

the district in which the person (to whom the summons is

issued) resides or is found shall have jurisdiction to hear
any proceeding brought under subparagraph (A) or (B). Any
order or other determination in such a proceeding shall be
treated as a final order which may be appealed.

j

"(D) Suspension of statute of umitations.—If the!

reporting corporation brings an action under subparagraph
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(A) or (B), the running of any period of limitations under
section 6501 (relating to assessment and collection of tax) or

under section 6531 (relating to criminal prosecutions) with
respect to any transaction to which the summons relates

shall be suspended for the period during which such
proceeding, and appeals therein, are pending. In no event
shall any such period expire before the 90th day after the
day on which there is a final determination in such proceed-
ing."

(e) Effective Date.—The amendments made by this section shall

apply to taxable years beginning after July 10, 1989.

SEC. 7404. REPEAL OF SPECIAL TREATMENT OF INTEREST ON CERTAIN
FOREIGN LOANS.

(a) General Rule.—Paragraph (2) of section 1201(e) of the Tax
Reform Act of 1986 is hereby repealed. 26 USC 904 note.

(b) Effective Date.—The repeal made by subsection (a) shall 26 USC 904 note,

apply to taxable years beginning after December 31, 1989.

(c) Exception for Certain Taxpayers With Substantial Loan 26 USC 904 note.

Loss Reserves.—
(1) In general.—The repeal made by subsection (a) shall not

apply to any taxpayer if, on any financial statement filed by
such taxpayer for regulatory purposes with respect to any
quarter ending during the period beginning on March 31, 1989,

and ending on December 31, 1989, such taxpayer showed loss

reserves against its qualified loans equal to at least 25 percent
of the amount of such loans.

(2) Definitions and special rulis.—For purposes of this

subsection

—

(A) Qualified loan.—The term "qualified loan" has the
meaning given such term by section 1201(eX2XH) of the Tax
Reform Act of 1986 (as in effect before its repeal by subsec-
tion (a)).

(B) Parent-subsidiary controlled groups.—In the case
of any taxpayer which is a member of a parent-subsidiaiy
controlled group (as defined in section 585(c)(5)(A)), this

subsection shall be applied by treating all members of such
group as 1 taxpayer.

Subtitle E—Excise Tax Provisions

SEC. 750L 1-YEAR SUSPENSION OF AUTOMATIC REDUCTION IN AVIATION-
RELATED TAXES.

(a) In General.—Subsection (a) of section 4283 (relating to reduc-
tion in aviation-related taxes in certain cases) is amended by strik-

ing "1990" and inserting "1991".

(b) Conforming Amendments.—
(1) Clause (i) of section 4283(bXlXA) is amended by striking

"1988 and 1989" and inserting "1989 and 1990".

(2) Paragraph (3) of section 4283(b) is amended

—

(A) by striking "1990" and inserting "1991", and
(B) by striking "1989" and inserting "1990".

(3) Subsection (q) of section 6427 is amended by striking
"1990" each place it appears and inserting "1991".

26 USC 6038A
note.
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SEC. 7502. ACCELERATION OF DEPOSIT REQUIREMENTS FOR AIRLINE
'

TICKET TAX.
j

(a) In General.—Section 6302 (relating; to mode or time of coUec-
^

tion) is amended by redesignating subsection (e) as subsection (f) and
j

by inserting after subsection (d) the following new subsection:
"(e) Time for Deposit of Taxes on Airune Tickets.—If, under i

regulations prescribed by the Secretary, a person is required to
j

make deposits of any tax imposed by subsection (a) or (b) of section I

4261 with respect to amounts considered collected by such person
i

during any semimonthly period, such deposit shall be made not later

than the 3rd day (not including Saturdays, Sundays, or legal holi-

days) after the close of the 1st week of the 2nd semimonthly period
following the period to which such amounts relate."

i

26 use 6302 (b) EFFECTIVE Date.—The amendment made by subsection (a) ^

shall apply to payments cf taxes considered collected for semi-

1

monthly periods beginning after June 30, 1990.

SEC. 7503. INCREASE IN INTERNATIONAL AIR PASSENGER DEPARTURE
I

TAX.

(a) In General.—Section 4261(c) (relating to tax on use of inter-

national travel facilities) is amended by striking "$3" and inserting
"$6".

26 use 4261 (b) Effective Date.—The amendment made by subsection (a)

note. shall apply with respect to transportation beginning after December
31, 1989, which was not paid for before such date.

SEC. 7504. SHIP PASSENGERS INTERNATIONAL DEPARTURE TAX.

(a) In General.—Chapter 36 (relating to certain other excise

taxes) is amended by inserting after subchapter A the following new
subchapter:

''Subchapter B—Transportation by Water

"Sec. 4471. Imposition of tax.

"Sec. 4472. Definitions and special rules.

"SEC. 4471. IMPOSITION OF TAX.

"(a) In General.—There is hereby imposed a tax of $3 per pas-

senger on a covered voyage.
"(b) By Whom Paid.—The tax imposed by this section shall be

paid by the person providing the covered voyage.
"(c) Time of Imposition.—The tax imposed by this section shall be

imposed only once for each passenger on a covered voyage, either at

the time of first embarkation or disembarkation in the United
States.

"SEC. 4472. DEFINITIONS.

"For purposes of this subchapter

—

"(1) Covered voyage.—
"(A) In GENERAL.—The term 'covered voyage' means a

voyage of—
"(i) a commercial passenger vessel which extends

over 1 or more nights, or
"(ii) a commercial vessel transporting passengers en-

gaged in gambling aboard the vessel beyond the terri-

torial waters of the United States,

during which passengers embark or disembark the vessel in

the United States. Such term shall not include any voyage
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on any vessel owned or operated by the United States, a
State, or any agency or subdivision thereof.

"(B) Exception for certain voyages on passenger ves-

sels.—The term 'covered voyage' shall not include a voyage
of a passenger vessel of less than 12 hours between 2 ports

in the United States.

"(2) Passenger vessel.—The term 'passenger vessel' means
i any vessel having berth or stateroom accommodations for more
I than 16 passengers."

j
(b) Clerical Amendments.—The table of subchapters for chapter

i
36 is amended by inserting after the item relating to subchapter A
the following new item:

"Subchapter B. Transportation by water."

(c) Effective Date.— 26 USC 4471

(1) In general.—The amendments made by this section shall

apply to voyages beginning after December 31, 1989, which were
not paid for before such date.

(2) No DEPOSITS REQUIRED BEFORE APRIL 1, 1990.—No deposit of
any tax imposed by subchapter B of chapter 36 of the Internal
Revenue Code of 1986, as added by this section, shall be required
to be made before April 1, 1990.

SEC. 7505. OIL SPILL LIABILITY TRUST FUND TAX TO TAKE EFFECT ON
JANUARY 1, 1990.

(a) Tax To Take Effect on January 1, 1990.—
(1) In general.—Subsection (f) of section 4611 (relating to

application of Oil Spill Liability Trust Fund financing rate) is

amended to read as follows:

"(f) Application of Oil Spill Liabiuty Trust Fund Financing
Rate.—

"(1) In general.—Except as provided in paragraph (2), the Oil

Spill Liability Trust Fund financing rate under subsection (c)

shall apply after December 31, 1989, and before January 1, 1995.
"(2) No TAX IF unobligated balance in fund exceeds

$1,000,000,000.—The Oil Spill Liability Trust Fund financing
rate shall not apply during any calendar quarter if the Sec-
retary estimates that as of the close of the preceding calendar
quarter the unobligated balance in the Oil Spill Liability Trust
Fund exceeds $1,000,000,000."

Ob) 5 Cent Rate of Tax.—Subparagraph (B) of section 4611(c)(2) is

amended by striking "1.3 cents" and inserting "5 cents".
(c) Credit Against Oil Spill Tax for Excess Amounts in the

Trans-Alaska Pipeune Liabiuty Fund.—Subsection (d) of section
4612 is amended by adding at the end thereof the following new
sentence:
"The preceding sentence shall also apply to amounts paid by the
taxpayer into the Trans-Alaska Pipeline Liability Fund to the
extent of amounts transferred from such Fund into the Oil Spill

Liability Trust Fund. Amounts may be transferred from the Trans-
Alaska Pipeline Liability Fund into the Oil Spill Liability Trust
Fund only to the extent the administrators of the Trans-Alaska
Pipeline Liability Fund determine that such amounts are not
needed to satisfy claims against such Fund."

(d) Oil Spill Liability Trust Fund To Be Operating Fund.— 26 USC 4611

(1) In general.—For purposes of sections 8032(d) and 8033(c)
of the Omnibus Budget Reconciliation Act oif 1986, the
commencement date is January 1, 1990.

39-139 0-90-9 (239)
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i

(2) Conforming amendments.— '

(A) Section 9509 (relating to Oil Spill Liability Trust
i

Fund) is amended by adding at the end thereof the follow-

!

ing new subsection:
i

"(f) References to Comprehensive Oil Pollution Liability and i

Compensation Act.—For purposes of this section, references to the ,

Comprehensive Oil Pollution Liability and Compensation Act shall

'

be treated as references to any law enacted before December 31, i

1990, which is substantially identical to subtitle E of title VI, or 1

subtitle D of title VIII, of H.R. 5300 of the 99th Congress as passed
by the House of Representatives."

(B) Paragraph (3) of section 9509(b) is amended by strik-

ing "(on the 1st day the Oil Spill Liability Trust Fund
financing rate under section 4611(c) applies)" and inserting
"(on January 1, 1990)".

(C) Paragraph (1) of section 9509(c) is amended by striking
the last sentence.

Environmental SEC. 7506. EXCISE TAX ON SALE OF CHEMICALS WHICH DEPLETE THE
protection. OZONE LAYER AND OF PRODUCTS CONTAINING SUCH CHEMI- I

CALS.

(a) In General.—Chapter 38 (relating to environmental taxes) is

amended by adding at the end thereof the following new subchapter:

''Subchapter D—Ozone-Depleting Chemicals, Etc.

"Sec. 4681. Imposition of tax.

"Sec. 4682. Definitions and special rules.

"SEC. 4681. IMPOSITION OF TAX.

"(a) General Rule.—There is hereby imposed a tax on

—

"(1) any ozone-depleting chemical sold or used by the manu-
facturer, producer, or importer thereof, and

Imports. "(2) any imported taxable product sold or used by the im-
porter thereof.

"(b) Amount of Tax.—
"(1) Ozone-depleting chemicals.—

"(A) In general.—The amount of the tax imposed by
subsection (a) on each pound of ozone-depleting chemical
shall be an amoimt equal to

—

"(i) the base tax amount, multiplied by
"(ii) the ozone-depletion factor for such chemical.

"(B) Base tax amount for years before 1995.—The base
tax amount for purposes of subparagraph (A) with respect

to any sale or use during a calendar year before 1995 is the
amount determined under the following table for such cal-

endar year:
Base tax

"Calendar yeaK amount
1990 or 1991 $1.37
1992 1.67

1993 or 1994 2.65.

"(C) Base tax amount for years after 1994.—The base
tax amount for purposes of subparagraph (A) with respect
to any sale or use during a calendar year after 1994 shall be
the base tax amount for 1994 increased by 45 cents for each
year after 1994.

"(2) Imported taxable product.—
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"(A) In general.—The amount of the tax imposed by
subsection (a) on any imported taxable product shall be the
amount of tax which would have been imposed by subsec-

tion (a) on the ozone-depleting chemicals used as materials
in the manufacture or production of such product if such
ozone-depleting chemicals had been sold in the United
States on the date of the sale of such imported taxable
product.

"(B) Certain rules to apply.—Rules similar to the rules

of paragraphs (2) and (3) of section 4671(b) shall apply.

"SEC. 4682. DEFINITIONS AND SPECIAL RULES.

"(a) Ozone-Depleting Chemical.—For purposes of this sub-

chapter

—

"(1) In general.—The term 'ozone-depleting chemical* means
any substance

—

"(A) which, at the time of the sale or use by the manufac-
turer, producer, or importer, is listed as an ozone-depleting
chemical in the table contained in paragraph (2), and

"(B) which is manufactured or produced in the United
States or entered into the United States for consumption,
use, or warehousing.

"(2) Ozone-depleting chemicals.—
"Common name: Chemical nomenclature:

CFC-1 1 trichlorofluoromethane
CFC-12 dichlorodifluoromethane
CFC-113 trichlorotrifluoroethane
CFC-114 l,2-dichloro-l,l,2,2-tetra-fluoroethane

CFC-115 chloropentafluoroethane
Halon-1211 bromochlorodifluoromethane
Halon-1301 bromotrifluoromethane
Halon-2402 dibromotetrafluoroethane.

"(b) Ozone-Depletion Factor.—For purposes of this subchapter,
the term *ozone-depletion factor* means, with respect to an ozone-
depleting chemical, the factor assigned to such chemical under the
following table:

"Ozone-depleting chemical: Ozone-depletion factor:

CFC-11 1.0

CFC-12 1.0

CFC-1 13 0.8

CFC-114 1.0

CFC-115 0.6

Halon-1211 3.0

Halon-1301 10.0

Halon-2402 6.0.

"(c) Imported Taxable Product.—For purposes of this sub-
chapter

—

"(1) In general.—The term 'imported taxable product' means
any product (other than an ozone-depleting chemical) entered
into the United States for consumption, use, or warehousing if

any ozone-depleting chemical was used £is material in the manu-
facture or production of such product.

"(2) De minimis exception.—The term 'imported taxable
product' shall not include any product specified in regulations
prescribed by the Secretary as using a de minimis amount of
ozone-depleting chemicals as materials in the manufacture or
production thereof. The preceding sentence shall not apply to
any product in which any ozone-depleting chemical is used for

purposes of refrigeration or air conditioning, creating an aerosol
or foam, or manufacturing electronic components.
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"(d) Exceptions.— ;

"(1) Recycung.—No tax shall be imposed by section 4681 on
I

any ozone-depleting chemical which is diverted or recovered in
the United States as part of a recycling process (and not as part

|

of the original manufacturing or production process). I

"(2) Use in further manufacture.—
j

"(A) In general.—No tax shall be imposed by section
4681—

I

"(i) on the use of any ozone-depleting chemical in the i

manufacture or production of any other chemical if the

!

ozone-depleting chemical is entirely consumed in such i

use,
I

"(ii) on the sale by the manufacturer, producer, or
|

importer of any ozone-depleting chemical— i

"(I) for a use by the purchaser which meets the 1

requirements of clause (i), or '

"(II) for resale by the purchaser to a second I

purchaser for a use by the second purchaser which
\

meets the requirements of clause (i). i

Clause (ii) shall apply only if the manufacturer, producer,
and importer, and the 1st and 2d purchasers (if any), meet
such registration requirements as may be prescribed by the !

Secretary. i

"(B) Credit or refund.—Under regulations prescribed by i

the Secretary, if— !

"(i) a tax under this subchapter was paid with respect
j

to any ozone-depleting chemical, and
"(ii) such chemical was used (and entirely consiuned)

by any person in the manufacture or production of any
|

other chemical,
then an amount equal to the tax so paid shall be allowed as

;

a credit or refund (without interest) to such person in the
,

same manner as if it were an overpajonent of tax imposed
,

by section 4681.
!

"(3) Exports.—
|

"(A) In general.—Except as provided in subparagraph
j

(B), rules similar to the rules of section 4662(e) (other than
|

section 4662(eX2XAXiiXII)) shall apply for purposes of this
|

subchapter.
"(B) Limit on benefit.—

"(i) In general.—The aggregate tax benefit allow-
|

able under subparagraph (A) with respect to ozone-
i

depleting chemicals manufactured or produced by any
;

person during a calendar year shall not exceed the sum '.

of— !

"(I) the amount equal to the 1986 export percent-
i

age of the aggregate tax imposed by this sub- '

chapter with respect to ozone-depleting chemicals
i

manufactured or produced by such person during
j

such calendar year (other than chemicals with re-

spect to which subclause (II) applies), and
"(II) the aggregate tax imposed by this sub- i

chapter with respect to any additional production
allowance granted to such person with respect to i

ozone-depleting chemicals manufactured or pro- I

duced by such person during such calendar year by
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the Environmental Protection Agency under 40
CFR Part 82 (as in effect on September 14, 1989).

"(ii) 1986 EXPORT PERCENTAGE.—A person's 1986
export percentage is the percentage equal to the ozone-
depletion factor adjusted pounds of ozone-depleting
chemicals manufactured or produced by such person
during 1986 which were exported during 1986, divided
by the ozone-depletion factor adjusted pounds of all

ozone-depleting chemicals manufactured or produced
by such person during 1986. The percentage deter-

mined under the preceding sentence shall be based on
data published by the Environmental Protection
Agency.

"(e) Other Definitions.—For purposes of this subchapter

—

"(1) Importer.—The term ^importer' means the person enter-

ing the article for consumption, use, or warehousing.
"(2) United states.—The term 'United States' has the mean-

ing given such term by section 4612(aX4).

"(f) Special Rules.—
"(1) Fractional parts of a pound.—In the case of a fraction

of a pound, the tax imposed by this subchapter shall be the
same fraction of the amount of such tax imposed on a whole
pound.

"(2) Disposition of revenues from Puerto rico and the
VIRGIN islands.—The provisions of subsections (aX3) and (b)(3)

of section 7652 shall not apply to any tax imposed by this

subchapter.
"(g) Phase-In of Tax on Certain Substances.—

"(1) Treatment for 1990.—
"(A) Halons.—The term 'ozone-depleting chemical' shall

not include halon-1211, halon-1301, or halon-2402 with re-

spect to any sale or use during 1990.

"(B) Chemicals used in rigid foam insulation.—No tax
shall be imposed by section 4681

—

"(i) on the use during 1990 of any substance in the
manufacture of rigid foam insulation,

"(ii) on the sale during 1990 by the manufacturer,
producer, or importer of any substance

—

"(I) for use by the purchaser in the manufacture
of rigid foam insulation, or

"(II) for resale by the purchaser to a second
purchaser for such use by the second purchaser, or

"(iii) on the sale or use during 1990 by the importer
of any rigid foam insulation.

Clause (ii) shall apply only if the manufacturer, producer, and
importer, and the 1st and 2d purchasers (if any) meet such
registration requirements as may be prescribed by the Sec-
retary.

"(2) Treatment for 1991, 1992, and 1993.—
"(A) Halons.—The tax imposed by section 4681 during

1991, 1992, or 1993 by reason of the treatment of halon-
1211, halon-1301, and halon-2402 as ozone-depleting chemi-
cals shall be the applicable percentage (determined under
the following table) of the amount of such tax which would
(but for this subparagraph) be imposed.
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The applicable percentage is:

"In the case of:

For For For
sales or sales or sales or
use use use

during during during
1991 1992 1993

Halon-1211

Halon-1301

Halon-2402

6.0

1.8

3.0

5.0

1.5

2.5

3.3

1.0

1.6.

"(B) Chemicals used in rigid foam insulation.—In the
]

case of a sale or use during 1991, 1992, or 1993 on which no
|

tax would have been imposed by reason of peiragraph (IXB) !

had such sale or use occurred during 1990, the tax imposed
|

by section 4681 shall be the applicable percentage (deter-

mined in accordance with the following table) of the
amount of such tax which would (but for this subparagraph)
be imposed.

"In the case of sales or
use during: The applicable percentage is:

1991 18
1992 15
1993 10.

"(3) Overpayments with respect to chemicals used in rigid
FOAM INSULATION.—If any substance on which tax weis paid
under this subchapter is used during 1990, 1991, 1992, or 1993 by
any person in the manufacture of rigid foam insulation, credit

or refund (without interest) shall be allowed to such person an
amount equal to the excess of—

"(A) the tax paid under this subchapter on such sub-
stance, over

"(B) the tax (if any) which would be imposed by section
4681 if such substance were used for such use by the
manufacturer, producer, or importer thereof on the date of
its use by such person.

"Amounts payable under the preceding sentence with respect to

uses during the taxable year shall be treated as described in

section 34(a) for such year unless claim therefor has been timely
filed under this paragraph.

"(h) Imposition of Floor Stocks Taxes.—
"(1) January i, 1990, tax.—On any ozone-depleting chemical

which on January 1, 1990, is held by any person (other than the
manufacturer, producer, or importer thereof) for sale or for use
in further manufacture, there is hereby imposed a floor stocks
tax in an amount equal to the tax which would be imposed by
section 4681 on such chemical if the sale of such chemical by the
manufacturer, producer, or importer thereof had occurred
during 1990.

"(2) Other tax-increase dates.—
"(A) In general.—If, on any tax-increase date, any ozone-

depleting chemical is held by any person (other than the
manufacturer, producer, or importer thereof) for sale or for

use in further manufacture, there is hereby imposed a floor

stocks tax.

"(B) Amount of tax.—The amount of the tax imposed by
subparagraph (A) shall be the excess (if any) of—

"(i) the tax which would be imposed under section

4681 on such substance if the sale of such chemical by
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the manufacturer, producer, or importer thereof had
occurred on the tax-increase date, over

"(ii) the prior tax (if any) imposed by this subchapter
on such substance.

"(C) Tax-increase date.—For purposes of this paragraph,
the term 'tax-increase date' means January 1 of 1991, 1992,

1993, and 1994.

"(3) Due date.—The taxes imposed by this subsection on
January 1 of any calendar year shall be paid on or before April

1 of such year.
"(4) Appucation of other laws.—All other provisions of law,

including penalties, applicable with respect to the taxes im-

posed by section 4681 shall apply to the floor stocks taxes

imposed by this subsection."

(b) Clerical Amendment.—The table of subchapters for chapter
38 is amended by adding at the end thereof the following new item:

"Subchapter D. Ozone-depleting chemicals, etc."

(c) Effective Date.— 26 use 4681

(1) In general.—The amendments made by this section shall

take effect on January 1, 1990.

(2) No DEPOSITS REQUIRED BEFORE APRIL 1, 1990.—No depOSit of

any tax imposed by subchapter D of chapter 38 of the Internal

Revenue Code of 1986, as added by this section, shall be required
to be made before April 1, 1990.

(3) Notification of changes in international agree-
ments.—The Secretary of the Treasury or his delegate shall

notify the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate of

changes in the Montreal Protocol and of other international

agreements to which the United States is a signatory relating to

ozone-depleting chemicals.

SEC. 7507. ACCELERATION OF DEPOSIT REQUIREMENTS FOR GASOLINE
EXCISE TAX.

(a) In General.—Section 6302 (relating to mode or time of collec-

tion), as amended by section 7502, is amended by redesignating
subsection (f) as subsection (g) and by inserting after subsection (e)

the following new subsection:

"(f) Time for Deposit of Taxes on Gasoune.—
"(1) General rule.—Notwithstanding section 518 of the

Highway Revenue Act of 1982, any person whose liability for

tax under section 4081 is payable with respect to semimonthly
periods shall, not later than September 27, make deposits of
such tax for the period beginning on September 16 and ending
on September 22.

"(2) Special rule where due date falls on Saturday,
SUNDAY, OR HOLIDAY.—If, but for this paragraph, the due date District of

under paragraph (1) would fall on a Saturday, Sunday, or Columbia,

holiday in the District of Columbia, such due date shall be
deemed to be the immediately preceding day which is not a
Saturday, Sunday, or such a holiday."

(b) Effective Date.—The amendment made by subsection (a) 26 USC 6302

shall apply to payments of taxes for tax periods beginning after note.

December 31, 1989.
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SEC. 7508. TAXATION OF BULK CIGAR IMPORTS.
'

(a) In General.—Subsection (c) of section 5704 (relating to tobacco ^

products and cigarette papers and tubes released in bond from
|

customs custody) is amended by inserting "or to a manufacturer of
|

tobacco products or cigarette papers and tubes if such articles are ;

not put up in packages," after "export warehouse,". I

26 use 5704 (b) EFFECTIVE Date.—The amendment made by subsection (a) i

p'Ot®- shall apply to articles imported or brought into the United States I

after the date of the enactment of this Act.

i

Subtitle F—Miscellaneous Provisions
|

Real property PART I—LIMITATION ON NONRECOGNITION FOR
j

CERTAIN EXCHANGES I

I

SEC. 7601. LIKE KIND EXCHANGES BETWEEN RELATED PERSONS.

(a) Special Rules for Exchanges Between Related Persons, ^

^

Etc.—Section 1031 (relating to exchange of property held for
\

productive use or investment) is amended by adding at the end
thereof the following new subsections: '

"(f) Special Rules for Exchanges Between Related Persons.—
"(1) In general.—If— i

"(A) a taxpayer exchanges property with a related
1

person,
i

"(B) there is nonrecognition of gain or loss to the tax-

payer under this section with respect to the exchange of
\

such property (determined without regard to this subsec-
i

tion), and
|

"(C) before the date 2 years after the date of the last
i

transfer which was part of such exchange— i

"(i) the related person disposes of such property, or 1

"(ii) the taxpayer disposes of the property received in i

the exchange from the related person which was of like I

kind to the property transferred by the taxpayer, 1

there shall be no nonrecognition of gain or loss under this
|

section to the taxpayer with respect to such exchange; except
|

that any gain or loss recognized by the taxpayer by reason of

this subsection shall be taken into account as of the date on
which the disposition referred to in subparagraph (C) occurs,

j

"(2) Certain dispositions not taken into account.—For
|

purposes of paragraph (1)(C), there shall not be taken into
j

account any disposition

—

"(A) after the earlier of the death of the taxpayer or the
|

death of the related person,
"(B) in a compulsory or involuntary conversion (within

the meaning of section 1033) if the exchange occurred
|

before the threat or imminence of such conversion, or
j

"(C) with respect to which it is established to the satisfac-

tion of the Secretary that neither the exchange nor such
|

disposition had as one of its principal purposes the avoid- !

ance of Federal income tax. !

"(3) Related person.—For purposes of this subsection, the
|

term 'related person' means any person bearing a relationship
]

to the taxpayer described in section 267(b).
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"(4) Treatment of certain transactions.—This section shall

not apply to any exchange which is part of a transaction (or

series of transactions) structured to avoid the purposes of this

subsection.

"(g) Special Rule Where Substantial Diminution of Risk.—
"(1) In general.—If paragraph (2) applies to any property for

any period, the running of the period set forth in subsection

(f)(1)(C) with respect to such property shall be suspended during
such period.

"(2) Property to which subsection applies.—This paragraph
shall apply to any property for any period during which the
holder's risk of loss with respect to the property is substantially

diminished by

—

"(A) the holding of a put with respect to such property,

"(B) the holding by another person of a right to acquire
such property, or

"(C) a short sale or any other transaction.

"(h) Special Rule for Foreign Real Property.—For purposes of
this section, real property located in the United States and real

property located outside the United States are not property of a like

kind."

(b) Effective Date.— 26 USC 1031

(1) In general.—Except as provided in paragraph (2), the
amendments made by this section shall apply to transfers after

July 10, 1989, in taxable years ending after such date.

(2) Binding contract.—The amendments made by this sec-

tion shall not apply to any transfer pursuant to a written
binding contract in effect on July 10, 1989, and at all times
thereafter before the transfer.

PART II—MINIMUM TAX PROVISIONS

SEC. 7611. SIMPLIFICATION OF ADJUSTED CURRENT EARNINGS PREF-
ERENCE.

(a) EUMINATION OF BoOK LIMITATIONS ApPUCABLE TO DEPRECIA-
TION.

—

(1) In general.—
(A) Clause (i) of section 56(g)(4)(A) (relating to deprecia-

tion) is amended to read as follows:

"(i) Property placed in service after 1989.—The
depreciation deduction with respect to any property
placed in service in a taxable year beginning after 1989
shall be determined under the alternative system of
section 168(g)."

(B) Subparagraph (A) of section 56(g)(4) is amended by
striking clauses (v) and (vi) and by redesignating clause (vii)

as clause (v).

(2) Technical amendment.—Clause (iii) of section 56(g)(4)(A)

is amended by inserting "and which is placed in service in a
taxable year beginning before 1990" after "thereof) applies".

(b) Treatment of Certain Earnings and Profits Adjust-
ments.—Subparagraph (D) of section 56(g)(4) is amended to read as
follows:

"(D) Certain other earnings and profits adjust-
ments.—
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"(i) Intangible drilling costs.—The adjustments
provided in section 312(n)(2)(A) shall apply in the case
of amounts paid or incurred in taxable years beginning
after December 31, 1989.

"(ii) Certain amortization provisions not to
\

APPLY.—Sections 173 and 248 shall not apply to >

expenditures paid or incurred in taxable year begin-
'

ning after December 31, 1989.
j

"(iii) LIFO INVENTORY ADJUSTMENTS.—The adjust- I

ments provided in section 312(n)(4) shall apply.

"(iv) Installment sales.—In the case of any install-

ment sale in a taxable year beginning after December
31, 1989, adjusted current earnings shall be computed
as if the corporation did not use the installment
method. The preceding sentence shall not apply to the

I

applicable percentage (as determined under section
I

453A) of the gain from any installment sale with re-
|

spect to which section 453A(a)(l) applies."

(c) Elimination of Book Limitation on Depletion.—Subpara-
|

graph (G) of section 56(g)(4) is amended to read as follows:

"(G) Depletion.—The allowance for depletion with re-

spect to any property placed in service in a taxable year
,

beginning after 1989 shall be cost depletion determined
i

under section 611."
i

(d) Treatment of Certain Dividends.—Clause (ii) of section
j

56(g)(4XC) is amended to read as follows:
I

"(ii) Special rule for certain dividends.— '

"(I) In general.—Clause (i) shall not apply to
I

any deduction allowable under section 243 or 245 i

for any dividend which is a 100-percent dividend or
|

which is received from a 20-percent owned corpora-
\

tion (as defined in section 243(c)(2)), but only to the '

extent such dividend is attributable to income of !

the pajdng corporation which is subject to tax I

under this chapter (determined after the applica-
|

tion of sections 936 and 921).

"(II) 100-percent dividend.—For purposes of the
subclause (I), the term '100 percent dividend'

\

means any dividend if the percentage used for i

purposes of determining the amount allowable as a
deduction under section 243 or 245 with respect to

,

such dividend is 100 percent."
j

(e) Special Rule for Certain Dividends Received by Coopera-
tives.—Subparagraph (C) of section 56(g)(4) is amended by adding at '

the end thereof the following new clause:
|

"(iv) Special rule for certain dividends received
|

BY certain cooperatives.—In the case of a cooperative
i

described in section 927(a)(4), clause (i) shall not apply :

to any amount allowable as a deduction under section i

245(c)." !

(0 Technical and Conforming Amendments.—
(1) Clause (i) of section 56(gX4)(H) is amended by striking

j

"after the date of the enactment of the Tax Reform Act of 1986"
:

and inserting "in a taxable year beginning after 1989". i

(2) Clause (i) of section 56(g)(4)(B) is amended by adding at the
|

end thereof the following new sentence:

1
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"The preceding sentence shall not apply in the case of
any amount excluded from gross income under section

108 (or the corresponding provisions of prior law)."

(3) Clause (iii) of section 56(gX4XB) is hereby repealed.

(4) Paragraph (5) of section 56(g) is amended by striking

subparagraphs (A) and (C) and by redesignating subparagraphs
(B) and (D) as subparagraphs (A) and (B), respectively.

(5)(A) Clause (ii) of section 312(nX2)(A) is amended by striking

"in which the production from the well begins" and inserting

"in which such amount was paid or incurred".

(B) Paragraph (1) of section 59(e) is amended by inserting

before the period at the end thereof: "(or, in the case of a
qualified expenditure described in paragraph (2XC), over the 60-

month period beginning with the month in which such expendi-
ture was paid or incurred)".

(6) Subsection (i) of section 59 is amended

—

(A) by striking "interest shall" and inserting "any
amount shall", and

(B) by striking "Interest" in the subsection heading and
inserting "Amounts".

(g) Effective Dates.— 26 USC 56 note.

(1) In general.—Except as otherwise provided in this subsec-

tion, the amendments made by this section shall apply to

taxable years beginning after December 31, 1989.

(2) Intangible drilling costs.—The amendments made by
subsection (f)(5) shall apply to costs paid or incurred in taxable
years beginning after December 31, 1989.

(3) Regulations on earnings and profits rules.—Not later

than March 15, 1991, the Secretary of the Treasury or his
delegate shall prescribe initial regulations providing guidance
as to which items of income are included in adjusted current
earnings under section 56(gX4XB)(i) of the Internal Revenue
Code of 1986 and which items of deduction are disallowed under
section 56(g)(4)(C) of s^ch Code.

SEC. 7612. OTHER MODIFICATIONS TO MINIMUM TAX.

(a) Modification to Corporate Minimum Tax Credit.—
(1) In general.—Subparagraph (B) of section 53(dXl) (relating

to credit not allowed for exclusion preferences) is amended by
adding at the end thereof the following new clause:

"(iv) Credit allowable for exclusion preferences
OF CORPORATIONS.—In the case of a corporation

—

"(I) the preceding provisions of this subpara-
graph shall not apply, and

"(II) the adjusted net minimum tax for any tax-

able year is the amount of the net minimum tax
for such year increased by the amount of any
credit not allowed under section 29 solely by reason
of the application of section 29(bX5XB)."

(2) Conforming amendment.—Clause (ii) of section 53(dXlXB)
is amended

—

(A) by striking "subsections (bXD and (c)(3)" and inserting
"subsection (bXD", and

(B) by striking the last sentence.
(8) Effective date.—The amendments made by this subsec- 26 USC 53 note,

tion shall apply for purposes of determining the adjusted net
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minimum tax for taxable years beginning after December 31,

1989.

(b) Adjustment for Disallowed Portion of Orphan Drug
Credit.—

(1) In general.—Clauses (iii) and (iv) of section 53(d)(1)(B) (as

amended by subsection (a)) are each amended by inserting after

"section 29(d)(5XB)" the following: "or not allowed under section
28 solely by reason of the application of section 28(d)(2)(B)".

26 use 53 note. (2) EFFECTIVE DATE.—The amendment made by paragraph (1)

shall apply for purposes of determining the amount of the
minimum tax credit for taxable years beginning after December
31, 1989; except that, for such purposes, section 53(b)(1) of the
Internal Revenue Code of 1986 shall be applied as if such
amendment had been in effect for all prior taxable years.

(c) Exemption for Certain Home Construction Contracts.—
(1) In general.—Paragraph (3) of section 56(a) (relating to

treatment of certain long-term contracts) is amended by strik-

ing "with respect to which the requirements of clauses (i) and
(ii) of section 460(e)(1)(B) are met".

26 use 56 note. (2) EFFECTIVE DATE.—The amendment made by paragraph (1)

shall apply to contracts entered into in taxable years beginning
after September 30, 1990.

(d) Treatment of Certain Research and Experimental
Expenditures.—

(1) In general.—Paragraph (2) of section 56(b) (relating to

circulation and research and experimental expenditures) is

amended by adding at the end thereof the following new
subparagraph:

"(D) Exception for certain research and experi-

mental EXPENDITURES.—If the taxpayer materially partici-

pates (within the meaning of section 469(h)) in an activity,

this paragraph shall not apply to any amount allowable as

a deduction under section 174(a) for expenditures paid or

incurred in connection with such activity."

26 use 56 note. (2) EFFECTIVE DATE.—The amendment made by paragraph (1)

shall apply to taxable years beginning after December 31, 1990.

(e) 90-Percent Limitation on Foreign Tax Credit Not To Apply
TO Certain Corporations.—

(1) In general.—Paragraph (2) of section 59(a) (relating to

limitation of foreign tax credit to 90-percent of tax) is amended
by adding at the end thereof the following new subparagraph:

"(C) Exception.—Subparagraph (A) shall not apply to

any domestic corporation if—
"(i) more than 50 percent of the stock of such domes-

tic corporation (by vote and value) is owned by United
States persons who are not members of an affiliated

group (as defined in section 1504 of such Code) which
includes such corporation.

International "(ii) all of the activities of such corporation are con-
agreements, ducted in 1 foreign country with which the United

States has an income tax treaty in effect and such
treaty provides for the exchange of information be-

tween such foreign country and the United States,

"(iii) all of the current earnings and profits of such
corporation are distributed at least annually (other

than current earnings and profits retained for normal
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maintenance or capital replacements or improvements
of an existing business), and

"(iv) all of such distributions by such corporation to

United States persons are used by such persons in a
trade or business conducted in the United States."

Il

(2) Effective date.— 26 USC 59 note.

;!
(A) In general.—The amendment made by paragraph (1)

j
shall apply to taxable years beginning after March 31, 1990.

'i

(B) Special rule for year which includes march 31,

1990.—In the case of any taxable year (of a corporation

I
described in subparagraph (C) of section 59(aX2) of the

j
Internal Revenue Code of 1986 (as added by paragraph (1)))

which begins after December 31, 1989, and includes March
31, 1990, the amount determined under clause (ii) of section
59(a)(2)(A) of such Code shall be an amount which bears the

I

same ratio to the amount which would have been deter-
mined under such clause without regard to this subpara-

!
graph as the number of days in such taxable year on or

I

before March 31, 1990, bears to the total number of days in
such taxable year,

(f) Study of Depreciation Treatment of Certain Vehicles.—
|:

(1) In general.—The Secretary of the Treasury or his dele-

j

gate shall conduct a study on the proper class life for cars and
light trucks.

(2) Report.—Not later than the day 1 year after the date of
the enactment of this Act, the Secretary shall submit a report to

j
the Committee on Ways and Means of the House of Representa-
tives and the Committee on Finance of the Senate on the report
conducted under paragraph (1), together with such rec-

ommendations as he may deem advisable.

PART III—ACCOUNTING PROVISIONS

SEC. 7621. REPEAL OF COMPLETED CONTRACT METHOD OF ACCOUNTING
FOR LONG-TERM CONTRACTS.

(a) In General.—Subsection (a) of section 460 (relating to special

j
rules for long-term contracts) is amended to read as follows:

I
"(a) Requirement That Percentage of Completion Method Be

I

Used.—In the case of any long-term contract, the taxable income
from such contract shall be determined under the percentage of

i
completion method (as modified by subsection (b))."

I

(b) Election to Use Modified Percentage of Completion

I

Method.—Subsection (b) of section 460 (as amended by subsection

I

(cXD) is amended by adding at the end thereof the following new
paragraph:

!

"(5) Election to use io-percent method.—
i "(A) General rule.—In the case of any long-term con-

I
tract with respect to which an election under this para-
graph is in effect, the 10-percent method shall apply in
determining the taxable income from such contract.

"(B) 10-percent method.—For purposes of this para-
graph-

ed) In general.—The 10-percent method is the
percentage of completion method, modified so that any
item which would otherwise be taken into account in
computing taxable income with respect to a contract
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for any taxable year before the 10-percent year is taken
into account in the 10-percent year.

"(ii) 10-PERCENT YEAR.—The term '10-percent year*
means the 1st taxable year as of the close of which at

|

least 10 percent of the estimated total contract costs
have been incurred. I

"(C) Election.—An election under this paragraph shall ?

apply to all long-term contracts of the taxpayer which are
I

entered into during the taxable year in which the election i

is made or any subsequent taxable year. i)

"(D) Coordination with other provisions.—
"(i) Simplified method op cost allocation.—This

[

paragraph shall not apply to any taxpayer which uses a i

simplified procedure for allocation of costs under para- '

graph (3XA).
j

"(ii) Look-back method.—The 10-percent method
shall be taken into account for purposes of applying the

|

look-back method of paragraph (2) to any taxpayer
i

making an election under this paragraph." '

(c) Conforming Amendments.—
(1) Subsection (b) of section 460 is amended by striking para-

graph (1) and by redesignating paragraphs (2) through (5) as
paragraphs (1) through (4), respectively.

(2) Paragraph (1) of section 460(b), as redesignated by para-
graph (1), is amended—

;

(A) by striking "paragraph (4)" and inserting "paragraph i

(3)" and
(B) by striking "paragraph (3)" and inserting "para-

graph (2)".
I

(3) Paragraph (3) of section 460(b), as redesignated by para-
|

graph (1), is amended by striking "Paragraph (2)(B) and subsec-
tion (aX2)" and inserting "Paragraph (IXB)^

(4) Subparagraph (A) of section 460(bX4), as redesignated by
paragraph (1), is amended

—

(A) by striking "paragraph (3)" each place it appears and
inserting "paragraph (2)",

(B) by striking paragraph (3)(B)" and inserting "para-
graph (2XB)", and

(C) by striking "paragraph (3XA)" and inserting "para-
graph (2XA)".

(5) Paragraph (5) of section 460(e) is amended by striking so
much of such paragraph as precedes subparagraph (A) and
inserting the following:

"(5) Special rule for REsmENTiAL construction contracts
which are not home construction contracts.—In the case of
any residential construction contract which is not a home
construction contract, subsection (a) (as in effect on the day
before the date of the enactment of the Revenue Reconciliation
Act of 1989) shall apply except that such subsection shall be
applied

—

26 use 460 note. (d) EFFECTIVE DaTE.—
(1) In general.—Except as provided in paragraph (2), the

amendments made by this section shall apply to contracts
entered into on or after July 11, 1989.

(2) Binding bids.—The amendments made by this section
shall not apply to any contract resulting from the acceptance of
a bid made oefore July 11, 1989. The preceding sentence shall
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apply only if the bid could not have been revoked or altered at

I any time on or after July 11, 1989.

(3) Special rule for certain ship contracts.—The amend-
ments made by this section shall not apply in the case of a
qualified ship contract (as defined in section 10203(b)(2XB) of the

j

Revenue Act of 1987).

SEC. 7622. CHANGES IN TREATMENT OF TRANSFERS OF FRANCHISES,

I

TRADEMARKS, AND TRADE NAMES.

' (a) Contingent Payments.—Paragraph (1) of section 1253(d)
(relating to treatment of payments by transferee) is amended to read
as follows:

"(1) Contingent serial payments.—
"(A) In general.—Any amount described in subpara-

graph (B) which is paid or incurred during the taxable year
on account of a transfer, sale, or other disposition of a
franchise, trademark, or trade name shall be allowed as a
deduction under section 162(a) (relating to trade or business
expenses).

(B) Amounts to which paragraph appues.—An
amount is described in this subparagraph if it

—

"(i) is contingent on the productivity, use, or disposi-

tion of the franchise, trademark, or trade name, and
"(ii) is paid as part of a series of payments

—

"(I) which are payable not less frequently than
annually throughout the entire term of the trans-

fer agreement, and
"(II) which are substantially equal in amount (or

payable under a fixed formula)."
(b) $100,000 Limitation on Certain Payments.—

(1) In general.—Paragraph (2) of section 1253(d) is amended
by adding at the end thereof the following new subparagraph:

"(B) $100,000 limitation on deductibility of principal
SUM.—Subparagraph (A) shall not apply if the principal
sum referred to in such subparagraph exceeds $100,000. For
purposes of the preceding sentence, all payments which are
part of the same transaction (or a series of related trans-

actions) shall be taken into account as payments with
respect to each such transaction."

(2) Conforming amendments.—Paragraph (2) of section
1253(d) is amended

—

(A) by striking all that precedes "If and inserting:
"(2) Certain payments in discharge of principal sums.—

"(A) In general.—", and
(B) by redesignating subparagraphs (A), (B), and (C) as

clauses (i), (ii), and (iii), respectively, and by redesignating
clauses (i) and (ii) of subparagraph (B) as subclauses (I) and
(II), respectively.

I
(c) Other Payments, Etc.—Section 1253(d) is amended by adding

I

at the end thereof the following new paragraphs:
"(3) Other payments.—

"(A) In general.—Any amount paid or incurred on ac-

count of a transfer, sale, or other disposition of a franchise,
trademark, or trade name to which paragraph (1) or (2) does
not apply shall be treated as an amount chargeable to

capital account.
"(B) Election to recover amounts over 25 years.—
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"(i) In GENERAL.~If the taxpayer elects the applica- <

tion of this subparagraph, an amount chargeable to
i

capital account

—

"(I) to which paragraph (1) would apply but for
subparagraph (BXii) thereof, or

"(n) to which paragraph (2) would apply but for
subparagraph (B) thereof,

shall be allowed as a deduction ratably over the 25-year
period beginning with the taxable year in which the
transfer occurs.

"(ii) Consistent treatment.—An election under
clause (i) shall apply to all amounts which are part of
the same transaction (or a series of related trans-

actions).
I

"(4) Renewals, etc.—For purposes of determining the term of I

a transfer agreement or any period of amortization under this i

subsection, there shall be taken into account all renewal options
(and any other period for which the parties reasonably expect

I

the agreement to be renewed).
"(5) Certain rules made appucable.—Rules similar to the

rules of section 168(iX7) shall apply for purposes of this subsec- i

tion.". I

(b) Technical Amendments.—
|

(1) Depreciation allowable.—Subsection (r) of section 167 is
i

hereby repealed.

(2) Deduction subject to recapture.—
(A) Subparagraph (C) of section 1245(aX2) is amended by

striking "or 193" and inserting "193, or 1253(d) (2) or (3)".

(B) The material preceding subparagraph (A) of section

1245(aX3) is amended by striking "section 185" and insert-

ing "section 185 or 1253(d) (2) or (3)".

26 use 167 note. (c) EFFECTIVE DaTE.—
(1) In general.—The amendments made by this section shall

apply to transfers after October 2, 1989.

(2) Binding contract.—The amendments made by this sec-

tion shall not apply to any transfer pursuant to a written
binding contract in effect on October 2, 1989, and at all times
thereafter before the transfer.

PART IV—EMPLOYMENT TAX PROVISIONS

SEC. 7631. TREATMENT OF AGRICULTURAL WORKERS UNDER WAGE
WITHHOLDING.

(a) In General.—Paragraph (2) of section 3401(a) (defining wages)
is amended to read as follows:

"(2) for agricultural labor (as defined in section 3121(g)) unless
the remuneration paid for such labor is wages (as defined in

section 3121(a)); or".

(b) Crew Leader Rules To Apply.—Section 3401 is amended by
adding at the end thereof the follo¥dng new subsection:

"(h) Crew Leader Rules To Apply.—Rules similar to the rules of

section 3121(o) shall apply for purposes of this chapter."

26 use 3401 (c) Effective Date.—The amendments made by this section shall
note. apply to remuneration paid after December 31, 1989.
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SEC. 7632. ACCELERATION OF DEPOSIT REQUIREMENTS.

(a) In General.—Section 6302 (relating to mode or time for

collection), as amended by this title, is amended by redesignating
subsection (g) as subsection (h) and by inserting after subsection (6
the following new subsection:

"(g) Deposits of Social Security Taxes and Withheld Income
Taxes.—

"(1) In general.—If, imder regulations prescribed by the
Secretary, a person is required to make deposits of taxes im-
posed by chapters 21 and 24 on the basis of eighth-month
periods, such person shall, for the years specified in paragraph
(2), make deposits of such taxes on the applicable banking day
after any day on which such person has $100,000 or more of
such taxes for deposit.

"(2) Specified years.—For purposes of paragraph (1)

—

I

The applicable
I "In the case of: banking day is:

1990 1st

1991 2d
I 1992 3rd

1993 1st

1994 „ 1st."

db) Effective Date.— 26 use 6302

(1) General rule.—Except as provided in paragraph (2), note,

the amendment made by subsection (a) shall apply to

amounts required to be deposited after July 31, 1990.

(2) Rule for 1995 and thereafter.—For calendar year Regulations.

1995 and thereafter, the Secretary of the Treasury shall

prescribe regulations with respect to the date on which
deposits of such taxes shall be made in order to minimize
the unevenness in the revenue effects of the amendment
made by subsection (a).

PART V—OTHER PROVISIONS

SEC. 7641. LIMITATION ON SECTION 104 EXCLUSION.

(a) General Rule.—Section 104(a) (relating to compensation for
injuries or sickness) is amended by adding at the end thereof the
following new sentence: "Paragraph (2) shall not apply to any
punitive damages in connection with a case not involving physicad
injury or physical sickness."

(b) Effective Date.— 26 use 104 note.

(1) In general.—Except as provided in paragraph (2), the
amendment made by subsection (a) shall apply to amounts
received after July 10, 1989, in taxable years en(fing after such

I
date.

1

(2) Exception.—The amendment made by subsection (a) shall
not apply to any amount received

—

I

(A) under any written binding agreement, court decree,
or mediation award in effect on (or issued on or before) July

I

10, 1989, or

I

(B) pursuant to any suit filed on or before July 10, 1989.

SEC. 7642. TREATMENT OF DISTRIBUTIONS BY PARTNERSHIPS OF
CONTRIBUTED PROPERTY.

(a) General Rule.—Subsection (c) of section 704 (relating to

I

contributed property) is amended to read as follows:



I
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;

1

"(c) Contributed Property.— '

"(1) In general.—Under regulations prescribed by the Sec- l

retary—
"(A) income, gain, loss, and deduction with respect to i

property contributed to the partnership by a partner shall k

be shared among the partners so as to take account of the
j

variation between the basis of the property to the partner-
j

ship and its fair market value at the time of contribution, i

and
^

"(B) if any property so contributed is distributed by the
,

partnership (other than to the contributing partner) within I

5 years of being contributed

—

"(i) the contributing partner shall be treated as rec-
i

ognizing gain or loss (as the case may be) from the sale H

of such property in an amount equal to the gain or loss i

which would have been allocated to such partner under ^

subparagraph (A) by reason of the variation described I

in subparagraph (A) if the property had been sold at its
|

fair market value at the time of the distribution, i

"(ii) the character of such gain or loss shall be deter- t

mined by reference to the character of the gain or loss ^

which would have resulted if such property had been
|

sold by the partnership to the distributee, and
"(iii) appropriate adjustments shall be made to the

|

adjusted basis of the contributing partner's interest in
I

the partnership and to the adjusted basis of the prop-
erty distributed to reflect any gain or loss recognized i

under this subparagraph.
f

"(2) Special rule for distributions where gain or loss 6

WOULD NOT BE RECOGNIZED OUTSIDE PARTNERSHIPS.—Under regU-
I

lations prescribed by the Secretary, if— !

"(A) property contributed by a partner (hereinafter re-
\

ferred to as the 'contributing partner') is distributed by the
[

partnership to another partner, and
j

"(B) other property of a like kind (within the meaning of '

section 1031) is distributed by the partnership to the
|

contributing partner not later than the earlier of—
;

"(i) the 180th day after the date of the distribution i

described in subparagraph (A), or
"(ii) the due date (determined with regard to exten-

[

sions) for the contributing partner's return of the tax
imposed by this chapter for the taxable year in which .

the distribution described in subparagraph (A) occurs, '

then to the extent of the value of the property described in i

subparagraph (B), paragraph (IXB) shall be applied as if the
i

contributing partner had contributed to the partnership the

property described in subparagraph (B). ,

"(3) Other rules.—Under regulations prescribed by the Sec-
\

retary, rules similar to the rules of paragraph (1) shall apply to

contributions by a partner (using the cash receipts and disburse-

ments method of accounting) of accounts payable and other
accrued but unpaid items. Any reference in paragraph (1) or (2)

to the contributing partner shall be treated as including a
i

reference to any successor of such partner."
|
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26 use 280F
note.

(b) Effective Date.—The amendment made by subsection (a) 26 use 704 note,

shall apply in the case of property contributed to the partnership
after October 3, 1989, in taxable years ending after such date.

SEC. 7643. DEPRECIATION TREATMENT OF CELLULAR TELEPHONES.

(a) General Rule.—Subparagraph (A) of section 280F(dX4) (defin-

ing listed property) is amended by striking "and" at the end of
clause (iv), by redesignating clause (v) as clause (vi), and by inserting

after clause (iv) the following new clause:

"(v) any cellular telephone (or other similar tele-

communications equipment), and".
(b) Effective Date.—The amendment made by subsection (a)

shall apply to property placed in service or leased in taxable years
beginning after December 31, 1989.

SEC. 7644. ELIMINATION OF RETROACTIVE CERTIFICATION OF EMPLOY-
EES FOR WORK INCENTIVE JOBS CREDIT.

(a) In General.—So much of subparagraph (A) of section 50B(h)(l)

of the Internal Revenue Code of 1954 (as in effect for taxable years
beginning before January 1, 1982) as precedes clause (i) thereof is

amended to read as follows:

"(A) who has been certified (or for whom a written re-

quest for certification has been made) on or before the day
the individual began work for the taxpayer by the Sec-
retary of Labor or by the appropriate agency of State or
local government as

—

(b) Effective Date.—The amendment made by subsection (a)

shall apply for purposes of credits first claimed after March 11, 1987.

SEC. 7645. DISALLOWANCE OF DEPRECL4TION FOR CERTAIN TERM IN-

TERESTS.

(a) General Rule.—Section 167 (as amended by section 7622) is

amended by inserting after subsection (q) the following new subsec-
tion:

"(r) Certain Term Interests Not Depreciable.—
"(1) In GENERAL.—No depreciation deduction shall be allowed

under this section (and no depreciation or amortization deduc-
tion shall be allowed under any other provision of this subtitle)

to the taxpayer for any term interest in property for any period
during which the remainder interest in such property is held
(directly or indirectly) by a related person.

*'(2) Coordination with section 273.—This subsection shall
not apply to any term interest to which section 273 applies.

"(3) Basis adjustments.—If, but for this subsection, a depre-
ciation or amortization deduction would be allowable to the
taxpayer with respect to any term interest in property

—

"(A) the taxpayer's basis in such property shall be re-

duced by any depreciation or amortization deductions dis-

allowed under this subsection, and
"(B) the basis of the remainder interest in such property

shall be increased by the amount of such disallowed deduc-
tions (properly adiusted for any depreciation deductions
allowable under subsection (h) to the taxpayer).

"(4) Special rules.—
"(A) Denial of increase in basis of remainderman.—

No increase in the basis of the remainder interest shall be
made under paragraph (3XB) for any disallowed deductions

26 use SOB
note.

Real property.
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Aliens.
Business and
industry.

26 use 167 note.

26 use 6050H
note.

attributable to periods during which the term interest was
held—

"(i) by an organization exempt from tax under this

subtitle, or
"(ii) by a nonresident alien individual or foreign

corporation but only if income from the term interest is

not effectively connected with the conduct of a trade or
business in the United States.

"(B) Coordination with subsection (h) .—If, but for this

subsection, a depreciation or amortization deduction would
be allowable to any person with respect to any term in-

j

terest in property, the principles of subsection (h) shall
[

apply to such person with respect to such term interest,
i

"(5) Definitions.-For purposes of this subsection

—

"(A) Term interest in property.—The term 'term in-

1

terest in property' has the meaning given such term by
section 1001(eX2). f

"(B) Related person.—The term 'related person' means
|

any person bearing a relationship to the taxpayer described '

in subsection (b) or (e) of section 267. !

"(6) Regulations.—The Secretary shall prescribe such regu-
lations as may be necessary to carry out the purposes of this I

subsection, including regulations preventing avoidance of this I

subsection through cross-ownership arrangements or other- i

wise."
I

(b) Effective Date.—The amendment made by subsection (a)
i

shall apply to interests created or acquired after July 27, 1989, in

taxable years ending after such date.
|

SEC. 7646. REPORTING OF POINTS ON MORTGAGE LOANS.
|

(a) General Rule.—Paragraph (2) of section 6050H(b) (relating to
\

form and manner of returns) is amended by striking "and" at the
end of subparagraph (B), by redesignating subparagraph (C) as

\

subparagraph (D) and by inserting after subparagraph (B) the fol-
i

lowing new subparagraph:
!

"(C) the amount of points on the mortgage received
i

during the calendar year and whether such points were
|

paid directly by the borrower, and".
|

(b) Technical Amendments.—
(1) Subparagraph (B) of section 6050H(bXl) is amended by

.

inserting "(other than points)" after "such interest".
|

(2) Paragraph (2) of section 6050H(d) is amended— i

(A) by inserting "(other than points)" after "subsection
i

(aX2)", and
(B) by inserting before the period at the end thereof the

following: "(and the information required under subsection i

(bX2XC))".
(c) Effective Date.—The amendments made by this section shall

apply to returns and statements the due date for which (determined
\

without regard to extensions) is after December 31, 1991.

SEC. 7647. TREATMENT OF CERTAIN INVESTMENT-ORIENTED LIFE INSUR-
|

ANCE contracts.

(a) General Rule.—Subsection (c) of section 7702A (relating to i

computational rules) is amended by adding at the end thereof the I

following new paragraph:
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I

"(6) Treatment of CERTAm contracts with more than one
INSURED.—If—

-

"(A) a contract provides a death benefit which is payable
only upon the death of 1 insured following (or occurring
simultaneously with) the death of another insured, and

I "(B) there is a reduction in such death benefit below the
lowest level of such death benefit provided under the con-
tract during the 1st 7 contract years,

] this section shall be applied as if the contract had originally
been issued at the reduced benefit level."

(b) Effective Date.—The amendment made by subsection (a) 26USC7702A
shall apply to contracts entered into on or after September 14, 1989. note.

j
PART VI—TAX-EXEMPT BOND PROVISIONS

j

SEC. 7651. TREATMENT OF HEDGE BONDS.

j

(a) In General.—Section 149 (relating to bonds must be registered
I to be tax-exempt; other requirements) is amended by adding at the

I

end thereof the following new subsection:
"(g) Treatment of Hedge Bonds.—

"(1) In general.—Section 103(a) shall not apply to any hedge
' bond unless, with respect to the issue of which such bond is a

part

—

"(A) the requirement of paragraph (2) is met, and
"(B) the requirement of subsection (f)(3) is met.

I "(2) Reasonable expectations as to when proceeds will be
SPENT.—An issue meets the requirement of this paragraph if the
issuer reasonably expects that

—

"(A) 10 percent of the spendable proceeds of the issue will

be spent for the governmental purposes of the issue within
the 1-year period beginning on the date the bonds are
issued,

"(B) 30 percent of the spendable proceeds of the issue will

be spent for such purposes within the 2-year period begin-
ning on such date,

"(C) 60 percent of the spendable proceeds of the issue will
be spent for such purposes within the 3-year period begin-
ning on such date, and

"(D) 85 percent of the spendable proceeds of the issue will

] be spent for such purposes within the 5-year period begin-
' ning on such date.

"(3) Hedge bond.—
"(A) In general.—For purposes of this subsection, the

term 'hedge bond* means any bond issued as part of an
j

issue unless

—

,j
"(i) the issuer reasonably expects that 85 percent of

I

the spendable proceeds of the issue will be used to carry
I

out the governmental purposes of the issue within the

I

3-year period beginning on the date the bonds are

I

issued, and

I

"(ii) not more than 50 percent of the proceeds of the

I

issue are invested in nonpurpose investments (as de-
fined in section 148(f)(6)(A)) having a substantially
guaranteed jdeld for 4 years or more.

"(B) Exception for investment in tax-exempt bonds
I

NOT SUBJECT TO MINIMUM TAX.

—

I
I?

1
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"(i) In general.—Such term shall not include any
bond issued as part of an issue 95 percent of the net
proceeds of which are invested in bonds

—

"(I) the interest on which is not includible in
j

gross income under section 103, and I

"(II) which are not specified private activity
j

bonds (as defined in section 57(a)(5)(C)).

"(ii) Amounts in bona fide debt service fund.—
jAmounts in a bona fide debt service fund shall be
'

treated as invested in bonds described in clause (i).
'

"(iii) Investment earnings held pending reinvest-
ment.—Investment earnings held for not more than 30
days pending reinvestment shall be treated as invested
in bonds described in clause (i).

"(C) Exception for refunding bonds.—
j

"(i) In general.—a refunding bond shall be treated
I

as meeting the requirements of this subsection only if
|

the original bond met such requirements.
"(ii) General rule for refunding of pre-effective

|

date bonds.—A refunding bond shall be treated as
meeting the requirements of this subsection if—

' (I) this subsection does not apply to the original
j

bond,
I

"(II) the average maturity date of the issue of
i

which the refunding bond is a part is not later than
j

the average maturity date of the bonds to be re- i

funded bv such issue, and
'

"(III) trie amount of the refunding bond does not '

exceed the outstanding amount of the refunded
I

bond.
"(iii) Refunding of pre-effective date bonds enti-

I

tled to 5-year temporary period.—A refunding bond
i

shall be treated as meeting the requirements of this
j

subsection if—
|

"(I) this subsection does not apply to the original
j

bond, I

"(II) the issuer resisonably expected that 85 pner- I

cent of the spendable proceeds of the issue of which
the original bond is a part would be used to carry
out the governmental purposes of the issue within
the 5-year period beginning on the date the origi-

nal bonds were issued but did not reasonably
expect that 85 percent of such proceeds would be so
spent within the 3-year period beginning on such
date, and

"(III) at least 85 percent of the spendable pro-

ceeds of the original issue (and all other prior
original issues issued to finance the governmental
purposes of such issue) were spent before the date
the refunding bonds are issued.

"(4) Special rules.—For purposes of this subsection

—

"(A) Construction period in excess of 5 years.—The
Secretary may, at the request of any issuer, provide that
the requirement of paragraph (2) shall be treated as met
with respect to the portion of the spendable proceeds of an
issue which is to be used for any construction project
having a construction period in excess of 5 years if it is
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reasonably expected that such proceeds will be spent over a
reasonable construction schedule specified in such request.

"(B) Rules for determining expectations.—The rules of
subsection (fX2XB) shall apply.

"(5) Regulations.—The Secretary may prescribe regulations

to prevent the avoidance of the rules of this subsection, includ-

ing through the aggregation of projects within a single issue."
' (b) Effective Date.— 26 use 149 note.

(1) In general.—Except as otherwise provided in this subsec-
tion, the amendment made by subsection (a) shall apply to

bonds issued after September 14, 1989.

(2) Bonds sold before September 15, 1989.—The amendment
made by subsection (a) shall not apply to any bond sold before
September 15, 1989, and issued before October 15, 1989.

(3) Bonds with respect to wracH preliminary offering
MATERIALS MAILED.—The amendment made by subsection (a)

shall not apply to any issue issued after the date of the enact-
ment of this Act if the preliminary offering materials with
respect to such issue were mailed (or otherwise delivered) to

members of the imderwriting syndicate before September 15,

1989.

(4) Certain other bonds.—In the case of a bond issued before
January 1, 1991, with respect to which official action was taken
(or a series of official actions were taken), or other comparable
preliminary approval was given, before November 18, 1989,
demonstrating an intent to issue such bonds in a maximum
specified amount for such issue or with a maximum specified

amount of net proceeds of such issue, the issuer may elect to

apply section 149(gX2) of the Internal Revenue Code of 1986 (as

added by this section) by substituting "15 percent" for "10

percent in subparagraph (A) and "50 percent for "60 percent"
in subparagraph (C).

(5) Bonds issued to finance self-insurance funds.—The
amendment made by subsection (a) shall not apply to any bonds
issued before July 1, 1990, to finance a self-insurance fund if

official action was taken (or a series of official actions were
taken), or other comparable preliminary approval was given,
before September 15, 1989, demonstrating an intent to issue
such bonds in a maximum specified amount for such issue or
with a maximum specified amount of net proceeds of such issue.

SEC. 7652. EXCEPTIONS FROM ARBITRAGE REBATE REQUIREMENT.

(a) In general.—Clause (i) of section 148(fK4)(B) (relating to tem-
porary investments) is amended to read as follows:

"(i) In general.—An issue shall, for purposes of this
subsection, be treated as meeting the requirements of
paragraph (2) if—

"(I) the gross proceeds of such issue are expended
for the governmental purposes for which the issue
was issued no later than the day which is 6 months
after the date of issuance of the issue, and

"(11) the requirements of paragraph (2) are met
after such 6 months with respect to earnings on
amounts in any reasonably required reserve or
replacement fund.

Gross proceeds which are held in a bona fide debt
service fund or a reasonably required reserve or
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replacement fund shall not be considered gross pro-i

ceeds for purposes of this subparagraph only. :

(b) Construction Bonds.—Subparagraph (B) of section 148(f)(4)!
(relating to temporary investments) is amended by adding at the end,
thereof the following new clause:

"(iv) 2-YEAR PERIOD FOR CERTAIN CONSTRUCTION
BONDS.—

i

"(I) In general.—In the case of an issue de-i

scribed in subclause (IV), clause (i) shall be applied 1

by substituting '2 years' for '6 months' each place;

it appears.
"(II) Proceeds must be spent within certain!

PERIODS.—Subclause (I) shall not apply to any issue
j

if less than 10 percent of the net proceeds of thej

issue are spent for the governmental purposes of
the issue within the 6-month period beginning on!

the date the bonds are issued, less than 45 percent
of such proceeds are spent for such purposes within'
the 1-year period beginning on such date, less thanj
75 percent of such proceeds are spent for such'
purposes within the 18-month period beginning on
such date, or less than 100 percent of such proceeds
are spent for such purposes within the 2-year!

period beginning on such date. For purposes of the'

preceding sentence, the term net proceeds'

|

includes investment proceeds earned before the
close of the period involved on the investment ot
the sale proceeds of the issue.

"(Ill) Exception for reasonable retainage.—
For purposes of subclause (II), 100 percent of thej

net proceeds of an issue shall be treated as spenti

for the governmental purposes of the issue within:

the 2-year period beginning on the date the bonds,
are issued if such requirement is met within thej

3-year period beginning on such date and suchj

requirement would have been met within such 2-|

year period but for a reasonable retainage (not|

exceeding 5 percent of the net proceeds of the|

issue). i

"(IV) Issues to which subclause (I) appues.— i

An issue is described in this subclause if at least 75
percent of the net proceeds of the issue are to be^
used for construction expenditures with respect tof

property which is owned by a governmental unit or'^

a 501(c)(3) organization. For purposes of the preced-
ing sentence, the term 'construction' includes;

reconstruction and rehabilitation, and section,

142(b)(1) shall apply. An issue is not described in.

this subclause if any bond which is part of such
issue is a bond other than a qualified 501(c)(3) bond,

;

a bond which is not a private activity bond, or a
private activity bond to finance property to be
owned by a governmental unit or a 501(c)(3)

j

organization.
"(V) Election to pay penalty in ueu of^

rebate.—In the case of an issue described in

subclause (IV) which fails to meet the require-i

1
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1 ments of subclause (II), if the issuer elected the

I
application of this subclause, the requirements of

jl
paragraph (2) shall be treated as met if the issuer

pays the penalty under paragraph (7) or pays a
J penalty with respect to the close of each 6 month

I

period after the date the bonds are issued equal to

1
IV2 percent of the amount of the net proceeds of

I
the issue which, as of the close of such period, are

I
not spent as required by subclause (II). The penalty

I

under this subclause shall cease to apply only after

I
the bonds (including any refunding bonds with

i respect thereto) are no longer outstanding,
jl (VI) Election to rebate on earnings on re-

jj

serve.—If the issuer so elects, the term 'net pro-

ceeds' for purposes of subclause (II) shall not in-

elude earnings on any reasonably required reserve

j

or replacement fund and the requirements of para-

I

graph (2) shall apply to such earnings.

I

"(VII) Pooled financing bonds.—At the elec-

I

tion of the issuer of an issue the proceeds of which
1

are to be used to make or finance loans (other than

I

nonpurpose investments) to 2 or more persons, the
periods described in clause (i) and this clause shall

1
begin on the date the loan is made in the case of

j
loans made within the 1-year period after the date
the bonds were issued. In the case of loans made

j

after such 1-year period, the periods described in

clause (i) and this clause shall begin at the close of

such 1-year period.
"(VIII) Portions of issue may be treated sepa-

I

RATELY.—If only a portion of an issue is to be used

I

for construction expenditures referred to in

. subclause (IV), such portion and the other portion

I

of such issue may, at the election of the issuer, be
treated as separate issues for purposes of this

clause and clause (i).

"(IX) Elections.—Any election under this clause
shall be made on or before the date the bonds are

I issued; and, once made, shall be irrevocable."

i

(c) Pooled Financing Bonds.—Subparagraph (A) of section
jl48(cX2) is amended by redesignating subparagraph (D) as subpara-

,
graph (E) and by inserting after subparagraph (C) the following new
subparagraph:

* (D) Bonds used to provide construction financing.—
J, In the case of an issue described in subparagraph (A) any

portion of which is used to make or finance loans for
! construction expenditures (within the meaning of subsec-
i tion (fX4)(B)(iv)(IV))—

"(i) rules similar to the rules of subsection
(f)(4XB)(iv)(VIII) shall apply, and

"(ii) subparagraph (A) shall be applied with respect to
such portion by substituting *2 years' for *6 months'."

(d) Conforming Amendment.—Subclause (I) of section
148(f)(4)(B)(ii) is amended by inserting "each place it appears" after
"'6 months'".

(e) Effective Date.—The amendments made by this section shall 26 USC 148 note,

lapply to bonds issued after the date of the enactment of this Act.
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Improved
Penalty
Administration
and Compliance
Tax Act.
26 use 1 note.

Subtitle G—Revision of Civil Penalties

SEC. 7701. SHORT TITLE.

This subtitle may be cited as the "Improved Penalty Administra- i

tion and Compliance Tax Act".

PART I—DOCUMENT AND INFORMATION RETURN
PENALTIES

SEC. 7711. UNIFORM PENALTIES FOR FAILURES TO COMPLY WITH CER-
TAIN INFORMATION REPORTING REQUIREMENTS.

(a) General Rule.—Part n of subchapter B of chapter 68 (relating

,

to failure to file certain information returns or statements) is

amended to read as follows:

"PART II—FAILURE TO COMPLY WITH CERTAIN
INFORMATION REPORTING REQUIREMENTS

"Sec. 6721. Failure to file correct information returns.

"Sec. 6722. Failure to furnish correct payee statements.

"Sec. 6723. Failure to comply with other information reporting require- f

ments.

"Sec. 6724. Waiver; definitions and special rules.

"SEC. 6721. FAILURE TO FILE CORRECT INFORMATION RETURNS.

"(a) Imposition of Penalty.—
"(1) In GENERAL.—In the case of a failure described in para-

graph (2) by any person with respect to an information return,
such person shall pay a penalty of $50 for each return with
respect to which such a failure occurs, but the total amount
imposed on such person for all such failures during any cal-

endar year shall not exceed $250,000.
"(2) Failures subject to penalty.—For purposes of para-

graph (1), the failures described in this paragraph are

—

"(A) any failure to fQe an information return with the
Secretary on or before the required filing date, and

"(B) any failure to include all of the information required
to be shown on the return or the inclusion of incorrect

information.

"Ob) Reduction Where Correction in Specified Period.—
"(1) Correction within 30 days.—If any failure described in

subsection (aX2) is corrected on or before the day 30 days after

the required filing date

—

"(A) the penalty imposed by subsection (a) shall be $15 in

lieuof $50, and
"(B) the total amount imposed on the person for all such

failures during any calendar year which are so corrected

shall not exceed $75,000.
"(2) Failures corrected on or before august i.—If any

failure described in subsection (aX2) is corrected after the 30th
day referred to in paragraph (1) but on or before August 1 of the
calendar year in which the required filing date occurs

—

"(A) the penalty imposed by subsection (a) shall be $30 in

lieu of $50, and
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"(B) the total amount imposed on the person for all such
failures during the calendar year which are so corrected
shall not exceed $150,000.

"(c) Exception for De Minimis Failures to Include All Re-
quired Information.—

"(1) In general.—If—
"(A) an information return is filed with the Secretary,
"(B) there is a failure described in subsection (a)(2)(B)

I

(determined after the application of section 6724(a)) with
respect to such return, and

"(C) such failure is corrected on or before August 1 of the
calendar year in which the required filing date occurs,

for purposes of this section, such return shall be treated as
having been filed with all of the correct required information.

"(2) Limitation.—The number of information returns to

which paragraph (1) applies for any calendar year shall not
exceed the greater of

—

"(A) 10, or
"(B) one-half of 1 percent of the total number of informa-

tion returns required to be filed by the person during the
calendar year.

"(d) Lower Limitations for Persons With Gross Receipts of
Not More Than $5,000,000.—

"(1) In general.—If any person meets the gross receipts test

of paragraph (2) with respect to any calendar year, with respect
to failures during such taxable year

—

"(A) subsection (a)(1) shall be applied by substituting
^$100,000' for '$250,000',

"(B) subsection (b)(1)(B) shall be applied by substituting
'$25,000' for '$75,000', and

"(C) subsection (bX2)(B) shall be applied by substituting
'$50,000' for '$150,000'.

"(2) Gross receipts test.—
"(A) In general.—A person meets the gross receipts test

of this paragraph for any calendar year if the average
annual gross receipts of such person for the most recent 3
taxable years ending before such calendar year do not
exceed $5,000,000.

"(B) Certain rules made applicable.—For purposes of
subparagraph (A), the rules of paragraphs (2) and (3) of
section 448(c) shall apply.

"(e) Penalty in Case of Intentional Disregard.—If 1 or more
failures described in subsection (a)(2) are due to intentional dis-

regard of the filing requirement (or the correct information report-
ing requirement), then, with respect to each such failure

—

"(1) subsections O^), (c), and (d) shall not apply,
"(2) the penalty imposed under subsection (a) shall be $100, or,

if greater

—

"(A) in the case of a return other than a return required
under section 6045(a), 6041A(b), 6050H, 6050J, 6050K, or
6050L, 10 percent of the aggregate amount of the items
required to be reported correctly, or

"(B) in the case of a return required to be filed by section
6045(a), 6050K, or 6050L, 5 percent of the aggregate amount
of the items required to be reported correctly, and

"(3) in the case of any penalty determined under para-
graph (2)-

11
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|

"(A) the $250,000 limitation under subsection (a) shall not

'

apply, and
|

"(B) such penalty shall not be taken into account in I

applying such limitation (or any similar limitation under
|

subsection (b)) to penalties not determined under para-

'

graph (2).
|

"SEC. 6722. FAILURE TO FURNISH CORRECT PAYEE STATEMENTS.
|

"(a) General Rule.—In the case of each failure described in
subsection (b) by any person with respect to a payee statement, such
person shall pay a penalty of $50 for each statement with respect to

which such a failure occurs, but the total amount imposed on such
person for all such failures during any calendar year shall not
exceed $100,000.

"(b) Failures Subject to Penalty.—For purposes of subsection
|

(a), the failures described in this subsection are

—

"(1) any failure to furnish a payee statement on or before the '

date prescribed therefor to the person to whom such statement
i

is required to be furnished, and
[

"(2) any failure to include all of the information required to '

be shown on a payee statement or the inclusion of incorrect
^

information.
|

"(c) Penalty in Case of Intentional Disregard.—If 1 or more
failures to which subsection (a) applies are due to intentional dis-

;

regard of the requirement to furnish a payee statement (or the i

correct information reporting requirement), then, with respect to I

each failure—
|

"(1) the penalty imposed under subsection (a) shall be $100, or,
j

if greater—
|

"(A) in the case of a payee statement other than a
statement required under section 6045(b), 6041A(e) (in re- !

spect of a return required under section 6041A(b)), 6050H(d),
j

6050J(e), 6050K(b), or 6050L(c), 10 percent of the aggregate
I

amount of the items required to be reported correctly, or I

"(B) in the case of a payee statement required under
section 6045(b), 6050K(b), or 6050L(c), 5 percent of the aggre-

gate amount of the items required to be reported correctly,
i

and '

"(2) in the case of any penalty determined under paragraph
;

(D-
"(A) the $100,000 limitation under subsection (a) shall not

|

apply, and
;

"(B) such penalty shall not be taken into account in

applying such limitation to penalties not determined under
j

paragraph (1).
|

"SEC. 6723. FAILURE TO COMPLY WITH OTHER INFORMATION REPORT-
ING REQUIREMENTS. !

"In the case of a failure by any person to comply with a specified \

information reporting requirement on or before the time prescribed
;

therefor, such person shall pay a penalty of $50 for each such i

failure, but the total amount imposed on such person for all such
^

failures during any calendar year shall not exceed $100,000.



PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2391

•SEC. 6724. WAIVER; DEFINITIONS AND SPECIAL RULES.

"(a) Reasonable Cause Waiver.—No penalty shall be imposed
under this part with respect to any failure if it is shown that such
failure is due to reasonable cause and not to willful neglect.

"(b) Payment of Penalty.—Any penalty imposed by this part
shall be paid on notice and demand by the Secretary and in the
same manner as tax.

"(c) Special Rule for Failure to Meet Magnetic Media
Requirements.—No penalty shall be imposed under section 6721
solely by reason of any failure to comply with the requirements of

the regulations prescribed under section 6011(e)(2), except to the
extent that such a failure occurs with respect to more than 250
information returns.

"(d) Definitions.—For purposes of this part

—

"(1) Information return.—The term 'information return*

means

—

"(A) any statement of the amount of payments to another
person required by

—

"(i) section 6041(a) or (b) (relating to certain informa-
tion at source),

"(ii) section 6042(a)(1) (relating to payments of divi-

dends),

"(iii) section 6044(a)(1) (relating to payments of
patronage dividends),

"(iv) section 6049(a) (relating to payments of interest),

"(v) section 6050A(a) (relating to reporting require-

ments of certain fishing boat operators),

"(vi) section 6050N(a) (relating to payments of royal-

ties), or
"(vii) section 6051(d) (relating to information returns

with respect to income tax withheld), and
"(B) any return required by

—

"(i) section 6041A(a) or (b) (relating to returns of
direct sellers),

"(ii) section 6045(a) or (d) (relating to returns of
brokers),

"(iii) section 6050H(a) (relating to mortgage interest

received in trade or business from individuals),

"(iv) section 60501(a) (relating to cash received in

trade or business),

"(v) section 6050J(a) (relating to foreclosures and
abandonments of security),

"(vi) section 6050K(a) (relating to exchanges of cer-

tain partnership interests),

"(vii) section 6050L(a) (relating to returns relating to

certain dispositions of donated property),

"(viii) section 6052(a) (relating to reporting payment
of wages in the form of group-life insurance),

"(ix) section 6053(c)(1) (relating to reporting with re-

spect to certain tips),

"(x) section 1060(b) (relating to reporting require-

ments of transferors and transferees in certain asset
acquisitions), or

"(xi) subparagraph (A) or (C) of subsection (c)(4), or
subsection (e), of section 4093 (relating to information
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I

reporting with respect to tax on diesel and aviation'
fuels). !

Such term also includes any form, statement, or schedule
required to be filed with the Secretary with respect to anyl
amount from which tax was required to be deducted andl
withheld under chapter 3 (or from which tax would bei

required to be so deducted and withheld but for an exemp-
tion under this title or any treaty obligation of the Unit^j
States). I

"(2) Payee statement.—The term 'payee statement' means:
any statement required to be furnished under—

j

"(A) section 6031(b) or (c), 6034A, or 6037(b) (relating to
statements furnished by certain pass-thru entities), !

"(B) section 6039(a) (relating to information required inj

connection with certain options), ,

"(C) section 6041(d) (relating to information at source),]

"(D) section 6041A(e) (relating to returns regarding pay-|

ments of remuneration for services and direct sales),
,

"(E) section 6042(c) (relating to returns regarding pay-|

ments of dividends and corporate earnings and profits),,

"(F) section 6044(e) (relating to returns reg2u*ding pay-
ments of patronage dividends),

"(G) section 6045(b) or (d) (relating to returns of brokers),
|

"(H) section 6049(c) (relating to returns regarding pay-
ments of interest),

'

"(I) section 6050A(b) (relating to reporting requirements!
of certain fishing boat operators), \

"(J) section 6050H(d) relating to returns relating to mort-'j

gage interest received in trade or business from individ-i

uals), I

"(K) section 60501(e) (relating to returns relating to cash i

received in trade or business),
i

"(L) section 6050J(e) (relating to returns relating to fore-i

closures and abandonments of security), !

"(M) section 6050K(b) (relating to returns relating to

exchanges of certain partnership interests),
I

"(N) section 6050L(c) (relating to returns relating to cer-i

tain dispositions of donated property),
!

"(O) section 6050N(b) (relating to returns regarding pay-

1

ments of royalties),

"(P) section 6051 (relating to receipts for employees),!
"(Q) section 60520^) (relating to returns regarding pay-|

ment of wages in the form of group-term life insurance),!:

"(R) section 6053(b) or (c) (relating to reports of tips), or,

"(S) section 4093(cX4XB) (relating to certain purchasers of

diesel and aviation fuels).

Such term also includes any form, statement, or schedule re-

1

quired to be furnished to the recipient of any amount from I

which tax was required to be deducted and withheld under
chapter 3 (or from which tax would be required to be so de-

1

ducted and withheld but for an exemption under this title or
any treaty obligation of the United States).

"(3) Specified information reporting requirement.—The i

term 'specified information reporting requirement' means-
"(A) the notice required by section 6050K(cXl) (relating to

|

requirement that transferor notify partnership of ex-

change).
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"(B) any requirement contained in the regulations pre-

scribed under section 6109 that a person^
"(i) include his TIN on any return, statement, or

other document (other than an information return or
pavee statement),

(ii) furnish his TIN to another person, or
"(iii) include on any return, statement, or other docu-

ment (other than an information return or payee state-

ment) made with respect to another person the TIN of
such person,

"(O any requirement contained in the regulations pre-
scribed under section 215 that a person

—

"(i) furnish his TIN to another person, or
"(ii) include on his return the TIN of another person,

and
"(D) the requirement of section 6109(e) that a person

include the TIN ofany dependent on his return.
"(4) Required filing date.—^The term 'required filing date'

means the date prescribed for filing an information return with
the Secretary (determined with regard to any extension of time
for filing)."

Ot>) Technical Amendments.—
(1) Sections 6017A, 6676, and 6687 are hereby repealed.

(2) Subsection (b) of section 7205 is amended to read as follows:

"(Jb) Backup Withholding on Interest and Dividends.—If any
individual willfully makes a false certification under paragraph (1)

or (2XC) of section 3406(d), then such individual shall, m addition to
any other penal^ provided by law, upon conviction thereof, be fined
not more than $1,000, or imprisoned not more than lyear, or both."

(3) The table of sections for subpart B of part II of subchapter
A of chapter 61 is amended by striking the item relating to
section 6017A.

(4) The table of sections for part I of subchapter B of chapter
68 is amended by striking the items relating to sections 6676
and 6687.

(5) The table of parts for subchapter B of chapter 68 is

amended by striking the item relating to part II ana inserting
the following:

'Tart n. Failure to comply with certain information reporting
requirements."

(c) Effective Date.—The amendments made by this section shall
apply to returns and statements the due date for which (determined
without regard to extensions) is after December 31, 1989.

SEC. 7712. INFORMATION REQUIRED WITH RESPECT TO CERTAIN FOR-
EIGN CORPORATIONS.

(a) Clarification of Reporting Requirements Under Section
6038.—

(1) Subsection (a) of section 6038 (relating to information with
respect to certain foreign corporations) is amended by adding at
the end thereof the following new paragraph:

"(4) Information required from certain shareholders in
certain cases.—If any foreign corporation is treated as a con-
trolled foreign corporation for any purpose under subpart F of
part in of subchapter N of chapter 1, the Secretary may require
any United States person treated as a United States share-

Fraud.
Law
enforcement
and crime.

26 use 6721
note.
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26 use 6038
note.

26 use 6011
note.

holder of such corporation for any purpose under subpart F t^

furnish the information required under paragraph (1).'' i

(2) Paragraph (1) of section 6038(a) is amended by inserting

before the period at the end of the second sentence the follow^

ing: "or which the Secretary determines to be appropriate t(f

carry out the provisions of this title." ;

Ob) Effective Date.—The amendments made by subsection (a!

shall apply to returns and statements the due date for whiclj

(determined without regard to extensions) is after December 31i

1989. i

1

SEC. 7713. UNIFORM REQUIREMENTS FOR RETURNS ON MAGNETI
MEDIA.

(a) General Rule.—Subsection (e) of section 6011 (relating t<J

regulations requiring returns on magnetic tape, etc.) is amended
'

read as follows:

"(e) Regulations Requiring Returns on Magnetic Mediae
Etc.— !

"(1) In general.—The Secretary shall prescribe regulation^

providing standards for determining which returns must b€

filed on magnetic media or in other machine-readable form. The
Secretary may not require returns of any tax imposed by subf
title A on individuals, estates, and trusts to be other than ox)

paper forms supplied by the Secretary.
"(2) Requirements of regulations.—In prescribing regula

tions under paragraph (1), the Secretary

—

"(A) shall not require any person to file returns or

magnetic media unless such person is required to file at

least 250 returns during the calendar year, and
"(B) shall take into account (among other relevant fi

tors) the ability of the taxpayer to comply at reasonable cost

with the requirements of such regulations."
(b) Effective Date.—The amendment made by subsection (a]

shall apply to returns the due date for which (determined withoul
regard to extensions) is after December 31, 1989.

SEC. 7714. STUDY OF PROCEDURES TO PREVENT MISMATCHING.

(a) General Rule.—The C!omptroller General (in consultation

with the Secretary of the Treasury or his delegate) shall conduct a

study on procedures to resolve, with the least disclosure of return
information possible, discrepancies between taxpayer-identity,

information shown on information returns and such information ixi,

the records of the Internal Revenue Service.

(b) Report.—Not later than June 1, 1990, the Comptroller General
shall submit to the Committee on Ways and Means of the House o^

Representatives and the Committee on Finance of the Senate a
report on the study conducted under subsection (a), together with
such recommendations as he may deem advisable.

SEC. 7715. STUDY OF SERVICE BUREAUS.

(a) General Rule.—The Comptroller General (in consultation

with the Secretary of the Treasury or his delegate) shall conduct
study of whether persons engaged in the business of transmitting
information returns or other documents to the Internal Revenue
Service on behalf of other persons should be subject to registratioi^

or other regulation.
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(b) Report.—Not later than July 1, 1990, the Comptroller General
shall submit to the Committee on Ways and Means of the House of
Representatives and the Committee on Finance of the Senate a
report on the study conducted under subsection (a), together with
such recommendations as he may deem advisable.

PART II—REVISION OF ACCURACY-RELATED
PENALTIES

SEC. 7721. REVISION OF ACCURACY-RELATED PENALTIES.

(a) General Rule.—Subchapter A of chapter 68 (relating to addi-

tions to the tax and additional amounts) is amended by striking

section 6662 and inserting the following:

"PART II—ACCURACY-RELATED AND FRAUD
PENALTIES

"Sec. 6662. Imposition of accuracy-related penalty.

"Sec. 6663. Imposition of fraud penalty.

"Sec. 6664. Definitions and special rules.

•*SEC. 6662. IMPOSITION OF ACCURACY-RELATED PENALTY.

"(a) Imposition op Penalty.—If this section applies to any portion
of an underpayment of tax required to be shown on a return, there
shall be added to the tax an amount equal to 20 percent of the
portion of the underpayment to which this section applies.

"(b) Portion of Underpayment to Which Section Applies.—
This section shall apply to the portion of any imderpayment which
is attributable to 1 or more of the following:

"(1) Negligence or disregard of rules or regulations.
''(2) Any substantial understatement of income tax.

"(3) Any substantial valuation overstatement under chap-
ter 1.

"(4) Any substantial overstatement of pension liabilities.

"(5) Any substantial estate or gift tax valuation understate-
ment.

This section shall not apply to any portion of an underpayment on
which a penalty is imposed under section 6663.

"(c) Negugence.—For purposes of this section, the term 'neg-

ligence' includes any failure to make a reasonable attempt to
comply with the provisions of this title, and the term 'disregard'

includes any careless, reckless, or intentional disregard.
"(d) Substantial Understatement of Income Tax.—

"(1) Substantial understatement.—
"(A) In general.—For purposes of this section, there is a

substantial understatement of income tax for any taxable
year if the amount of the understatement for the taxable
year exceeds the greater of—

"(i) 10 percent of the tax required to be shown on the
return for the taxable year, or

"(u) $5,000.
"(B) Special rule for corporations.—In the case of a

corporation other than an S corporation or a personal
holding company (as defined in section 542), paragraph (1)

shall be applied by substituting "$10,000" for ^'$5,000".

"(2) Understatement.—

39-139 0-90-10 (239)
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"(A) In general.—For purposes of paragraph (1), the|
term 'understatement* means the excess of—

j

"(i) the amount of the tax required to be shown oni
the return for the taxable year, over

"(ii) the amount of the tax unposed which is shown
j

on the return, reduced by any rebate (within the mean-
ing of section 6211(bX2)). I

"(B) Reduction for understatement due to position oP|
TAXPAYER OR DISCLOSED ITEM.—The amount of the under-

1

statement under subparagraph (A) shall be reduced by that i

portion of the understatement which is attributable to—

j

"(i) the tax treatment of any item by the taxpayer if

there is or was substantial authority for such treat-

1

ment, or i

"(ii) any item with respect to which the relevant facts

'

affecting the item's tax treatment are adequately dis-[

closed in the return or in a statement attached to the
return.

i

"(C) Special rules in cases involving tax shelters.—
i

"(i) In general.—In the case of any item attributable
to a tax shelter

—

"(I) subparagraph (BXii) shall not apply, and
"(II) subparagraph (BXi) shall not apply unless

(in addition to meeting the requirements of such
subparagraph) the taxpayer reasonably believed
that the tax treatment of such item by the tax-|

payer was more likely than not the proper treat-

1

ment.
j

"(ii) Tax shelter.—For purposes of clause (i), the;

term 'tax shelter' means— I

"(I) a partnership or other entity, i

"(II) any investment plan or arrangement, orj

"(III) any other plem or arrangement, i

if the principal purpose of such partnership, entity,
|

plan, or arrangement is the avoidance or evasion ofj

Federal income tax. I

"(D) Secretarial ust.—The Secretary shall prescribe!

(and revise not less frequently than annually) a list of|

positions—
,

"(i) for which the Secretary believes there is not
substantial authority, and

"(ii) which affect a significant number of taxpayers,
j

Federal Such list (and any revision thereof) shall be published in I

the Federal Register.
i

publication. SUBSTANTIAL VALUATION OVERSTATEMENT UnDER ChAP-;
TER 1.—

I

"(1) In general.—For purposes of this section, there is a|

substantial valuation overstatement under chapter 1 if the
value of any property (or the adjusted basis of any property)

j

claimed on any return of tax imposed by chapter 1 is 200,

percent or more of the amount determined to be the correct

amount of such valuation or adjusted basis (as the case may be).

"(2) Limitation.—No penalty shall be imposed by reason of
subsection (bX3) unless the portion of the underpayment for the

|

taxable year attributable to substantial valuation overstate-

1

ments under chapter 1 exceeds $5,000 ($10,000 in the case of a
|

i
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corporation other than an S corporation or a personal holding

company (as defined in section 542)).

"(f) Substantial Overstatement of Pension Liabiuties.—
"(1) In general.—For purposes of this section, there is a

substantial overstatement of pension liabilities if the actuarial

determination of the liabilities taken into account for purposes
of computing the deduction under paragraph (1) or (2) of section

404(a) is 200 percent or more of the amount determined to be
the correct amount of such liabilities.

"(2) Limitation.—No penalty shall be imposed by reason of

subsection (b)(4) unless the portion of the underpayment for the

taxable year attributable to substantial overstatements of pen-

sion liabilities exceeds $1,000.

"(g) Substantial Estate or Gift Tax Valuation Understate-
ment.—

"(1) In general.—For purposes of this section, there is a
substantial estate or gift tax valuation understatement if the

value of any property claimed on any return of tax imposed by
subtitle B is 50 percent or less of the amount determined to be
the correct amount of such valuation.

"(2) Limitation.—No penalty shall be imposed by reason of

subsection (b)(5) unless the portion of the underpayment attrib-

utable to substantial estate or gift tax valuation understate-

ments for the taxable period (or, in the case of the tax imposed
by chapter 11, with respect to the estate of the decedent)

exceeds $5,000.

"(h) Increase in Penalty in Case of Gross Valuation
Misstatements.—

"(1) In general.—To the extent that a portion of the
underpayment to which this section applies is attributable to

one or more gross valuation misstatements, subsection (a) shall

be applied with respect to such portion by substituting '40

percent' for *20 percent*.
"(2) Gross valuation misstatements.—The term 'gross valu-

ation misstatements' means

—

"(A) any substantial valuation overstatement under chap-
ter 1 as determined under subsection (e) by substituting '400

percent' for '200 percent',

"(B) any substantial overstatement of pension liabilities

as determined under subsection (f) by substituting '400

percent' for '200 percent', and
"(C) any substantial estate or gift tax valuation under-

statement as determined under subsection (g) by substitut-

ing '25 percent' for '50 percent'.

"SEC. 6663. IMPOSITION OF FRAUD PENALTY.

"(a) Imposition of Penalty.—If any part of any underpayment of
tax required to be shown on a return is due to fraud, there shall be
added to the tax an amount equal to 75 percent of the portion of the
underpayment which is attributable to fraud.

"(b) Determination of Portion Attributable to Fraud.—If the
Secretary establishes that any portion of an underpayment is attrib-

utable to fraud, the entire underpayment shall be treated as attrib-

utable to fraud, except with respect to any portion of the
underpayment which the taxpayer establishes (by a preponderance
of the evidence) is not attributable to fraud.
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"(c) Special Rule for Joint Retuhns.—In the case of a joint ^

return, this section shall not apply with respect to a spouse unless
|

some part of the underpayment is due to the fraud of such spouse.

«*SEC. 6664. DEFINITIONS AND SPECIAL RULES.

"(a) Underpayment.—For purposes of this part, the term
'underpayment* means the cunount by which any tax imposed by
this title exceeds the excess of—

"(1) the sum of—
"(A) the amount shown as the tax by the taxpayer on his

return, plus
"(B) amoimts not so shown previously assessed (or col-

lected without assessment), over
"(2) the amoimt of rebates made.

For purposes of paragraph (2), the term 'rebate' means so much of
an abatement, credit, refund, or other repayment, as was made on
the ground that the tax imposed was less than the excess of the
amount specified in paragraph (1) over the rebates previously made.

"(b) Penalties Applicable Only Where Return Filed.—The
penalties provided in this part shall apply only in cases where a
return of tax is filed (other than a return prepared by the Secretary
under the authority of section 6020(b)).

"(c) Reasonable Cause Exception.—
"(1) In general.—No penalty shall be imposed under this

part with respect to any portion of an underpayment if it is

shown that there was a reasonable cause for such portion and
that the taxpayer acted in good faith with respect to such
portion.

Gifts and "(2) SPECIAL RULE FOR CERTAIN VALUATION OVERSTATEMENTS.—
property.

jjj ^jjg qq^q underpayment attributable to a substantial or
gross valuation overstatement imder chapter 1 with respect to

charitable deduction property, paragraph (1) shall not apply
unless

—

"(A) the claimed value of the property was based on a
qualified appraisal made by a quaUfi^ appraiser, and

"(B) in addition to obtaining such appraisal, the taxpayer
made a good faith investigation of the value of the contrib-

uted property.
"(3) Deptnitions.-For purposes of this subsection—

"(A) Charitable deduction property.—The term 'chari-

table deduction property* means any property contributed
by the taxpayer in a contribution for which a deduction was
claimed under section 170. For purposes of paragraph (2),

such term shall not include any securities for which (as of
the date of the contribution) market quotations are readily

available on an established securities market.
"(B) Qualified appraiser.—The term 'qualified ap-

praiser' means any appraiser meeting the requirements of
the regulations prescribed under section 17(Xa)(l).

"(C) Qualified appraisal.—The term 'qualified ap-
praisal' means any appraisal meeting the requirements of
the regulations prescribed under section 170(aXl).

"PART III—APPLICABLE RULES

"Sec. 6665. Applicable rules.
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"SEC. 6665. APPLICABLE RULES.

"(a) Additions Treated as Tax.—Except as otherwise provided in

this title—
"(1) the additions to the tax, additional amounts, and pen-

alties provided by this chapter shall be paid upon notice and
demand and shall be assessed, collected, and paid in the same
manner as taxes; and

"(2) any reference in this title to 'tax' imposed by this title

shall be deemed also to refer to the additions to the tax,

additional amounts, and penalties provided by this chapter.

"(b) Procedure for Assessing Certain Additions to Tax.—For
purposes of subchapter B of chapter 63 (relating to deficiency proce-

dures for income, estate, gift, and certain excise taxes), subsection (a)

shall not apply to any addition to tax under section 6651, 6654, or

6655; except that it shall apply

—

"(1) in the case of an addition described in section 6651, to

that portion of such addition which is attributable to a defi-

ciency in tax described in section 6211; or
"(2) to an addition described in section 6654 or 6655, if no

return is filed for the taxable year."
(b) Repeal of Increase in Interest on Certain Substantial

Underpayments.—Subsection (c) of section 6621 (relating to interest

on substantial underpayments attributable to tax motivated trans-

actions) is hereby repealed.
(c) Technical and Conforming Amendments.—

(1) Section 6653 is amended to read as follows:

"SEC. 6653. FAILURE TO PAY STAMP TAX.

"Any person (as defined in section 6671(b)) who

—

"(1) willfully fails to pay any tax imposed by this title which is

payable by stamp, coupons, tickets, books, or other devices or
methods prescribed by this title or by regulations under the
authority of this title, or

"(2) willfully attempts in any manner to evade or defeat any
such tax or the payment thereof,

shall, in addition to other penalties provided by law, be liable for a
penalty of 50 percent of the total amount of the underpayment of
the tax."

(2) Sections 6659, 6659A, 6660, and 6661 are hereby repealed.

(3) Subsection (b) of section 5684 is amended

—

(A) by striking "6662(a)" and inserting "6665(a)", and
(B) by striking "6662" in the subsection heading and

inserting "6665".

(4) Subsection (a) of section 5761 is amended by striking "or
6653" and inserting "or 6653 or part II of subchapter A of
chapter 68".

(5) Subsection (c) of section 5761 is amended

—

(A) by striking "6662(a)" and inserting "6665(a)", and
(B) by striking "6662" in the subsection heading and

inserting "6665".

(6) Subparagraph (A) of section 6013(bX5) is amended—
(A) by striking "section 6653" and inserting "part II of

subchapter A of chapter 68", and
(B) by striking "SECTION 6653" in the subparagraph

heading and inserting "PART II OF SUBCHAPTER A OF
CHAPTER 68".
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(7) Subsection (d) of section 6222 is amended by striking '

"section 6653(a)" and inserting "part II of subchapter A of i

chapter 68". '

(8) Paragraph (2) of section 6601(e) is amended by striking I

"section 6651(aXl), 6653, 6659, 6660, or 6661" each place it 1

appears and inserting "section 6651(aXl) or 6653 or under part i

II of subchapter A of chapter 68". '

(9) Subsection (a) of section 6672 is amended by striking
|

"under section 6653" and inserting "under section 6653 or part
]

II of subchapter A of chapter 68".

(10) Subparagraph (C) of section 461(iX3) is amended bv strik-
j

ing "section 6662(b)(2XCXii)" and inserting section
I

6662(dX2XCXii)". i

(11) Clause (i) of section 1274(bX3XB) is amended by striking
|

"section 6661(bX2)(CXii)" and insertmg "section 6662(dX2XCXii) .
,

(12) Subparagraph (B) of section 7519(fK4) is amended by
|

striking "section 6653" and inserting "part II of subchapter A of i

chapter 68".

(13) Subchapter A of chapter 68 is amended by inserting sifter
|

the subchapter heading the following:

"Part I. General provisions.
)

"Part II. Accuracy-related and fraud penalties.
|

"Part ni. Applicable rules.
j

"PART I—GENERAL PROVISIONS".
|

(14) The table of sections for part I of subchapter A of chapter i

68 (as amended by paragraph (1)) is amended—
j

(A) by striking out the items relating to sections 6659, I

6659A, 6660, and 6661, and
!

(B) by striking the item relating to section 6653 and
!

inserting:
;

"Sec. 6653. Failure to pay stamp tax." I

26 use 461 note. (d) EFFECTIVE Date.—The amendments made by this section shall
|

apply to returns the due date for which (determined without regard
i

to extensions) is after December 31, 1989.
|

PART III—PREPARER, PROMOTER, AND
PROTESTER PENALTIES

I

SEC. 7731. PENALTY FOR INSTITUTING PROCEEDINGS BEFORE TAX 1

L

COURT PRIMARILY FOR DELAY, ETC. 'l il

(a) General Rule.—Section 6673 (relating to damages assessable
j

for instituting proceedings before the Tax CJourt primarily for delay,
|

etc.) is amended to read as follows:
!

"SEC. 6673. SANCTIONS AND COSTS AWARDED BY COURTS.
!

*'(a) Tax Court Proceedings.— [

"(1) Procedures instituted primarily for delay, etc.—
;

Whenever it appears to the Tax Court that—
i

"(A) proceedings before it have been instituted or main- ^ a

tained by the taxpayer primarily for delay, t<

"(B) the taxpayer's position in such proceeding is frivo-
|

lous or groundless, or

i
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"(C) the taxpayer unreasonably failed to pursue available

administrative remedies,

the Tax Court, in its decision, may require the taxpayer to pay
to the United States a penalty not in excess of $25,000.

"(2) Counsel's liability for excessive costs.—Whenever it

appears to the Tax Court that any attorney or other person
admitted to practice before the Tax Court has multiplied the
proceedings in any case unreasonably and vexatiously, the Tax
Court may require

—

"(A) that such attorney or other person pay personally
the excess costs, expenses, and attorneys* fees reasonably
incurred because of such conduct, or

"(B) if such attorney is appearing on behalf of the
Commissioner of Internal Revenue, that the United States

pay such excess costs, expenses, and attorneys' fees in the
same manner as such an award by a district court.

"(b) Proceedings in Other Courts.—
"(1) Claims under section 7433.—Whenever it appears to the

court that the taxpayer's position in the proceedings before the
court instituted or maintained by such taxpayer under section
7433 is frivolous or groundless, the court may require the
taxpayer to pay to the United States a penalty not in excess of
$10,000.

"(2) Collection of sanctions and costs.—In any civil

proceeding before any court (other than the Tax Court) which is

brought by or against the United States in connection with the
determination, collection, or refund of any tax, interest, or
penalty under this title, any monetary sanctions, penalties, or
costs awarded by the court to the United States may be assessed
by the Secretary and, upon notice and demand, may be collected
in the same manner as a tax.

"(3) Sanctions and costs awarded by a court of appeals.—
In connection with any appeal from a proceeding in the Tax
Court or a civil proceeding described in paragraph (2), an order
of a United States Court of Appeals or the Supreme Court
awarding monetary sanctions, penalties or court costs to the
United States may be registered in a district court upon filing a
certified copy of such order and shall be enforceable as other
district court judgments. Any such sanctions, penalties, or costs

may be assessed by the Secretary and, upon notice and demand,
may be collected in the same manner as a tax."

(b) Clarification of Authority To Impose Penalties by Appel-
late Courts.—Paragraph (4) of section 7482(c) (relating to power to
impose damages) is amended to read as follows:

"(4) To IMPOSE PENALTIES.—The United States Court of Ap-
peals and the Supreme Court shall have the power to require
the taxpayer to pay to the United States a penalty in any case
where the decision of the Tax Court is affirmed and it appears
that the appeal was instituted or maintained primarily for
delay or that the taxpayer's position in the appeal is frivolous or
groundless."

(c) Clerical Amendment.—The table of sections for part I of
subchapter B of chapter 68 is amended by striking the item relating
to section 6673 and inserting the following:

"Sec. 6673. Sanctions and costs awarded by courts."
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26 use 6673 (d) EFFECTIVE Date.—The amendments made by this section shall I

apply to positions taken after December 31, 1989, in proceedings
\

which are pending on, or commenced after such date.

SEC. 7732. MODIFICATIONS TO PENALTIES ON R3TURN PREPARERS FOR I

CERTAIN UNDERSTATEMENTS. i

(a) General Rule.—Subsections (a) and (b) of section 6694 (relat-
|

ing to understatement of taxpayer's liability by income tax return
,

preparer) are amended to read as follows: :

"(a) Understatements Due to Unrealistic Positions.—If—
"(1) any part of any understatement of liability with respect i

to any return or claim for refund is due to a position for which
there was not a realistic possibility of being sustained on its

|

merits,
I

"(2) any person who is an income tax return preparer with '

respect to such return or claim knew (or reasonably should have
known) of such position, and

"(3) such position was not disclosed as provided in section

6662(dX2XB)(ii) or was frivolous,
such person shall pay a penalty of $250 with respect to such return
or claim unless it is shown that there is reasonable cause for the
understatement and such person acted in good faith.

"(b) Willful or Reckless Conduct.—If any part of any under-
statement of liability with respect to any return or claim for refund
is due

—

"(1) to a willful attempt in any manner to understate the
liability for tax by a person who is an income tax return
preparer with respect to such return or claim, or

"(2) to any reckless or intentional disregard of rules or regula-
tions by any such person,

such person shall pay a penalty of $1,000 with respect to such return
or claim. With respect to £iny return or claim, the amoimt of the
penalty payable by any person by reason of this subsection shall be
reduced by the amount of the penalty paid by such person by resison

of subsection (a)."

26 use 6694 (b) EFFECTIVE Date.—The amendment made by subsection (a)

^^ote- shall apply with respect to documents prepared after December 31,

1989.

SEC. 7733. MODIFICATIONS TO OTHER ASSESSABLE PENALTIES WITH
RESPECT TO RETURN PREPARERS.

(a) Failure To Furnish Copy to Taxpayer.—Subsection (a) of
section 6695 is amended

—

(1) by striking "$25" and inserting "$50", and
(2) by adding at the end thereof the following new sentence:

"The maximum penalty imposed under this subsection on any
person with respect to documents filed during any calendar
year shall not exceed $25,000."

(b) Failure To Sign Return.—Subsection (b) of section 6695 is

amended

—

(1) by striking "$25" and insertmg "$50", and
(2) by adding at the end thereof the following new sentence:

"The maximum penalty imposed under this subsection on any
person with respect to documents filed during any calendar
year shall not exceed $25,000."

(c) Failure To Furnish Identifying Number.—Subsection (c) of

section 6695 is amended

—
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(1) by striking "$25" and inserting "$50", and
(2) by adding at the end thereof the following new sentence:

"The maximum penalty imposed under this subsection on any
person with respect to documents filed during any calendar
year shall not exceed $25,000."

(d) Failure To File Correct Information Returns.—Subsection
(e) of section 6695 is amended to read as follows:

"(e) Failure To File Correct Information Returns.—Any
person required to make a return under section 6060 who fails to

comply with the requirements of such section shall pay a penalty of

$50 for—
"(1) each failure to file a return as required imder such

section, and
"(2) each failure to set forth an item in the return as required

under section,

unless it is shown that such failure is due to reasonable cause and
not due to willful neglect. The maximum penalty imposed under this

subsection on any person with respect to any return period shall not
exceed $25,000."

(e) Effective Date.—The amendments made by this section shall 26 use 6695

apply to documents prepared after December 31, 1989.

SEC. 7734. MODIFICATIONS TO PENALTY FOR PROMOTING ABUSIVE TAX
SHELTERS, ETC.

(a) General Rule.—Subsection (a) of section 6700 is amended

—

(1) by inserting "(directly or indirectly)" after "participates"

in paragraph (IXB),

(2) bv inserting "or causes another person to make or furnish"
after makes or furnishes" in paragraph (2), and

(3) by striking the material following paragraph (2) and
inserting the following:

"shall pay, with respect to each activity described in paragraph (1), a
penalty equal to the $1,000 or, if the person establishes that it is

lesser, 100 percent of the gross income derived (or to be derived) by
such person from such activity. For purposes of the preceding
sentence, activities described in paragraph (IXA) with respect to
each entity or arrangement shall be treated as a separate activity

and participation in each sale described in paragraph (1)(B) shall be
so treated."

(b) Effective Date.—The amendment made by subsection (a) 26 use 6700

shall apply to activities after December 31, 1989.

SEC. 7735. MODIFICATIONS TO PENALTIES FOR AIDING AND ABETTING
UNDERSTATEMENT OF TAX LIABILITY.

(a) General Rule.—Subsection (a) of section 6701 (relating to

penalties for aiding and abetting understatement of tax liability) is

amended

—

(1) by striking "in connection with any matter arising under
the internal revenue laws" in paragraph (1),

(2) by striking "who knows in paragraph (2) and inserting
"who knows (or has reason to believe)", and

(3) by striking "will result" in paragraph (3) and inserting
"would result".

Oi>) CJOORDINATION WiTH PENALTY UnDER SECTION 6700.—
(1) In general.—Subsection (f) of section 6701 is amended by

adding at the end thereof the following new paragraph:
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"(3) Coordination with section 6700.—No penalty shall bei
assessed under section 6700 on any person with respect to any
document for which a penalty is assessed on such person under
subsection (a)."

(2) Technical amendment.—-Paragraph (1) of section 6701(f)

is amended by striking "paragraph (2)" and inserting "para-
graphs (2) and (3)".

26 use 6701 (c) Effective Date.—The amendments made by this section shall
note. take effect on December 31, 1989.

SEC. 7736. MODIFICATION TO PENALTY FOR FRIVOLOUS INCOME TAX
RETURN.

I

(a) Requirement of Full Payment of Penalty.—Subsection (c) of
section 6703 is amended by striking "section 6700, 6701, or 6702"

|

each place it appears and inserting "section 6700 or 6701". '

26 use 6703 (b) EFFECTIVE Date.—The amendment made by subsection (a)l

shall apply to returns filed after December 31, 1989.
"

SEC. 7737. AUTHORITY TO COUNTERCLAIM FOR BALANCE OF PENALTY IN
PARTIAL REFUND SUITS.

(a) General Rule.—Sections 6672(bXl), 6694(cXl), and 6703(c)(1)

are each amended by adding at the end thereof the following new"
sentence: "Nothing in this paragraph shall be construed to prohibit^

any counterclaim for the remainder of such penalty in a proceeding!*

begun as provided in paragraph (2)."

26 use 6672 (b) EFFECTIVE Date.—The amendment made by subsection (a)|

shall take effect on the date of the enactment of this Act.
i

SEC. 7738. REPEAL OF BONDING REQUIREMENT UNDER SECTION 7407.

(a) General Rule.—Subsection (c) of section 7407 (relating to|

bond to stay injunction) is hereby repealed.
I

(b) Conforming Amendment.—Subsection (a) of section 7407 isj

amended by striking "Except as provided in subsection (c), a civil",

and inserting "A civil".
!

26 use 7407 (c) EFFECTIVE Date.—The amendments made by this section shall!

apply to actions commenced after December 31, 1989.
|

SEC. 7739. CERTAIN DISCLOSURES OF INFORMATION BY PREPARERS PER-|

MITTED.
I

(a) General Rule.—Paragraph (3) of section 7216(b) (relating to'

exceptions) is amended by adding at the end thereof the following,

new sentence: "Such regulations shall permit (subject to such condi^

tions as such regulations shall provide) the disclosure or use o^
information for quality or peer reviews."

;

26 use 7216 (b) Effective Date.—The amendment made by subsection (a)

note. shall take effect on the date of the enactment of this Act.
i

PART IV—FAILURES TO FILE OR PAY
j

SEC. 7741. INCREASE IN PENALTY FOR FRAUDULENT FAILURE TO FILE.|

(a) General Rule.—Section 6651 (relating to failure to file tax
return or pay tax) is amended by adding at the end thereof the

following new subsection:
'

"(f) Increase in Penalty for Fraudulent Failure to FiLE.—IfSjai

any failure to file any return is fraudulent, paragraph (1) of subsec-

tion (a) shall be applied

—
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1 "(1) by substituting *15 percent* for *5 percent' each place it

] appears, and
1

"(2) by substituting 75 percent' for '25 percent'."

. (b) Efpective Date.—The amendment made by subsection (a) 26 use 6651

' shall apply in the case of failures to file returns the due date for
^ which (determined without regard to extensions) is after December

J

31, 1989.

; SEC. 7742. FAILURE TO MAKE DEPOSIT OF TAXES.

]|
(a) General Rule.—Section 6656 (relating to failure to make

^ deposit of taxes or overstatement of deposits) is amended to read as
, follows:

' "SEC. 6656. FAILURE TO MAKE DEPOSIT OF TAXES.

J "(a) Underpayment op Deposits.—In the case of any failure by
any person to deposit (as required by this title or by regulations of

I

the Secretary under this title) on the date prescribed therefor any
]|
amount of tax imposed by this title in such government depository

I as is authorized under section 6302(c) to receive such deposit, unless

(I

it is shown that such failure is due to reasonable cause and not due
,
to willful neglect, there shall be imposed upon such person a penalty

I

equal to the applicable percentage of the amount of the
\ underpayment.

"(b) Definitions.—For purposes of subsection (a)

—

I

"(1) ApPUCABLE PERCENTAGE.—
"(A) In general.—Except as provided in subparagraph

j

(B), the term 'applicable percentage' means

—

I "(i) 2 percent if the failure is for not more than 5
( days,

"(ii) 5 percent if the failure is for more than 5 days

I

but not more than 15 days, and
"(iii) 10 percent if the failure is for more than 15

days.
' "(B) Special rule.—In any case where the tax is not

deposited on or before the earlier of—
I "(i) the day 10 days after the date of the first delin-

quency notice to the taxpayer under section 6303, or
, "(ii) the day on which notice and demand for imme-

diate payment is given under section 6861 or 6862 or the

I

last sentence of section 6331(a),

j
the applicable percentage shall be 15 percent.

"(2) Underpayment.—The term 'underpayment' means the
/ excess of the amount of the tax required to be deposited over the

amount, if any, thereof deposited on or before the date pre-

I

scribed therefor."
(b) Clerical Amendment.—The table of sections for part I of

I subchapter A of chapter 68 (as amended by title II) is amended by
I

striking the item relating to section 6656 and inserting the
i following:

j
"Sec. 6656. Failure to make deposit of taxes."

I

(c) Effective Date.—The amendments made by this section shall 26 use 6656

] apply to deposits required to be made after December 31, 1989.

i
I



103 STAT. 2406 PUBLIC LAW 101-239—DEC. 19, 1989

SEC. 7743. EFFECT OF PAYMENT OF TAX BY RECIPIENT ON CERTAIN PEN-
ALTIES.

I

(a) General Rule.—Section 1463 (relating to tax paid by recipient
j

of income) is amended to read as follows:
|

"SEC. 1463. TAX PAID BY RECIPIENT OF INCOME.
j

"If—
i

"(1) any person, in violation of the provisions of this chapter,
|

fails to deduct and withhold any tax under this chapter, andi
"(2) thereafter the tax against which such tax may be credited

|

is paid,

the tax so required to be deducted and withheld shall not be
I

collected from such person; but this subsection shall in no casej

relieve such person from liability for interest or any penalties or,

additions to the tax otherwise applicable in respect of such failure to
|

deduct and withhold."
I

26 use 1463 (b) Effective Date.—The amendment made by subsection (a)

,

note. shall apply to failures after December 31, 1989.
|

Subtitle H—Technical Corrections
i

SEC. 7801. DEFINITIONS; COORDINATION WITH OTHER SUBTITLES.
|

(a) Definitions.—For purposes of this subtitle— i

(1) 1988 ACT.—The term "1988 Act" means the Technical and
Miscellaneous Revenue Act of 1988.

(2) 1987 ACT.—The term "1987 Act" means the Revenue Act
|

of 1987.

26 use 1 note. (b) COORDINATION WiTH Other SUBTITLES.—For purposes of apply-
j

ing the amendments made by any subtitle of this title other than
|

this subtitle, the provisions of this subtitle shall be treated as having
,

been enacted immediately before the provisions of such other sub-

1

titles.

PART I—AMENDMENTS RELATED TO TECHNICAL
AND MISCELLANEOUS REVENUE ACT OF 1988

SEC. 7811. AMENDMENTS RELATED TO TITLE I OF THE 1988 ACT.

(a) Amendments Related to Section 1002 of the 1988 Act.—
(1) The heading for subparagraph (C) of section 42(dX5) is

amended by inserting "SECTION" before "167(k)".
I

(2) Clause (ii) of section 42(hX5)(D) is amended by striking
;

"clause (ii)" and inserting "clause (i)". i

(b) Amendments Related to Section 1003 of the 1988 Act.—
j

(1) Subparagraph (C) of section 643(a)(6) is amended by strik-
'

ing "(i)" and by striking ", and (ii)" and all that follows and
j

inserting a period.
|

(2) Paragraph (6) of section 643(a) is amended by striking

subparagraph (D).

(c) Amendments Related to Section 1006 of the 1988 Act.—
|

(1) Subparagraphs (C) and (D) of section 26(b)(2) are amended
|

to read as follows:

"(C) subsection (m)(5XB), (q), (t), or (v) of section 72 (relat-

ing to additional taxes on certain distributions),
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"(D) section 143(m) (relating to recapture of proration of
Federal subsidy from use of mortgage bonds and mortgage
credit certificates),".

(2) Paragraph (2) of section 26(b) is amended by striking
subparagraph (K) and all that follows and inserting the follow-

ing new subparagraphs:
"(K) sections 871(a) and 881 (relating to certain income of

nonresident aliens and foreign corporations),
"(L) section 860E(e) (relating to taxes with respect to

certain residual interests), and
"(M) section 884 (relating to branch profits tax)."

(3) Subparagraph (B) of section 6724(dXl) is amended by strik-

ing clause (viii) and all that follows and inserting the following:

"(viii) section 6052(a) (relating to reporting payment
of wages in the form of group-term life insurance),

"(ix) section 6053(cXl) (relating to reporting with re-

spect to certain tips),

"(x) section 1060(b) (relating to reporting require-
ments of transferors and transferees in certain asset
acquisitions), or

(xi) subparagraph (A) or (C) of subsection (cX4), or
subsection (e), of section 4093 (relating to information
reporting with respect to tax on diesel and aviation
fuel)."

(4) Clause (i) of section 1374(dX2XA) is amended by striking
"(except as provided in subsection 0))(2))".

(5XA) Paragraph (6) of section 382(h) is amended—
(i) by striking "during the recognition period" in subpara-

graph (B) and inserting "during the recognition period
(determined without regard to any carryover) , and

(ii) by striking "treated as recognized built-in gains or
losses under this paragraph" in subparagraph (C) and
inserting "which would be treated as recognized built-in

gains or losses under this paragraph if such amounts were
properly taken into account (or allowable as a deduction)
during the recognition period".

(B) Paragraph (5) of section 1374(d) is amended—
(i) by striking "during the recognition period" in subpara-

graph (B) and inserting "during the recognition period
(determined without regard to any carryover) , and

(ii) by striking "treated as recognized built-in gains or
losses under this paragraph" in subparagraph (C) and
inserting "which would be treated as recognized built-in

gains or losses under this paragraph if such amounts were
properly taken into account (or allowable as a deduction)
during the recognition period".

(6) Subparagraph (B) of section 13610bX2) is amended to read
as follows:

"(B) a financial institution to which section 585 applies
(or would apply but for subsection (c) thereof) or to which
section 593 applies,".

(7) Paragraph (2) of section 1366(f) is amended to read as
follows:

"(2) Treatment op tax imposed on built-in gains.—If any Corporations,
tax is imposed under section 1374 for any taxable year on an S
corporation, for purposes of subsection (a), the amount so im-
posed shall be treated as a loss sustained by the S corporation
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I

during such taxable year. The character of such loss shall be
'

determined by allocating the loss proportionately among the
|

recognized built-in gains giving rise to such tax."

(8) Subparagraph (B) of section 1374(b)(8) is amended by
j

Corporations. adding at the end the following new sentence: "A similar rule !

shall apply in the case of the minimum tax credit under section i

53 to the extent attributable to taxable years for which the
corporation was a C corporation."

1

(9) The last sentence of section 860G(a)(3) is amended by;
striking "this subparagraph" and inserting "subparagraph (A) .

(d) Amendments Related to Section 1007 of the 1988 Act.—
i

(1)(A) Subsection (g) of section 59 is amended by striking "for
any taxable year" and inserting "for the taxable year for which !

the item is taken into account or for any other taxable year".
|

Effective date. (B) The repeal of section 58(h) of the Internal Revenue Code of i

26 use 58 te
^^^^ '^^^ Reform Act of 1986 shall be effective only with

I

note.
respect to items of tax preference arising in taxable years

|

beginning after December 31, 1986.

(2) Subclause (II) of section 53(d)(l)(B)(i) is amended by insert-

1

ing before the period at the end the following: "and if section i

59(a)(2) did not apply".

(3) Paragraph (3) of section 56(b) is amended—
j

(A) by inserting after the first sentence the following new
|

sentence: "Section 422A(c)(2) shall apply in any case where
the disposition and the inclusion for purposes of this part

|

are within the same taxable year and such section shall not i

apply in any other case.", and i

(B) by striking "the preceding sentence" and inserting

'

"this paragraph' .
I

(e) Amendments Related to Section 1008 of the 1988 Act.— I

(1) Paragraph (2) of section 460(a) is amended by inserting!

"(or, with respect to any amount properly taken into account
i

after completion of the contract, when such amount is so prop-

1

erly taken into account)" after "any long-term contract".
|

(2) Subparagraph (B) of section 460(b)(2) is amended—
|

(A) by striking "any amount received or accrued" and I

inserting "any amount properly taken into account", and
i

(B) by striking "is so received or accrued" and inserting
\

"is so properly taken into account".
|

(3) Paragraph (3) of section 460(b) is amended

—

(A) by striking "any amount received or accrued" in the \

second sentence and inserting "any amount properly taken
j

into account", and i

(B) by striking "such amount was received or accrued" in
i

the second sentence and inserting "such amount was prop-

erly taken into account". i

(4) Paragraph (2) of section 460(b) is amended by adding at the
I

end the following new sentence: !

Contracts. "In the case of any long-term contract with respect to which the
\

percentage of completion method is used, except for purposes of

applying the look-back method of paragraph (3), any income
under the contract (to the extent not previously includible in

gross income) shall be included in gross income for the taxable \

year following the taxable year in which the contract was
completed."

j

(5) Paragraph (2) of section 460(e) is amended by striking
|

"and" at the end of subparagraph (A), by inserting "and" at the
;
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end of subparagraph (B), and by inserting after subparagraph
(B) the following new subparagraph:

"(C) any predecessor of the taxpayer or a person de-

scribed in subparagraph (A) or (B)/\

(6) Paragraph (2) of section 460(b) is amended by adding at the
end the following new sentence:

"For purposes of subtitle F (other than sections 6654 and 6655), Contracts,

any interest required to be paid by the taxpayer under subpara-
graph (B) shall be treated as an increase in the tax imposed by
this chapter for the taxable year in which the contract is

completed (or, in the case of interest payable with respect to any
amount properly taken into account after completion of the
contract, for the taxable year in which the amount is so prop-
erly taken into account)."

(f) Amendments Related to Section 1009 of the 1988 Act.—
(1) Subparagraph (A) of section 643(aX6) is amended by strik-

ing "section 265(1)" and inserting "section 265(aXl)".

(2) Subparagraph (B) of section 10090^X3) of the 1988 Act is 26 use 265 note,

amended by striking "section 265(bX3XBXiii)" and inserting
"section 265(bX3XBXiXin)".

(g) Amendment Related to Section 1011 of the 1988 Act.—
(1) Subsection (a) of section 401 is amended by moving para-

graph (30) from the end and inserting it after paragraph (29).

(2) The last sentence of section 402(gX3) is amended by insert-

ing "involving a one-time irrevocable election" after "similar
arrangement".

(3) The heading of sections 406(c) and 407(c) are each amended
by striking "Purposes Limitation" and inserting "Purposes of
Limitation".

(4) Clause (iii) of section 457(dXlXA) is amended by striking
the period at the end and inserting ", and".

(5) Subclause (I) of section 457(dX2XBXi) is amended by adding
"and" at the end.

(h) Amendments Related to Section 101IB of the 1988 Act.—
(1) Paragraph (5) of section 409(1) is amended by striking "the

last sentence* and inserting "the second sentence".
(2) Subsection (a) of section 129 is amended by striking the

sentence following paragraph (2)(C) and preceding subsection
(b).

(3) Paragraph (1) of section 101IBQ) of the 1988 Act is 26 use 401.

amended by striking "401(aX28XB)" and inserting
"401(aX28XBXii)".

(i) Amendments Related to Section 1012 of the 1988 Act.—
(1) Subparagraph (H) of section 904(dXl) is amended by strik-

ing "qualified interest and carrying charges (as defined in
section 245(c))" and inserting "interest or carr3ring charges (as
defined in section 927(dXl)) derived from a transaction which
results in foreign trade income (as defined in section 9230b))".

(2) Sections 861(aX6), 862(aX6), 863(bX2), and 863(bX3) are each
amended by striking "865(hXl)" and inserting "865(iXl)".

(3) Subparagraph (A) of section 954(cX3) is amended

—

(A) by striking "is created" in clause (i) and inserting "is

a corporation created",
(B) by striking "from a related person" in clause (ii) and

inserting "from a corporation which is a related person",
and

(C) by adding at the end the following:
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1

Corporations. "To the extent provided in regulations, payments made by a '

partnership with 1 or more corporate partners shall be !

treated as made by such corporate partners in proportion to
their respective interests in the partnership." I

(4) Paragraph (5) of section 1297(b) is amended— I

(A) by inserting "stock" after "where" in the paragraph
j

heading, '

(B) by striking "any disposition of in subparagraph
i

(AXii) and inserting "any distribution of\ and
|

(C) by striking "treated as a disposition to" in subpara-
graph (A) and inserting "treated as a disposition by, or

|

distribution to".

26 use 884 note. (5) Subparagraph (B) of section 1012(qXl) of the 1988 Act is

amended—
i

(A) by striking "1021(eX2XC)" and mserting i

"1021(cX2XC)", and I

(B) by striking "823(bX4XC)" and mserting "832(bX4XC)".
|

(6XA) Subparagraph (B) of section 1446(bX2) is amended by
|

striking "section 11(b)" and inserting "section ll(bXl)". I

(B) Paragraph (2) of section 1446(d) is amended to read as
;

follows:

"(2) Credit treated as distributed to partner.—Except as
i

provided in regulations, a foreign partner's share of any i

withholding tax paid by the partnership under this section shall
|

be treated as distributed to such partner by such partnership on i

the earlier of—
|

"(A) the day on which such tax was paid by the partner-
ship, or

I

"(B) the last day of the partnership's taxable year for

which such tax was paid."
i

(C) Subsection (f) of section 1446 is amended to read as follows:
|

"(f) Regulations.—The Secretary shall prescribe such regulations
;

as may be necessary to carry out the purposes of this section, !

including—
|

"(1) regulations providing for the application of this section in
|

the case of publicly traded partnerships, and
I

"(2) regulations providing—
I

"(A) that, for purposes of section 6655, the withholding
i

tax imposed under this section shall be treated as a tax '

imposed by section 11 and any partnership requirsd to pay
\

such tax shall be treated as a corporation, and i

"(B) appropriate adjustments in applying section 6655
|

with respect to such withholding tax." :

(7) Subsection (a) of section 988 is amended by inserting after

the subsection heading the following: "Notwithstanding any
,

other provision of this chapter
—

".
\

(8XA) Subsection (b) of section 887 is amended by redesignat- i

ing paragraph (3) as paragraph (4) and by inserting after para-
,

graph (2) the following new paragraph:
"(3) Exception for certain income taxable in posses-

'

siONS.—The term 'United States source gross transportation
;

income' does not include any income taxable in a possession of
[

the United States under the provisions of this title as made
i

applicable in such possession."
j

(B) Paragraph (1) of section 887(b) is amended by striking
|

"paragraph (2)" and inserting "paragraphs (2) and (3)".
[

r
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(C) Subsection (b) of section 872 is amended by adding at the
end the following new paragraph:

"(7) Treatment of possessions.—To the extent provided in

regulations, a possession of the United States shall be treated as
a foreign country for purposes of this subsection."

(D) Paragraph (4) of section 883(a) is amended by striking "(5)

and (6)" and inserting "(5), (6), and (7)".

(9) Paragraph (4) of section 887(b) (as redesignated by para-
graph (8) is amended by striking "transportation income" the
first two places it appears and inserting "United States source
gross transportation income".

(10) Subsection (a) of section 883 is amended by adding at the
end the following new paragraph:

"(5) Special rule for countries which tax on residence
BASIS.—For purposes of this subsection, there shall not be taken
into account any failure of a foreign country to grant an exemp-
tion to a corporation organized in the United States if such
corporation is subject to tax by such foreign country on a
residence basis pursuant to provisions of foreign law which
meets such standards (if any) as the Secretary may prescribe."

(11) Paragraph (2) of section 4371 is amended by striking
", unless the insurer is subject to tax under section 842(b)".

(12) Subsection (g) of section 995 is amended by striking
"section 511" and inserting "section 511 (or any other person
otherwise subject to tax under section 511)".

(13) Effective with respect to taxable years ending after the Effective date,

date of the enactment of this Act (or, at the election of the
taxpayer, beginning after December 31, 1986), subsection (e) of
section 402 is amended by adding at the end the following new
paragraph:

"(7) Coordination with foreign tax credit umitations.—
Subsections (a), (b), and (c) of section 904 shall be applied
separately with respect to any lump sum distribution on which
tax is imposed under paragraph (1), and the amount of such
distribution shall be treated as the taxable income for purposes
of such separate application."

(14) Paragraph (2XA) of section 1012(1) of the 1988 Act is 26 USC 245.

amended by striking "section 245" and inserting "section
245(a)".

(j) Amendments Related to Section 1014 of the 1988 Act.—
(1) The subparagraph (C) of section l(i)(3) added by section

1014(eX7) of the 1988 Act is redesignated as subparagraph (D).

(2) Paragraph (1) of section 2654(a) is amended by adding at
the end the following new sentence: "The preceding shall be
applied after any basis adjustment under section 1015 with
respect to the transfer."

(3) Subsection (g) of section 642 is amended by inserting after
the first sentence the following new sentence: "Rules similar to
the rules of the preceding sentence shall apply to amounts
which may be taken into account under 2621(a)(2) or 2622(b)."

(4) Paragraphs (1) and (3) of section 2642(b) are each amended
by striking "a timely filed gift tax return required by section
6019" and inserting "a gift tax return filed on or before the date
prescribed by section 6075(b)".

(5) Paragraph (1) of section 6654(1) is amended by striking
"this subsection shall" and inserting "this section shall".
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26 use 425.

(6) Clause (ii) of section 6654(1X2XB) is amended by inserting
before the period at the end the following: "(or, if no will is

admitted to probate, which is the trust primarily responsible for

paying debts, taxes, and expenses of administration)".

(7) The heading for subparagraph (D) of section 59(jX2) is

amended by striking "Others" and inserting "Other".
(k) Amendments Related to Section 1015 of the 1988 Act.—

26 use 6213. (1) Paragraph (3) of section 1015(r) of the 1988 Act is amended
by striking "section 6211" and inserting "section 6213".

(2) The last sentence of section 6502(a) is amended by striking
"enforceable" and inserting "unenforceable".

G) Amendment Related to Section 1016 of the 1988 Act.—The
subparagraph (E) of section 514(cX9) added by section 1016 of the
1988 Act is redesignated £is subparagraph (F).

(m) Amendments Related to Section 1018 of the 1988 Act.—
(1) The subsection (f) of section 2503 added by section 1018 of

the 1988 Act is redesignated as subsection (g).

26 use 312. (2) Paragraph (4) of section 1018(d) of the 1988 Act is amended
by inserting "the first place it appears" before "and inserting".

26 use 9509. (3) Paragraph (20) of section 1018(u) of the 1988 Act is

amended by striking "section 9507(b)" and inserting "section
95090))".

(4) Subparagraph (B) of section 72(qX2) is amended by striking

"subsection (sX6XB))" and inserting "subsection (sX6XB)))".

(5) Paragraph (10) of section 414(p) is amended by inserting

"section" before "403(b)".

(6) Paragraph (2) of section 1018(1) of the 1988 Act is amended
by striking "paragraph (2) and (3)" and inserting "paragraphs
(2) and (3)".

(7) Subsections (aX6) and (b)(3) of section 408 are each
amended by striking "(without regard to subparagraph (CXii)

thereof)".

SEC. 7812. AMENDMENTS RELATED TO TITLE II OF THE 1988 ACT.

(a) Amendment Related to Section 2001 of the 1988 Act.—
Subparagraph (C) of section 2001(dX7) of the 1988 Act is amended by
strikmg "section 6427(gXl)" and inserting "section 6427(fKl)".

(b) Amendment Related to Section 2002 of the 1988 Act.—
Subsection (d) of section 2002 of the 1988 Act is amended by striking

"this section" and inserting "subsections (b) and (c)" and by insert-

ing before the period ", and the amendment made by subsection

(aX2) shall take effect as if included in the amendment made by
section 521(aX3) of the Superfund Revenue Act of 1986".

(c) Amendments Related to Section 2004 of the 1988 Act.—
(1) Paragraph (1) of section 384(e) is amended by striking

*l)uild-in gain and inserting "built-in gain".

(2) Paragraph (3) of section 453A(b) is amended by striking
"(5)." and mserting "(5))."

Effective date. (d) AMENDMENT RELATED TO SECTION 2005 OF THE 1988 ACT.

—

26 use 404 note. Section 2005(e) of the 1988 Act is amended by inserting before the
period ", except that the amendment made by subsection (aXD shall

take effect as if included in the amendment made by section 1131(c)

of the Tax Reform Act of 1986".

SEC. 7813. AMENDMENTS RELATED TO TITLE III OF THE 1988 ACT.

(a) Amendment Related to Section 3001 of the 1988 Act.—
Paragraph (2) of section 6724(d) is amended by redesignating

subparagraph (U) as subparagraph (S), by striking "or" at the end of

26 use 6427.

Effective date.

26 use 4042
note.
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subparagraph (Q), and bv striking the period at the end of subpara-
graph (R) and inserting or".

(b) Amendments Related to Section 3011 op the 1988 Act.—
Paragraphs (4) and (5) of section 30110)) of the 1988 Act are each 26 use 414.

amended*"
(1) by striking "lllB(a)" and inserting "lOllB(a)", and
(2) by striking "162(kX2y' and inserting "162(k)".

SEC. 7814. AMENDMENTS RELATED TO TITLE IV OF THE 1988 ACT.

(a) Amendment Related to Section 4001 op the 1988 Act.—
Subsection (c) of section 127 is amended by striking paragraph (8).

Ob) Amendment Related to Section 4002 op the 1988 Act.—
Subparagraph (A) of section 125(eX2) is amended by striking "includ-

able and inserting "includible".

(c) Amendments Related to Section 4005 op the 1988 Act.—
(1) The paragraph (3) of section 6045(e) added by section 4005

of the 1988 Act is redesignated as paragraph (4).

(2) Clause (ii) of section 148(dX3)(E) is amended by striking "a
qualified mortgage bond or".

(d) Amendment Related to Section 4006 op the 1988 Act.— 26 use 46.

Section 4006 of the 1988 Act is amended—
(1) by striking "December 31, 1988" and inserting "Dec. 31,

1988", and
(2) by striking "December 31, 1989" and inserting "Dec. 31,

1989".

(e) Amendments Related to Section 4008 of the 1988 Act.—
(1) Subsection (d) of section 196 is amended by striking

"substituting** and all that follows through "in the case of—
and inserting "substituting *an amount equal to 50 percent of
for *an amount equal to' in the case of—".

(2XA) Subsection (c) of section 280C is amended by redesignat-
ing paragraph (3) as paragraph (4) and by inserting after para-
graph (2) the following new paragraph:

"(3) Election op reduced credit.—
"(A) In general.—In the case of any taxable year for

which an election is made under this paragraph—
"(i) paragraphs (1) and (2) shall not appl^, and
"(ii) the amount of the credit under section 41(a) shall

be the amoimt determined under subparagraph (B).

"(B) Amount op reduced credit.—The amount of credit

determined under this subparagraph for any taxable year
shall be the amount equal to the excess of—

"(i) the amount of credit determined under section
41(a) without regard to this paragraph, over

"(ii) the product of—
"(I) 50 percent of the amount described m clause

(i), and
"(n) the maximum rate of tax under section

ll(bXl).

"(O Election.—An election under this paragraph for any
taxable year shall be made not later than the time for filing

the return of tax for such year (including extensions), shall

be made on such return, and shall be made in such manner
as the Secretary may prescribe. Such an election, once
made, shall be irrevocable."

(B) In the case of a taxable year for which the last date for 26 use 280C
making the election under section 280CXcX3) of the Internal note.
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Revenue Code of 1986 (as added by subparagraph (A)) is on or
before the date which is 75 days after the date of the enactment
of this Act, such an election for such year may be made

—

(i) at any time before the date which is 75 days after such
date of enactment, and

(ii) in such form and manner as the Secretary of the
Treasury or his delegate may prescribe.

(C) Section 41 is amended by striking subsection (h) and by
redesignating subsection (i) as subsection (h).

(D) Paragraph (4) of section 196(c) is amended by inserting
"(other than such credit determined under section 280C(cX3))
after "section 41(a)".

(E) Subsection (n) of section 6501 is amended by striking
41(h),".

(f) Amendment Related to Section 4011 op the 1988 Act.—
Subsection (c) of section 67 is amended by striking paragraph (4).

SEC. 7815. AMENDMENTS RELATED TO TITLE V OF THE 1988 ACT.

(a) Amendments Related to Section 5012 op the 1988 Act.—
(1) Subparagraph (B) of section 7702A(cX3) is amended to read

as follows:

"(B) Treatment op certain benefit increases.—For pur-
poses of subparagraph (A), the term 'material change in-

cludes any increase in the death benefit under the contract
or any increase in, or addition of, a qualified additional

benefit under the contract. Such term shall not include

—

"(i) any increase which is attributable to the pay-
ment of premiums necessary to fund the lowest level of
the death benefit and qualified additional benefits pay-
able in the 1st 7 contract years (determined after

taking into account death benefit increases described in

subparagraph (A) or (B) of section 7702(eX2)) or to

crediting of interest or other earnings (including policy-

holder dividends) in respect of such premiums, and
"(ii) to the extent provided in regulations, any cost-of-

living increase based on an established broad-based
index if such increase is funded ratably over the
remaining period during which premiums are required
to be paid under the contract."

26 use 7702A (2) Paragraph (2) of section 5012(e) of the 1988 Act is amended
note. by striking "continues to make level annual premium payments

over the life of the contract" and inserting "makes at least 7

level annual premium pavments".
(3) Subparagraph (A) of section 72(eXll) is amended by adding

at the end the following new sentence:
"The preceding sentence shall not apply to any contract de-

scribed in paragraph (5XD)."
(4) Paragraph (4) of section 7702A(c) is amended—

(A) by striking "under $10,000" in the paragraph heading
and inserting "op $10,000 or less", and

(B) by striking "the same insurer" and inserting "the
same policyholder".

(5) Section 72(eXllXA) is amended by striking "12-month
period" and inserting "calendar year".

26 use 1504 (b) Amendment Related to Section 5021 op the 1988 Act.—
note. Subsection (e) of section 5021 of the 1988 Act is amended by striking

"no provision in any law (whether enacted before, on, or after the
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date of the enactment of this Act)" and inserting "no provision in

any law enacted after the date of the enactment of this Act".

(c) Amendment Related to Section 5032 of the 1988 Act.—
Subsection (b) of section 2101 is amended by adding at the end the
following new sentence:
"For purposes of the preceding sentence, there shall be appropriate
adjustments in the application of section 2001(c)(3) to reflect the
difference between the amount of the credit provided under section

2102(c) and the amount of the credit provided under section 2010."

(d) Amendments Related to Section 5033 of the 1988 Act.—
(1)(A) Paragraph (2) of section 2523(i) is amended by striking

"made by the donor to such spouse" and inserting "which are
made by the donor to such spouse and with respect to which a
deduction would be allowable under this section but for para-
graph (1)".

(B) The gmaendment made by subparagraph (A) shall apply
with respect to gifts made after June 29, 1989.

(2) Subsection (a) of section 2523 is amended by striking "who
is a citizen or resident".

(3) Paragraph (3) of section 2106(a) is amended by striking

"allowed where spouse is citizen".

(4)(A) Subparagraph (B) of section 2056(d)(2) is amended to
read as follows:

"(B) Special rule.—If any property passes from the de-

cedent to the surviving spouse of the decedent, for purposes
of subparagraph (A), such property shall be treated as
passing to such spouse in a qualified domestic trust if

—

"(i) such property is transferred to such a trust before
the date on which the return of the tax imposed by this

chapter is made, or
"(ii) such property is irrevocably assigned to such a

trust under an irrevocable assignment made on or
before such date which is enforceable under local law."

(B) In the case of the estate of a decedent dying before the
date of the enactment of this Act, the period during which the
transfer (or irrevocable assignment) referred to in section

2056(dX2)(B) of the Internal Revenue Code of 1986 (as amended
by subparagraph (A)) may be made shall not expire before the
date 1 year after such date of enactment.

(5) Subsection (d) of section 2056 is amended by adding at the
end the following new paragraph:

"(4) Special rule where resident spouse becomes citizen.—
Paragraph (1) shall not apply if—

"(A) the surviving spouse of the decedent becomes a
citizen of the United States before the day on which the
return of the tax imposed by this chapter is made, and

"(B) such spouse was a resident of the United States at all

times after the date of the death of the decedent and before
becoming a citizen of the United States."

(6) Paragraph (3) of section 2056(d) is amended—
(A) by striking "section 2001" and inserting "this chap-

ter", and
(B) by inserting before the period at the end the following:

"and without regard to subsection (d)(3) of such section

(7XA) Subsection (a) of section 2056A is amended—
(i) by amending paragraph (1) to read as follows:

Gifts and
property.

26 use 2523
note.

Gifts and
property.

26 use 2056
note.
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"(1) the trust instrument requires that at least 1 trustee of the
trust be an individual citizen of the United States or a domestic
corporation and that no distribution from the trust may be
made without the approval of such a trustee,", and

(ii) by striking paragraph (2) and redesignating para-
graphs (3) and (4) as paragraphs (2) and (3), respectively.

(B) Subsection (b) of section 2056A is amended by redesignat-
ing paragraphs (3) through (8) as paragraphs (4) through (9),

respectively, and by inserting after paragraph (2) the following
new paragraph:

"(3) Certain ufetime distributions exempt from tax.—
"(A) Income distributions.—No tax shall be imposed by

paragraph (1)(A) on any distribution of income to the
surviving spouse.

''(B) Hardship Exemption.—No tax shall be imposed by para-
graph dXA) on any distribution to the surviving spouse on
account of hardship."

(C) Subparagraph (A) of section 2056A(b)(l) is amended by
striking "other than a distribution of income required under
subsection (aX2)".

(D) Paragraph (4) of section 2056A(b) (as redesignated by
subparagraph (B)) is amended to read as follows:

"(4) Tax where trust ceases to qualify.—If any qualified
domestic trust ceases to meet the requirements of paragraphs
(1) and (2) of subsection (a), the tax imposed by paragraph (1)

shall apply as if the surviving spouse died on the date of such
cessation."

(8) Subsection (d) of section 2056 is amended by adding at the
end the following new paragraph:

"(4) Reformations permitted.—
Gifts and "(A) In GENERAL.—In the case of any property with re-
property, spect to which a deduction would be allowable under

subsection (a) but for this subsection, the determination of
whether a trust is a qualified domestic trust shall be
made

—

"(i) as of the date on which the return of the tax
imposed by this chapter is made, or

"(ii) if a judicial proceeding is commenced on or
before the due date (determined with regard to exten-
sions) for filing such return to change such trust into a
trust which is a qualified domestic trust, as of the time
when the changes pursuant to such proceeding are
made.

"(B) Statute of umitations.—If a judicial proceeding
described in subparagraph (A)(ii) is commenced with respect
to any trust, the period for assessing any deficiency of tax
attributable to any failure of such trust to be a qualified

domestic trust shall not expire before the date 1 year after

the date on which the Secretary is notified that the trust

has been changed pursuant to such judicial proceeding or
that such proceeding has been terminated."

(9) Subsection (b) of section 2056A is amended by adding at

the end the following new paragraphs:
"(10) Certain benefits allowed.—

Gifts and "(A) In GENERAL.—If any property remaining in the
property. qualified domestic trust on the date of the death of the

surviving spouse is includible in the gross estate of such
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spouse for purposes of this chapter (or would be includible if

such spouse were a citizen or resident of the United States),

any benefit which is allowable (or would be allowable if

such spouse were a citizen or resident of the United States)

with respect to such property to the estate of such spouse
under section 2032, 2032A, 2055, 2056, or 6166 shall be
allowed for purposes of the tax imposed by parajgraph (IXB).

"(B) Section 303.—If the estate of the surviving spouse
meets the requirements of section 303 with respect to any
property described in subparagraph (A), for purposes of
section 303, the tax imposed by paragraph (IXB) with re-

spect to such property shall be treated as a Federal estate

tax payable with respect to the estate of the surviving
spouse.

"(C) Section 6161(a) (2).—The provisions of section

6161(aX2) shall apply with respect to the tax imposed by
paragraph (1)(B), and the reference in such section to the
executor shall be treated as a reference to the trustees of
the trust.

"(11) Special rule where distribution tax paid out of
TRUST.—For purposes of this subsection, if any portion of the tax
imposed by paragraph (IXA) with respect to any distribution is

paid out of the trust, an amount equal to the portion so paid
shall be treated as a distribution described in paragraph (IXA).

"(12) Special rule where spouse becomes citizen.—If the
surviving spouse of the decedent becomes a citizen of the United
States and if—

"(A) such spouse was a resident of the United States at all

times after the date of the death of the decedent and before
such spouse becomes a citizen of the United States,

"(B) no tax was imposed by paragraph (IXA) with respect
to any distribution before such spouse becomes such a
citizen, or

"(C) such spouse elects

—

"(i) to treat any distribution on which tax was im-
posed by paragraph (IXA) as a taxable gift made by
such spouse for purposes of—

"(I) section 2001, and
"(II) determining the amount of the tax imposed

by section 2501 on actual taxable gifts made by
such spouse during the year in which the spouse
becomes a citizen or any subsequent year, and

"(ii) to treat any reduction in the tax imposed by
paragraph (IXA) by reason of the credit allowable
under section 2010 with respect to the decedent as a
credit allowable to such surviving spouse under section

2505 for purposes of determining the amount of the
credit allowable under section 2505 with respect to

taxable gifts made by the surviving spouse during the
year in which the spouse becomes a citizen or any
subsequent year,

paragraph (IXA) shall not apply to any distributions after

such spouse becomes such a citizen (and paragraph (IXB)
shall not apply).

"(13) Coordination with section ioi5.—For purposes of sec- Gifts and
tion 1015, any distribution on which tax is imposed by para- property.
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Gifts and
property.

26 use 2056
note.

Gifts and
property.

graph (IXA) shall be treated as a transfer by gift, and any tax
paid under paragraph dXA) shall be treated as a gift tax."

(10) Paragraph (2) of section 2056A(c) is amended by striking
"The term' and inserting "Except as provided in regulations,
the term".

(11) Clause (ii) of section 2056A(bX2XB) is amended by striking
"as a credit or refund" and inserting "as a credit or refund (with
interest)".

(12) Paragraph (2) of section 2056A(b) is amended by adding at
the end the following new subparagraph:

"(C) Special rule where decedent has more than i

QUAUFiED DOMESTIC TRUST.—If there is more than 1 quali-

fied domestic tnist with respect to any decedent, the
amount of the tax imposed by paragraph (1) with respect to
such trusts shall be determined by using the highest rate of
tax in effect under section 2001 as of the date of the
decedent's death (and the provisions of paragraph (3)(B)

shall not apply) unless, pursuant to a designation made by
the decedent's executor, there is 1 person

—

"(i) who is an individual citizen of the United States
or a domestic corporation and is responsible for filing

all returns of tax imposed under paragraph (1) with
respect to such trusts and for paying all tax so imposed,
and

"(ii) who meets such requirements as the Secretary
may by regulations prescribe."

(13) Section 2056A is amended by adding at the end the
following new subsection:

"(e) Regulations.—The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to carry out the purposes
of this section, including regulations under wmch there may bo
treated as a qualified domestic trust any annuity or other payment
which is includible in the decedent's gross estate and is by its terms
payable for life or a term of years."

(14) In the case of the estate of, or gift by, an individual who
was not a citizen or resident of the United States but was a
resident of a foreign country with which the United States has a
tax treaty with respect to estate, inheritance, or gift taxes, the
amendments made by section 5033 of the 1988 Act shall not
apply to the extent such amendments would be inconsistent
with the provisions of such treaty relating to estate, inherit-

ance, or gift tax marital deductions. In the case of the estate of
an individual dying before the date 3 years after the date of the
enactment of this Act, or a gift by an individual before the date
3 years after the date of the enactment of this Act, the require-
ment of the preceding sentence that the individual not be a
citizen or resident of the United States shall not apply.

(15) Paragraph (5) of section 2056A(b) (as redesignated bv
paragraph (7XB) of this subsection) is amended to read as fol-

lows:
"(5) Due date.—

"(A) Tax on distributions.—The estate tax imposed by
paragraph dXA) shall be due and payable on the 15th day
of the 4th month following the calendar year in which the
taxable event occurs; except that the estate tax imposed by
paragraph (IXA) on distributions during the calendar year
in which the surviving spouse dies shall be due and payable
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not later than the date on which the estate tax imposed by
paragraph (IXB) is due and payable.

"(B) Tax at death of spouse.—The estate tax imposed by
paragraph (IXB) shall be due and payable on the date 9

months after the date of such death.'

(16) For purposes of applying section 2040(a) of the Internal Gifts and
Revenue Code of 1986 with respect to any joint interest to which ^l^R^^-
section 2040(b) of such Code does not apply solely by reason of

note
^^^^

section 2056(dXl)(B) of such Code, any consideration furnished
before July 14, 1988, by the decedent for such interest to the
extent treated as a gift to the spouse of the decedent for

purposes of chapter 12 of such Code shall be treated as consider-

ation originally belonging to such spouse and never acquired by
such spouse from the decedent.

(e) Amendments Related to Section 5041 of the 1988 Act.—
(1) Subparagraph (A) of section 460(e)(6) is amended

—

(A) by striking "the building, construction, reconstruc-
tion, or rehabilitation of and inserting "activities referred
to in paragiaph (4) with respect to", and

(B) by striking clause (i) and inserting the following:

"(i) dwelling units (as defined in section 167(k)) con-
tained in buildings containing 4 or fewer dwelling units
(as so defined), and".

(2XA) Paragraph (4) of section 5041(b) of the 1988 Act is 26 USC 56.

amended by inserting ", as amended by title I of this Act," after
"1986 Code".

(B) Paragraph (3) of section 56(a) is amended by striking "The
preceding sentence shall not" and inserting "The first sentence
of this paragraph shall not".

(3) Subparagraph (C) of section 5041(eXl) of the 1988 Act is 26 USC 460 note,

amended by striking "subsections (a), (b), &nd (c)" and inserting

"subsections (a) and (b)".

(4) Clause (i) of section 56(gX4)(D) is amended by adding "and"
at the end of subclause (III) and by striking subclauses (IV) and
(V) and inserting the following new subclause:

"(IV) paragraphs (6), (7), and (8) shall not apply."
(f) Amendment Related to Section 5053 of the 1988 Act.—

Subsection (d) of section 145 is amended by redesignating paragraph
(3) as pareigraph (4) and by inserting after paragraph (2) the follow-

ing new paragraph:
"(3) Certain property treated as new property.—Solely for

purposes of determining under paragraph (2XA) whether the 1st

use of property is pursuant to tax-exempt financing

—

(A) In general.—If—
"(i) the 1st use of property is pursuant to taxable

financing,

"(ii) there was a reasonable expectation (at the time
such taxable financing was provided) that such financ-
ing would be replaced by tax-exempt financing, and

"(iii) the taxable financing is in fact so replaced
within a reasonable period after the taxable financing
was provided,

then the 1st use of such property shall be treated as being
pursuant to the tax-exempt financing.

"(B) Special rule where no operating state or local
PROGRAM FOR TAX-EXEMPT FINANCING.—If, at the time of the
1st use of property, there was no operating State or local

I-
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program for tax-exempt financing of the property, the 1st
I

use of the property shall be treated as pursuant to the 1st
j

tax-exempt financing of the property. i

"(C) Definitions.—For purposes of this paragraph—
|

"(i) Tax-exempt financing.—The term 'tax-exempt
|

financing' means financing provided by tax-exempt
bonds.

I

"(ii) Taxable financing.—The term 'taxable financ-
i

ing' means financing which is not tax-exempt financ-
|

ing."
I

(g) Amendment Related to Section 5076 of the 1988 Act.—
Paragraph (3) of section 453A(b) is amended to read as follows:

"(3) Exception for personal use and farm property.—An
installment obligation shall not be treated as described in para-
graph (1) if it arises from the disposition— '

"(A) by an individual of personal use property (within the I

meaning of section 1275(b)(3)), or
"(B) of any property used or produced in the trade or I

business of farming (within the meaning of section 2032A(e) i

(4) or (5))." I

(h) Amendment Related to Section 5077 of the 1988 Act.—
Clause (ii) of section 382(1)(3)(C) is amended by striking "for purposes
of subclause (III)," and inserting "For purposes of subclause (III),". !

SEC. 7816. AMENDMENTS RELATED TO TITLE VI OF THE 1988 ACT.
\

(a) Amendment Related to Section 6003 of the 1988 Act.— !

Paragraph (2) of section 274(n) is amended—
j

(1) by striking so much of such paragraph as follows subpara- •

graph (D) and precedes subparagraph (F) and inserting the
following:

|

"(E) in the case of an employer who pays or reimburses
j

moving expenses of an employee, such expenses are includ-
j

ible in the income of the employee under section 82, or",
j

and
I

(2) by adding at the end the following new sentence: "In the
case of the employee, the exception of subparagraph (A) shall

not apply to expenses described in subparagraph (E)."

(b) Amendment Related to Section 6006 of the 1988 Act.—
Subparagraph (A) of section l(i)(7) is amended bv inserting "(other
than for purposes of this paragraph)" after ' shall be treated", i

(c) Amendments Related to Section 6009 of the 1988 Act.—
26 use 219. (1) Paragraph (2) of section 6009(c) of the 1988 Act is amended

|

by striking "Clause (i)" and inserting "Clause (ii)".

(2) Paragraph (1) of section 135(d) is amended by striking

"subsection (a) respect to" and inserting "subsection (a) with i

respect to".
j

(d) Amendments Related to Section 6026 of the 1988 Act.—
(1) Subparagraph (D) of section 263A(h)(3) is amended to read

as follows:
1

"(D) Treatment of certain corporations.— I

"(i) In general.—If—
\

"(I) substantially all of the stock of a corporation
,

is owned by a qualified employee-owner and mem-
|

bers of his family (as defined in section 267(c)(4)), ,

and
j

"(II) the principal activity of such corporation is

performance of personal services directly related to
|
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the activities of the qualified employee-owner and
such services are substantially performed by the
qualified employee-owner,

this subsection shall apply to any expense of such
corporation which directly relates to the activities of
such employee-owner in the same manner as if such
expense were incurred by such employee-owner.

(ii) QuAUFiED EMPLOYEE-OWNER.—For purposes of
this subparagraph, the term 'qualified employee-owner'
means any individual who is an employee-owner of the
corporation (as defined in section 269A(b)(2)) and who is

a writer, photographer, or artist."

(2) Subparagraph (B) of section 6026(d)(2) of the 1988 Act is

amended by striking "the taxpayer made" and inserting "a
taxpayer engaged in a farming business involving the produc-
tion of animals having a preproductive period of more than 2
years made".

(e) Amendments Related to Section 6028 of the 1988 Act.—
(1) Paragraph (5) of section 168(b) is amended by striking

"paragraph (2)(B)" and inserting "paragraph (2)(C)".

(2) Paragraph (2) of section 168(c) is amended by striking

"subsection (b)(2)(B)" and inserting "subsection (b)(2)(C)".

if) Amendment Related to Section 6029 of the 1988 Act.—The
subparagraph (D) of section 168(b)(3) added by section 6029 of the
1988 Act is redesignated as subparagraph (E).

(g) Amendment Related to Section 6033 of the 1988 Act.—
Subsection (b) of section 6033 of the 1988 Act is amended by striking

"paragraph (1)" and inserting "subsection (a)".

(h) Amendment Related to Section 6054 of the 1988 Act.—
Paragraph (1) of section 6054(b) of the 1988 Act is amended bv
striking "subsection apply" and inserting "section shall apply'

.

(i) Amendment Related to Section 6061 of the 1988 Act.—
Section 6061 of the 1988 Act is amended—

(1) by striking "section lllB(h)(5)(A)" and inserting "section
1011B(hX5)(A)", and

(2) by striking "section lllB(h)" and inserting "section
lOllB(h)".

(j) Amendment Related to Section 6064 of the 1988 Act.—
Paragraph (13) of section 457(e) is amended to read as follows:

"(13) Special rule for churches.—The term 'eligible em-
ployer' shall not include a church (as defined in section

3121(wX3)(A)) or qualified church-controlled organization (as de-
fined in section 3121(w)(3)(B))."

(k) Amendment Related to Section 6067 of the 1988 Act.—
Subsection (c) of section 6067 of the 1988 Act is amended by striking
"section 205(c)" and inserting "section 2005(c)".

(1) Amendment Related to Section 6071 of the 1988 Act.—
Paragraph (2) of section 6071(b) of the 1988 Act is amended by
striking "electric plan" and inserting "electric cooperative plan'

.

(m) Provision Related to Section 6076 of the 1988 Act.—If, for
the 1st taxable year beginning on or after January 1, 1987, a
qualified group self-insurers* fund changes its treatment of policy-

holder dividends to take into account such dividends no earlier than
the date that the State regulatory authority determines the amount
of the policyholder dividend that may be paid, then such change
shall be treated as a change in a method of accounting and no
adjustment under section 481(a) of the Internal Revenue Code of

26 use 263A
note.

26 use 451 note.

26 use 415 note.

26 use 133 note.

26 use 414 note.

26 use 401.

26 use 481 note.
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I

1986 shall be made with respect to such change in method of '

accounting. I

(n) Amendments Related to Section 6077 op the 1988 Act.— '

(1) Paragraph (1) of section 847 is amended— I

(A) by striking "separate estimated tax" and inserting i

"special estimated tax", and
j

(B) by striking "after December 31, 1986" and inserting
'

"in taxable years beginning after December 31, 1986".
i

(2) The first sentence of section 847(2) is amended to read as
i

follows: "The deduction under paragraph (1) shall be allowed
\

only to the extent that such deduction would result in a tax
|

benefit for the taxable year for which such deduction is allowed
or any carryback year and only to the extent that special

|

estimated tax payments are made in an amount equal to the tax i

benefit attributable to such deduction on or before the due date i

(determined without regard to extensions) for filing the return
'

for the taxable year for which the deduction is allowed." I

(3) Paragraph (5) of section 847 is amended by adding at the i

end the following new sentence: i

"To the extent that any amount added to the special loss
;

discount account is not subtracted from such account before the
15th year after the year for which the amount was so added,

\

such amount shall be subtracted from such account for such i

15th year and included in gross income for such 15th year." i

(4) Paragraph (9) of section 847 is amended by striking "and"
I

at the end of subparagraph (A), by striking the period at the end
|

of subparagraph (B) and inserting ", and", and by adding at the
end the following new subparagraph:

"(C) providing for the application of this section in cases
|

where the deduction allowed under paragraph (1) for any i

taxable year is less than the excess referred to in paragraph
|

(1) for such year."
,

(5) Section 847 (as amended by paragraph (4)) is amended by
;

redesignating paragraph (9) as paragraph (10) and by inserting
j

after paragraph (8) the following new paragraph:
|

"(9) Effect on earnings and profits.—In determining the
|

earnings and profits—
I

"(A) any special estimated tax payment made for any !

taxable year shall be treated as a payment of income tax '

imposed by this title for such taxable year, and
"(B) any deduction or inclusion under this section shall i

not be taken into account.
|

Nothing in the preceding sentence shall be construed to affect the
|

application of section 56(g) (relating to adjustments based on ad-

justed current earnings)." i

(6) Paragraph (8) of section 847 is amended by adding at the
i

end the following new sentence: "The limitations on consolida-
!

tion contained in section 1503(c) shall not apply to the deduction
j

allowed under paragraph (1)."
|

(o) Amendments Related to Section 6105 of the 1988 Act.—
(1) The subsection (c) of section 5276 added by section 6105 of :

the 1988 Act is amended— i

(A) by striking "(c) Exemption" and inserting "(d) Excep- i

tion",
j

(B) by striking "section 5271(aX2)" in paragraph (1) and
I

inserting "section 5271", and

I

!
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(C) by striking "specially denatured distilled spirits" in

paragraph (2) and inserting "distilled spirits free of tax".

(2) Subsection (a) of section 5276 is amended by striking

"Except as provided in subsection (c)," and inserting "Except as
otherwise provided in this section,",

(p) Amendment Related to Section 6135 of the 1988 Act.—
Paragraph (3) of section 953(d) is amended by striking "(as defined in

section 1503(d))" and inserting "for purposes of section 1503(d) with-

out regard to paragraph (2XB) thereof.

(q) Amendment Related to Section 6152 of the 1988 Act.—
Subparagraph (C) of section 2056(b)(7) is amended by striking "an
annuity and inserting "an annuity included in the gross estate of
the decedent under section 2039".

(r) Amendment Related to Section 6177 of the 1988 Act.—
Subclause (III) of section 148(f)(4XBXiii) is amended by striking "such
date of issuance, or the date" and inserting "such date of issuance or
the date".

(s) Amendments Related to Section 6180 of the 1988 Act.—
(1) Paragraph (1) of section 142(i) is amended by inserting "In

general.—" after "(1)".

(2) The paragraph (3) of section 146(g) added by section 6180 of
the 1988 Act is redesignated as paragraph (4).

(3) Paragraph (3) of section 147(c) is amended by inserting a
comma after "mass commuting facility" each place it appears.

(t) Amendments Related to Section 6183 of the 1988 Act.—
Subclause (II) of section 148(f)(4XCXii) is amended by striking "on
behalf of and inserting "to make loans to".

(u) Amendments Related to Section 6228 of the 1988 Act.—
(1) The section 7520 added by section 6228 of the 1988 Act is

redesignated as section 7521.

(2) The table of sections for chapter 77 is amended by striking
the item added by section 6228 of the 1988 Act and inserting the
following:

"Sec. 7521. Procedures involving taxpayer interviews."

(v) Amendments Related to Section 6242 of the 1988 Act.—
(1) The section 6712 added by section 6242 of the 1988 Act is

redesignated as section 6713.
(2) The table of sections for part I of subchapter B of chapter

68 is amended by striking the item added by section 6242 of the
1988 Act and inserting the following:

"Sec. 6713. Disclosure or use of information by preparers of returns."

(w) Amendment Related to Section 6253 of the 1988 Act.—
Section 6253 of the 1988 Act is amended by inserting ", as amended 26 USC 168.

by title I of this Act," after "1986 Code".

SEC. 7817. EFFECTIVE DATE. 26 USC 1 note.

Except as otherwise provided in this part, any amendment made
by this part shall take effect as if included in the provision of the
1988 Act to which such amendment relates.

PART II—AMENDMENTS RELATED TO REVENUE
ACT OF 1987

SEC. 7821. AMENDMENTS RELATED TO SUBTITLE B.

(a) Amendments Related to Section 10202 of the 1987 Act.—



I

!
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|

(1) Subparagraph (B) of section 453A0t))(2) is amended by
[

striking "all obligations of the taxpayer described in paragraph i

(1)" and inserting "all such obligations held by the taxpayer".
(2) Subparagraph (B) of section 453A(dX2) is amended by I

striking "before such secured indebtedness was incurred" and I

inserting "before the later of the times referred to in subpara-
|

graph (A) or (B) of paragraph (1)".

(3) Subparagraph (B) of section 453A(dXl) is amended by
j

inserting "the time" before the "the proceeds".
j

(4XA) Paragraph (2) of section 26(b) (as amended by section
|

11811) is amended by striking "and" at the end of subparagraph
(L), by striking the period at the end of subparagraph (M) and
inserting ", and", and by adding at the end the following new
subparagraph:

i

"(N) sections 453(1)(3) and 453A(c) (relating to interest on i

certain deferred tax liabilities)." i

(B) Subsection (c) of section 453A is amended by redesignating
|

paragraph (5) as paragraph (6) and by inserting after paragraph
j

(4) the following new paragraph: I

"(5) Treatment as interest.—Any amount payable under
{

this subsection shall be taken into account in computing the
|

amount of any deduction allowable to the taxpayer for interest
j

paid or accrued during the taxable year." I

16 use 56 note. (5) In the case of taxable years beginning in 1987, the ref-
j

erence to section 453 contained in section 56(aX6) of the Internal
Revenue Code of 1986 shall be treated as including a reference
to section 453A.

(b) Amendments Related to Section 10206 of the 1987 Act.—
|

Effective with respect to taxable years beginning after 1988, the last
j

sentence of section 7519(dX4) is amended— i

(1) by striking "for taxable years beginning after 1987,",
j

(2) by striking "if more than 50 percent" and inserting
,

"unless more than 50 percent", and
i

(3) by striking "who would not have been entitled" and
}

inserting "who would have been entitled".
j

(c) Amendment Related to Section 10222 of the 1987 Act.—
j

Clause (ii) of section 1503(e)(2XA) is amended by striking "another
|

member" and inserting "another corporation which is or was a
!

member". '

(d) Amendments Related to Section 10242 of the 1987 Act.—
;

(1) The item relating to section 842 in the table of sections for
j

part III of subchapter L of chapter 1 is amended by striking
|

"corporations" and inserting "companies".
\

(2) The heading for paragraph (4) of section 842(c) is amended
by striking "yeilds" and inserting "yields". i

SEC. 7822. AMENDMENTS RELATED TO SUBTITLE C AND FOLLOWING SUB-
|

TITLES.

(a) Amendment Related to Section 10301 of the 1987 Act.—
|

Paragraph (1) of section 6655(e) is amended by striking "section

(dXD" and inserting "subsection (dXD".
Ot)) Amendments Related to Section 10502 of the 1987 Act.—

f

(1) Paragraph (1) of section 6427(i) is amended by striking i

"subsection (a)" and all that follows through "by any person" i

and inserting "subsection (a), (b), (c), (d), (e), (g), (h), (1), or (q) by |

any person".
I

I
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(2) Clause (i) of section 6427(i)(2)(A) is amended to read as

follows:

"(i) $1,000 or more is payable under subsections (a),

0)), (d), (e),(g),(h),and(q), or".

(3) Subparagraph (B) of section 6427(i)(2) is amended to read as
follows:

"(B) Special rule.—If the requirements of subparagraph
(A)(ii) are met by any person for any quarter but the
requirements of subparagraph (A)(i) are not met by such
person for such quarter, such person may file a claim under
subparagraph (A) for such quarter only with respect to

amounts referred to in subparagraph (A)(ii)."

(4) The subsection of section 6427 relating to payments for

taxes imposed by section 4041(d) is redesignated as subsection

(P).

(5) Paragraph (3) of section 9502(b) is amended by striking

and" and inserting and".
(6) Subparagraph (A) of section 9503(b)(4) is amended by strik-

ing "sections 4041(d)" and inserting "section 4041(d)".

(7) Subsections (b)(3) and (c)(2XA) of section 9508 are each
amended by striking "Storage Trust Fund" and inserting "Stor-

age Tank Trust Fund".
(c) Amendment Related to Section 10611 of the 1987 Act.—The

table of sections for part II of subchapter B of chapter 1 is amended
by inserting "Illegal" before "Federal" in the item relating to

section 90.

(d) Amendments Related to Section 10713 of the 1987 Act.—
(1) Subparagraph (G) of section 10713(bX2) of the 1987 Act is 26 USC 7611.

amended to read as follows:

"(G) Paragraph (3) of section 761 l(i) is amended by strik-

ing all that follows 'income tax)* and inserting section
6852 (relating to termination assessments in case of fla-

grant political expenditures of section 501(cX3) organiza-
tions), or section 6861 (relating to jeopardy assessments of

income taxes, etc.),'."

(2) Clause (iii) of section 10713(bX2XE) of the 1987 Act is 26 USC 6863.

amended to read as follows:

"(iii) by striking '6851(a) nor 6861(a)' in subsection
(bX3)(AXiii) and inserting '6851(a), 6852(a), nor 6861(a)'."

SEC. 7823. EFFECTIVE DATE. 26 USC 26 note.

Except as otherwise provided in this part, any amendment made
by this part shall take effect as if included in the provision of the
1987 Act to which such amendment relates.

PART III—AMENDMENTS RELATED TO TAX
REFORM ACT OF 1986

SEC. 7831. AMENDMENTS RELATED TO TAX REFORM ACT OF 1986.

(a) Amendment Related to Section 101 of the 1986 Act.—
Subparagraph (B) of section l(fX6) (relating to rounding of inflation
adjustments for married individuals filing separately) is amended by
striking "(other than with respect to section 63(cX4))" and inserting
the following: "(other than with respect to subsection (c)(4) of section
63 (as it applies to subsections (cXSXA) and (f) of such section) and
section 151(dX3))".
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(b) Amendment Related to Section 201 of the 1986 Act.— I

Paragraph (5) of section 1250(b) is amended—
i

(1) by striking "in the case of recovery property" in subpara-
graph (A) and inserting "in the case of property to which section

|

168 applies", and
|

(2) by striking "in the case of any property which is not i

recovery property" in subparagraph (B) and inserting "in the
'

case any property to which section 168 does not apply". i

(c) Amendments Related to Section 252 of the 1986 Act.—
I

Regulations. (1) Subparagraph (B) of section 42(i)(3) (defining low-income
unit) is amended by inserting "(as determined under regulations 1

prescribed by the Secretary taking into account local health,
safety, and building codes)" after "suitable for occupancy". I

(2) Paragraph (3) of section 42(i) is amended by adding at the i

end the following new subparagraph: '

"(D) Students in government-supported job training
|

PROGRAMS NOT TO DiSQUAUFY UNIT.—A Unit shall not fail to

be treated as a low-income unit merely because it is occu- '

pied by an individual who is enrolled in a job training
j

program receiving assistance under the Job Training Part-
|

nership Act or under other similar Federal, State, or local

laws."

(3) Subsection (i) of section 42 (relating to special rules) is '

amended by adding at the end the following new paragraph: I

"(6) Appucation to estates and trusts.—In the case of an I

estate or trust, the amount of the credit determined under
|

subsection (a) and any increase in tax under subsection (j) shall
j

be apportioned between the estate or trust and the beneficiaries
,

on the basis of the income of the estate or trust allocable to
i

each."
I

(4) Subsection (f) of section 42 is amended by adding at the end
\

the following new paragraph:
i

"(4) Dispositions of property.—If a building (or an interest
,

therein) is disposed of during any year for which credit is
|

allowable under subsection (a), such credit shall be allocated
j

between the parties on the basis of the number of days during
|

such year the building (or interest) was held by each. In any
j

such case, proper adjustments shall be made in the application
|

of subsection (j)." !

(5) Subsection (m) of section 42 (relating to regulations) is
|

amended by striking "and" at the end of paragraph (2), by
\

striking the period at the end of paragraph (3) and inserting i

", and , and by adding at the end the following new paragraph:
|

"(4) providing the opportunity for housing credit agencies to i

correct administrative errors and omissions with respect to

allocations and record keeping within a reasonable period after
|

their discovery, taking into account the availability of regula-
|

tions and other administrative guidance from the Secretary."
:

(6) Subparagraph (A) of section 42(d)(7) is amended by insert-

ing "(or interest therein)" after "a building described in

subparagraph (B)". !

(d) Amendments Related to Section 803 of the 1986 Act.—
(1) Subparagraph (A) of section 803(d)(4) of the Tax Reform

\

26 use 263A Act of 1986 is amended by striking so much of such subpara-
graph as precedes clause (i) thereof and inserting the following:

i

"(A) Transition property exempted from interest
|

CAPiTAUZATiON.—Section 263A of the Internal Revenue
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Code of 1986 (as added by this section) and the amendment
made by subsection (bXD shall not apply to interest costs

which are allocable to any property

—

(2) If any interest costs incurred after December 31, 1986, are 26 USC 263A

attributable to costs incurred before January 1, 1987, the '^o*®-

amendments made by section 803 of the Tax Reform Act of 1986
shall apply to such interest costs only to the extent such in-

terest costs are attributable to costs which were required to be
capitalized under section 233 of the Internal Revenue Code of
1954 and which would have been taken into account in appljdng
section 189 of the Internal Revenue Code of 1954 (as in effect

before its repeal by section 803 of the Tax Reform Act of 1986)

or, if applicable, section 266 of such Code.
(e) Appucation of Future Legislaiion to Transitioned 26 use 141 note.

Bonds.—Section 1318 of the Tax Reform Act of 1986 is amended by
adding at the end the following new paragraph:

"(8) Application of future legislation to transitioned
BONDS.—In the case of any bond to which the amendments made
by section 1301 do not apply by reason of a provision of this Act,

any amendment of the 1986 Code (and any other provision
applicable to such Code) included in any law enacted after

October 22, 1986, shall be treated as included in section 103 and
section 103A (as appropriate) of the 1954 Code with respect to

such bond unless

—

"(A) such law expressly provides that such amendment
(or other provision) shall not apply to such bond, or

"(B) such amendment (or other provision) applies to a
provision of the 1986 Code

—

"(i) for which there is no corresponding provision in

section 103 and section 103A (as appropriate) of the
1954 Code, and

"(ii) which is not otherwise treated as included in

such sections 103 and 103A with respect to such bond."
(f) Amendment Related to Section 1114 of the 1986 Act.—

Subparagraphs (A) and (B) of section 1114(bX9) of the Tax Reform
Act of 1986 are each amended by striking "consist of supervising" 26 USC 406, 407.

and inserting "consist in supervising".

(g) Effective Date.—Any amendment made by this section shall 26 USC l note,

take effect as if included in the provision of the Tax Reform Act of
1986 to which such amendment relates.

PART IV—MISCELLANEOUS CHANGES
SEC. 7841. MISCELLANEOUS CHANGES.

(a) Amendment Related to Transfers Incident to Divorce or
Separation.—

(1) Paragraph (6) of section 408(d) is amended by striking "his
former spouse under a divorce decree or under a written in-

strument incident to such divorce" and inserting "his spouse or
former spouse under a divorce or separation instrument de-
scribed in subparagraph (A) of section 71(b)(2)".

(2) Subsection (p) of section 414 is amended by redesignating
paragraph (11) as paragraph (12) and by inserting after para-
graph (10) the following new paragraph:

"(11) Appucation of rules to governmental and church
PLANS.—For purposes of this title, a distribution or payment

39-139 0-90-11 (239)
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from a governmental plan (as defined in subsection (d)) or a
church plan (as described in subsection (e)) shall be treated as
made pursuant to a qualified domestic relations order if it is

made pursuant to a domestic relations order which meets the
requirement of clause (i) of paragraph (IXA)."

26 use 408 note. (3) The amendments made by this subsection shall apply to

transfers after the date of the enactment of this Act in taxable
years ending after such date.

(b) Amendment Related to Single-Employer Pension Plan
Amendments Act of 1986.

—

(1) Section 404(gXl) is amended by inserting "4041(b)," before
"4062".

26 use 404 note. (2) The amendment made by paragraph (1) shall apply to

pajnnents made after January 1, 1986, in taxable years ending
after such date.

(c) Definition of Compensation.—
(1) Paragraph (1) of section 219(f) (defining compensation) is

amended by adding at the end thereof the following new sen-

tence: "For purposes of this paragraph, section 401(cX2) shall be
applied as if the term trade or business for purposes of section

1402 included service described in subsection (cX6).

26 use 219 note. (2) The amendment made by paragraph (1) shall apply to

contributions after the date of the enactment of this Act in

taxable years ending after such date.

(d) Miscellaneous Clerical Changes.—
(1) Paragraph (1) of section 6103(d) is amended by striking

"45,".

(2) Section 6871 is amended by striking "44, or 45" each place
it appears and inserting "or 44".

(3) Paragraph (5) of section 691(c) is amended by striking

"paragraph dXD)" and inserting "paragraph (IXC)".

(4) The table of chapters for subtitle D is amended by striking

the comma in the item relating to chapter 42 and inserting a
semicolon.

(5) Section 6652 is amended

—

(A) by redesignating the subsection relating to informa-

tion with respect to includible employee benefits as subsec-

tion (k), and
(B) by redesignating the subsection relating to alcohol

and tobacco taxes as subsection Q).

(6) Paragraph (2) of section 410(a) is amended by striking the

comma before the period.

(7) The heading of paragraph (1) of section 132(h) is amended
by striking "officers, etc.," and inserting "ioghly com-
pensated employees".

(8) Paragraph (1) of section 66(d) is amended by striking

"section 911(b)" and inserting "section 911(dX2)".

(9) Subsection (e) of section 861 is amended by striking "sec-

tion 826(a)" and insertmg "section 862(a)".

(10) Paragraph (27) of section 381(a) (relating to credit under
section 53) is redesignated as paragraph (26).

(11) Subclause (IH) of section 382aX3XBXi) is amended by
striking "divorce," and inserting "divorce),".

(12) The last sentence of section 6157(a) is amended by strik-

ing "subsections (c) and (d)" and inserting "subsection (c)".
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(13) Clause (i) of section 42(d)(6XA) is amended by striking

"Farmers' Home Administration" and inserting "Farmers
Home Administration".

(14) Clause (ii) of section 42(d)(7)(A) is amended by striking

"sebsection (a)" and inserting "subsection (a)".

(15) Subparagraph (A) of section 42(e)(2) is amended by strik-

ing "captial account" and inserting "capital account".

(16) Paragraph (2) of section 844(a) is amended by striking "for

the taxable year" and inserting "for a prior taxable year".

(17) Subsection (c) of section 4221 is amended by striking "or
4083".

(18) Clause (i) of section 274(nX2)(F) is amended by inserting

"any" before "Federal".

(19) Subparagraph (B) of section 132(fK2) is amended by strik-

ing "section 151(e)(3)" and inserting "section 151(cX3)".

(20) Sections 6420(eX2), 6421(gX2), and 6427(jX2) are each
amended by striking "section 7602" and inserting "section
7602(a)".

(e) Amendment Related to Treatment of Transactions in
Which Federal Financial Assistance Provided.—

(1) Section 597(bX2) is amended by striking "to reflect such
treatment" and inserting "in connection with such assistance".

(2) The amendment made by this subsection shall apply as if 26 USC 597 note,

included in the amendments made by section 1401 of the Finan-
cial Institutions Reform, Recovery, and Enforcement Act of
1989.

(f) Amendment Related to Alcohol, Tobacco, and Firearms
Returns.—Paragraph (6) of section 6091(b) is amended by inserting
"section 4181 or'^before "subtitle E".

(g) Authority to Pay Administrative Expenses from Vaccine
Injury Compensation Trust Fund.

(1) In general.—Paragraph (1) of section 9510(c) (relating to

expenditures from Vaccine Injury Compensation Trust Fund) is

amended by inserting before the period at the end thereof the
following: ", or for the payment of all expenses of administra-
tion (but not in excess of $6,000,000 for any fiscal year) incurred
by the Federal Government in administering such subtitle".

(2) Effective date.—The amendment made by paragraph (1) 26 USC 9510

shall apply to fiscal years beginning after September 30, 1989.

PART y—AMENDMENTS RELATED TO PENSION
PROVISIONS

SEC. 7851. DEFINITIONS.

For purposes of this part

—

(1) Reform act.—Except where incompatible with the intent,
the term "Reform Act" means the Tax Reform Act of 1986.

(2) ERISA.—The term "ERISA" means the Employee Retire-
ment Income Security Act of 1974.

Subpart A—Amendments Related To Tax Reform Act

of 1986

SEC. 7861. AMENDMENTS RELATED TO TITLE XI OF THE REFORM ACT.

(a) Amendments Related to Section 1113 of the Reform Act.—
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29 use 1053. (1) Section 203(aX2) of ERISA is amended—
(A) by striking "following** the first place it appears, and
(B) by striking "414(f)(1)(B)" in subparagraph iCXuXO and

inserting "3(37XAXii)".
29 use 1052. (2) Section 1113(eX3) of the Reform Act is amended by striking

"Section 202(BXi)" and inserting "Section 202(aXlXBXi)".
26 use 411 note. (3) The second subsection (e) of section 1113 of the Reform Act

is redesignated as subsection (f).

(4) Section 1113(f) of the Reform Act, as redesignated by
paragraph (3), is amended by adding at the end thereof the
following new paragraph:

"(4) Repeal of class year vesting.—If a plan amendment
repealing class year vesting is adopted after October 22, 1986,

such amendment shall not apply to any employee for the 1st

plan year to which the amendments made by subsections (b) and
(eX2) apply (and any subsequent plan year) if—

"(A) such plan amendment would reduce the nonforfeit-
able right of such employee for such year, and

"(B) such employee has at least 1 hour of service before
the adoption of such plan amendment and after the begin-
ning of such 1st plan year.

This paragraph shall not apply to an employee who has 5
consecutive 1-year breaks in service (as defined in section

411(aX6XA) of the Internal Revenue Code of 1986) which include
the 1st day of the 1st plan year to which the amendments made
by subsection (b) and (eX2) apply. A plan shall not be treated as
failing to meet the requirements of section 401(aX26) of such
Code by reason of compljdng with the provisions of this para-
graph.'^

26 use 411. (5XA) Section 411(aX3) is amended by adding at the end
thereof the following new subparagraph:

"(G) Treatment of matching contributions forfeited
BY REASON OF EXCESS DEFERRAL OR CONTRIBUTION.—

A

matching contribution (within the meaning of section
401(m)) shall not be treated as forfeitable merely because
such contribution is forfeitable if the contribution to which
the matching contribution relates is treated as an excess
contribution under section 401(kX8)(B), an excess deferral

under section 402(gX2XA), or an excess aggregate contribu-

tion imder section 401(mX6XB).".
(B) Paragraph (3) of section 203(a) of ERISA is amended by

adding at the end thereof the following new subparagraph:
"(F) A matching contribution (within the meaning of section

401(m) of the Internal Revenue Code of 1986) shall not be
treated as forfeitable merely because such contribution is

forfeitable if the contribution to which the matching contribu-
tion relates is treated as an excess contribution under section

401(kX8XB) of such Code, an excess deferral under section

402(gX2XA) of such Code, or an excess aggregate contribution
under section 401(mX6XB) of such Code.".

(6XA) Section 411(aX4XA) is amended to read as follows:

"(A) years of service before age 18,".

(B) Subparagraph (A) of section 203(bXl) of ERISA is amended
to read as follows:

"(A) years of service before age 18,".

26 use 4980 (b) Amendment Related to Section 1132 of the Act.—
note.
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(1) Notwithstanding any other provision of law, in the case of
any qualified pension plan and welfare benefit plan described in

paragraph (2), the assets of such pension plan in excess of its

liabilities may be transferred to such welfare benefit plan upon
the termination of such pension plan if such assets are to be
used to provide retiree health benefits.

(2) For purposes of paragraph (1), a qualified pension plan and
welfare benefit plan are described in this paragraph if—

(A) both such plans are jointly administered pursuant to

a collective bargaining agreement between the employer
maintaining such plans and one or more employee rep-
resentatives,

(B) the welfare benefit plan provides retiree health bene-
fits, and

(C) the qualified pension plan has assets in excess of
liabilities (determined on a termination basis) and the wel-
fare benefit plan has assets which are less than the present
value of the benefits to be provided under the plan (deter-

mined as of the time of termination of the pension plan).

(3) For purposes of the Internal Revenue Code of 1986, any
transfer of assets to which paragraph (1) applies shadl be treated
as a reversion of such assets to the employer maintaining the
plan which is includible in the gross income of such employer
and subject to the tax imposed by section 4980 of such Coide.

(c) Amendments Related to Section 1140 op the Reform Act.—
(1) Subsection (a) of section 1140 of the Reform Act is amended 26 use 401 note,

by striking "or subtitle C" and inserting subtitle C, or title

XVIII of this Act".
(2) Section 1140(c) of the Reform Act is amended by striking

all after "the first plan year beginning" and inserting "after the
later of—

"(1) December 31, 1988, or
"(2) the earlier of—

"(A) December 31, 1990, or
"(B) the date on which the last of such collective bargain-

ing agreements terminate (without regard to any extension
after February 28, 1986)."

(3) Section 114(Kc) is amended by adding at the end thereof the
following new fiush sentence:

"For purposes of paragraph (IXB) and any other provision of this

title, an agreement shall not be treated as terminated merely
because the plan is amended pursuant to such agreement to meet
the requirements of any amendment made by this title or title

XVIII of this Act".
(d) Amendments Related to Section 1145 op the Reform Act.—

(1) Subsection (f) of section 303 of the Retirement Equity Act
of 1984 is amended by striking "July 24, 1984" and inserting 26 use looi

"July 17. 1984". '^ot®

(2) Paragraph (3) of section 205(b) of ERISA, as added by
section 1145(b) of the Reform Act, is redesignated as para- 29 use 1055.

graph (4).

SEC. 7862. AMENDMENTS RELATED TO TITLE XVIII OF THE REFORM ACT.

(a) Amendment Related to Section 1852 of the Reform Act.—
Paragraph (1) of section 4402(h) of ERISA is amended by striking 29 use 1461.

"January 12, 1982" the second place it appears and inserting "Janu-
ary 16, 1982".
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29 use 1054 and
note.

29 use 1054.

29 use 106.

29 use 1161.

26 use 106 note.

29 use 1167.

26 use 4980B.

26 use 4980B
note.

26 use 162.

29 use 1162.

26 use 162 note.

(b) Amendment Related to Section 1879 op the Reform Act.—
(1) Subsection (u) of section 1879 of the Reform Act is amend-

ed—
(A) by striking "206(h)" each place it appears in para-

graphs (1) and (4XB) and inserting "204(h)",
(B) by redesignating paragraph (4) as paragraph (5), and
(C) by inserting after paragraph (3) the following:

"(4) Correction op cross reference.—Section 4218(1XA) of
the Employee Retirement Income Security Act of 1974 (29
U.S.C. 1398(1XA)) is amended by striking 'section 4062(d)' and
inserting 'section 4069(b)'."

(2) So much of section 204(hX2) ofERISA as precedes subpara-
graph (A) thereof is amended by adjusting the left-hand
margination thereof to full measure.

(c) Amendments Related to Section 1895 op the Reform Act.—
(IXA) Section 106(bX2) (relating to exception to certain plans)

is amended by striking the last sentence thereof.

(B) Section 601(b) of ERISA is amended by striking the last

sentence thereof.

(C) The amendments made by this paragraph shall apply to

years beginning after December 31, 1986.

(2XA) Section 607(2) of ERISA is amended by striking "the
individual's employment or previous employment with an em-
ployer" and inserting "the performance of services by the
individual for 1 or more persons maintaining the plan (includ-
ing as an employee defined in section 401(cXl) of the Internal
Revenue Code of 1986)".

(B) Section 4980B(fX7), as added by the Technical and Mis-
cellaneous Revenue Act of 1988, is amended by striking "the
individual's employment or previous employment with an em-
ployer" and inserting "the performance of services by the
individual for 1 or more persons maintaining the plan (includ-

ing as an employee defined in section 401(cXl))".

(C) The amendments made by this paragraph shall apply to

plan years beginning after December 31, 1989.

(3XA) Clause (iv) of section 162(kX2XB) is amended—
(i) by striking "eligibility" in the heading and inserting

"entitlement' , and
(ii) by inserting "which does not contain any exclusion or

limitation with respect to any preexisting condition of such
beneficiary" after or otherwise)" in subclause (I).

(B) Section 602(2XD) ofERISA is amended—
(i) by striking "eligibility" in the heading and inserting

"entitlement' , and
(ii) by inserting "which does not contain any exclusion or

limitation with respect to any preexisting condition of such
beneficiary" after or otherwise)" in clause (i).

(C) Clause (iv) of section 4980B(fX2XB), as added by the Tech-
nical and Miscellaneous Revenue Act of 1988, is amended

—

(i) by striking "eligibility" in the heading and inserting

"entitlement' , and
(ii) by inserting "which does not contain any exclusion or

limitation with respect to any preexisting condition of such
beneficiary" after or otherwise)" in subclause (I).

(D) The amendments made by this paragraph shaQ apply to

—

(i) qualifying events occurring after December 31, 1989,

and

I
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(ii) in the case of qualified beneficiaries who elected

continuation coverage after December 31, 1988, the period
for which the required premium was paid (or was at-

tempted to be paid but was rejected as such).

(4XA) The last sentence of section 602(3) of ERISA is amended
to read as follows:

"In no event may the plan require the payment of any premium
before the day which is 45 days after the day on which the
qualified beneficiary made the initial election for continuation
coverage."

(B) The last sentence of section 4980B(f)(2XC) of the 1986 Code
(as added by the Technical and Miscellaneous Revenue Act of

1988) is amended to read as follows:

"In no event may the plan require the pa)mient of any premium
before the day which is 45 days after the day on which the qualified

beneficiary made the initial election for continuation coverage."
(C) The amendments made by this paragraph shall apply to

plan years beginning after December 31, 1989.

(5)(A) Clause (i) of section 4980B(fK2)(B) is amended by adding
at the end thereof the following new subclause:

"(V) QUAUFYING EVENT INVOLVING MEDICARE
ENTITLEMENT.—In the case of an event described in

paragraph (3)(D) (without regard to whether such
event is a qualifying event), the period of coverage
for qualified beneficiaries other than the covered
employee for such event or any subsequent qualify-

ing event shall not terminate before the close of

the 36-month period beginning on the date the
covered employee becomes entitled to benefits

under title XVIII of the Social Security Act."
(B) Section 602(2)(A) of ERISA is amended by adding at the

end thereof the following new clause:

"(v) QUAUFYING EVENT INVOLVING MEDICARE ENTITLE-
MENT.—In the case of an event described in section

603(4) (without regard to whether such event is a
qualifying event), the period of coverage for qualified

beneficiaries other than the covered employee for such
event or any subsequent qualifying event shall not
terminate before the close of the 36-month period
beginning on the date the covered employee becomes
entitled to benefits under title XVIII of the Social

Security Act."
(C) The amendments made by this paragraph shall apply to

plan years beginning after December 31, 1989.

(6)(A) Section 3011(b)(6) of the Technical and Miscellaneous
Revenue Act of 1988 (Public Law 100-647) is repealed.

(B) Subparagraph (A) shall be effective as if included in the
enactment of section 3011(b) of the Technical and Miscellaneous
Revenue Act of 1988.

(d) Amendments Related to Section 1898 of the Reform Act.—
dXA) Clause (ii) of section 417(aX3XB) (defining applicable

period) is amended by striking subclause (V) and inserting at
the end thereof the following new flush sentence:

"In the case of a participant who separates from service
before attaining age 35, the applicable period shall be a
reasonable period after separation.".

29 use 1162.

26 use 4980B
note.

26 use 4980B
note.

29 use 1167.

Effective date.

29 use 1167
note.

26 use 417.



103 STAT. 2434 PUBLIC LAW 101-239—DEC. 19, 1989

29 use 1055. (B) aause (ii) of section 205(cX3)(B) of ERISA is amended by
striking subclause (V) and inserting at the end thereof the
following new flush sentence:

"In the case of a participant who separates from service before
attaining age 35, the applicable period shall be a reasonable period
after separation.''.

26 use 417 note. (2) Section i898(bX8) of the Reform Act is amended by adding
at the end thereof the following new subparagraph:

"(C) Effective date.—The amendments made by this

paragraph shall apply to distributions after the date of the
enactment of this Act.".

(3) Section 205(h) ofERISA is amended—
(A) in paragraph (1), by striking "the term" and inserting

"The term", and by striking "benefit," and inserting **bene-

fit.";and

(B) in paragraph (3), by striking "the term" and inserting
"The term".

29 use 1053. (4) Subparagraph (B) of section 1898(dXl) of the Reform Act is

amended by striking "Paragraph (1)" and inserting "Subsection
(eXD".

(5) Section 203(eXl) of ERISA (as amended by section
29 use 1053. 1898(dXl) of the Tax Reform Act of 1986) is further amended to

read as follows:

"(eXD If the present value of any nonforfeitable benefit with
respect to a participant in a plan exceeds $3,500, the plan shall
provide that such benefit may not be immediately distributed with-
out the consent of the participant.".

(6) Subclause (IV) of section 205(cX3XBXii) of ERISA is amend-
ed by strikmg "401(aXll)" and inserting "205".

29 use 1055. (7) Subparagraph (B) of section 1898(bX7) of the Reform Act is

amended by strilong "Subparagraph (C) of section 205(bXl)" and
inserting "Qause (i) of section 205(bXlXC)".

(8) Section 205(eX2) of ERISA is amended by striking "non-
forfeitable accrued benefit" and inserting "nonforfeitable right
(within the meaning of section 203)".

(9XA) Subparagraph (B) of section 1898(bX14) of the Reform
Act is amended by inserting "(as amended by section 1145(b))"

after "1974".

(B) Paragraph (3) of section 205(b) of ERISA (as added by
section 1898(bX14XB) of the Reform Act) is redesignated as
paragraph (4).

(10) Section 203(eXl) of ERISA is amended by striking "vested

accrued benefit" and inserting "nonforfeitable benefit".

26 use 106 note. SEC. 7863. EFFECTIVE DATE.

Except as otherwise provided in this subpart, any amendment
made by this subpart shall take effect as if included in the provision
of the Reform Act to which such amendment relates.

Subpart B^Amendments Related to Omnibus Budget
Reconciliation Act of 1986

SEC. 7871. AMENDMENTS RELATED TO OMNIBUS BUDGET RECONCIU-
ATION ACT OF 1986.

(a) Amendments Related to Section 9202 or the Act.—
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(1) Section 411(b)(2) of the Internal Revenue Code of 1986 and
section 204(bX2) of ERISA are each amended by striking

subparagraph (B) and by redesignating subparagraphs (C) and
(D) as subparagraphs (B) and (C), respectively.

(2) Section 411(bX2XC), as redesignated by paragraph (1), is

amended by striking "subparagraph" and inserting "para-
graph".

(3) Section 204(bX2XC) of ERISA, as redesignated by para-
graph (1), is amended by striking "(C) and (D)" and inserting
^(B) and (C)".

(4) The amendments made by this subsection shall take effect

as if included in the amendments made by section 9202 of the
Omnibus Budget Reconciliation Act of 1986.

(b) Amendments Related to Section 9203 of the Act.—
(1) Section 411(aX8XB) is amended to read as follows:

"(B) the later of—
"(i) the time a plan participant attains age 65, or
"(ii) the 5th anniversary of the time a plan partici-

pant commenced participation in the plan.

(2) Section 3(24)(B) of ERISA is amended to read as follows:

"(B) the later of—
"(i) the time a plan participant attains age 65, or
"(ii) the 5th anniversary of the time a plan participant

commenced participation in the plan."
(3) The amendments made by this subsection shall take effect

as if included in the amendments made by section 9203 of the
Omnibus Budget Reconciliation Act of 1986.

(c) Amendment Relating to Section 9501.—Section 602(2)(AXiii)

of ERISA is amended by inserting "section" before "603(6)".

Subpart C—Amendments Related to Pension

Protection Act

26 use 411; 29

use 1054.

Effective date.

26 use 411 note.

29 use 1002.

Effective date.

26 use 411 note.

29 use 1162.

SEC. 7881. AMENDMENTS RELATED TO PENSION PROTECTION ACT.

(a) Amendments Related to Section 9303.—
(IXA) Subclause (II) of section 412(lX3XCXii) is amended by

inserting "Obut not below zero)" after "reducing".
(B) Subclause QI) of section 302(dX3XCXii) of ERISA is

amended by inserting "Obut not below zero)" after "reducing".
(2XA) Clause (i) of section 412(1X4XB) is amended by inserting

"and the unamortized portion of the unfunded existing benefit
increase liability" after "liability".

(B) Clause (i) of section 302(dX4XB) of ERISA is amended by
inserting "and the unamortized portion of the unfunded exist-

ing benefit increase liability" after "liability".

(3XA) Section 412(1X5X0 is amended by striking "October 17,
1987" and inserting "the first plan year beginning after Decem-
ber 31, 1988".

(B) Section 302(dX5XC) of ERISA is amended by striking
"October 17, 1987" and inserting "the first plan year beginning
after December 31, 1988".

(4XA) Section 412(1X7XD) is amended—
(i) by striking "and" at the end of clause (iiiXD, by

striking the period at the end of clause (iiiXII) and inserting
", and", and by adding at the end of clause (iii) the following
new subclause:

26 use 412.

29 use 1082.
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i

"(III) has years of service greater than the mini- I

mum years of service necessary for eligibility to
\

participate in the plan.", and
\

(ii) bv adding at the end thereof the following new clause:
|

*(iv) Election.—An employer may elect not to have
|

this subparagraph apply. Such an election, once made,
may be revoked only with the consent of the Sec-
retary.".

29 use 1082. (B) Section S02(d)(7XD) of ERISA is amended—
(i) by striking "and" at the end of clause (iiiXD, by

striking the period at the end of clause (iii)(II) and inserting
", and", and by adding at the end of clause (iii) the following
new subclause:

"(III) has years of service greater than the mini-
mum years of service necessary for eligibility to
participate in the plan.", and

(ii) bv adding at the end thereof the following new clause:

*(iv) Election.—An employer may elect not to have
this subparagraph apply. Such an election, once made,
may be revoked only with the consent of the Secretary
of the Treasury.".

26 use 412. (5XA) Section 412(1X8) is amended—
(i) by striking "reduced by any credit balance in the

funding standard account" in subparagraph (AXii), and
(ii) by adding at the end thereof the following new

subparagraph:
"(E) Deduction for credit balances.—For purposes of

this subsection, the amount determined under subpara-
graph (AXii) shall be reduced by any credit balance in the
funding standard account. The Secretary may provide for

such reduction for purposes of any other provision which
references this subsection.".

(B) Section 302(dX8) ofERISA is amended—
(i) by strildng "reduced by any credit balance in the

funding standard account" in subparagraph (AXii), and
(ii) by adding at the end thereof the following new

subparagraph:
"(E) Deduction for credit balances.—For purposes of

this subsection, the amount determined under subpara-
graph (AXii) shall be reduced by any credit balance in the
funding standard account. The Secretary of the Treasury
may provide for such reduction for purposes of any other
provision which references this subsection.".

(6XA) Section 412(cX9) is amended—
(i) by striking "3 vears" and inserting "year", and
(ii) by striking 3-year" in the heading and inserting

"Annual".
(B) Section 302(cX9) of ERISA is amended by striking "3

years" and inserting "year".
(7) Subclause (II) of section 9303(e)(3XC)(ii) of the Pension

26 use 412 note. Protection Act is amended by inserting "(and any income alloca-

ble to such amount)" after "clause (i)".

(b) Amendments Related to Section 9304.

—

dXA) Subparagraph (A) of section 412(cX10) is amended

—

(i) by inserting "defined benefit" before "plan other", and
(ii) by striking "Plans" in the heading and inserting

"Defined benefit plans".
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I

(B) Subparagraph (A) of section 302(c)(10) of ERISA is 29USC 1082.

' amended by inserting "defined benefit" before "plan other".

(2)(A) Subparagraph (B) of section 412(cX10) is amended— 26 USC 412.

I

(i) by striking "multiemployer plan" and inserting "plan
' not described in subparagraph (A)", and

I

(ii) by striking "Multiemployer" in the heading and
! inserting "Other".
1 (B) Subparagraph (B) of section 302(c)(10) of ERISA is

amended by striking "multiemployer plan" and inserting "plan
not described in subparagraph (A)

! (3XA) Section 412(m)(l) is amended by inserting "defined
benefit" before "plan (other".

\
(B) Section 302(eXl) of ERISA is amended by inserting "de-

! fined benefit" before "plan (other".
I (4XA) Subparagraph (D) of section 412(mX4) is amended to

read as follows:

"(D) Special rules for unpredictable contingent
event benefits.—In the case of a plan to which subsection
(1) applies for any calendar year and which has any un-

, predictable contingent event benefit liabilities

—

' "(i) Liabiuties not taken into account.—Such li-

abilities shall not be taken into account in computing
the required annual payment under subparagraph (B).

"(ii) Increase in installments.—Each required
installment shall be increased by the greater of

—

"(I) the unfunded percentage of the amount of

I

benefits described in subsection (lX5)(A)(i) paid
during the 3-month period preceding the month in

which the due date for such installment occurs, or
"(II) 25 percent of the amount determined under

subsection (l)(5XA)(ii) for the plan year,
"(iii) Unfunded percentage.—For purposes of

clause (ii)(I), the term 'unfunded percentage' means the
percentage determined under subsection (lX5)(A)(iXI)

for the plan year.
"(iv) Limitation on increase.—In no event shall the

increases under clause (ii) exceed the amount necessary
to increase the funded current liability percentage

I

(within the meaning of subsection (1)(8XB)) for the plan
year to 100 percent. '.

(B) Subparagraph (D) of section 302(eX4) of ERISA is amended
to read as follows:

"(D) Special rules for unpredictable contingent
EVENT BENEFITS.—In the case of a plan to which subsection
(d) applies for any calendar year and which has any un-
predictable contingent event benefit liabilities

—

I "(i) Liabiuties not taken into account.—Such li-

j

abilities shall not be taken into account in computing
I the required annual payment under subparagraph (B).

i

"(ii) Increase in installments.—Each required
installment shall be increased by the greater of

—

I

"(I) the unfunded percentage of the amount of

I

benefits described in subsection (dX5XAXi) paid
auring the 3-month period preceding the month in
which the due date for such installment occurs, or

"(II) 25 percent of the amount determined under
subsection (d)(5)(AXii) for the plan year.

i
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"(iii) Unfunded percentage.—For purposes of
clause (iiXI)» the term 'unfunded percentage' means the

|

percentage determmed under subsection (dX5XAXiXD
for the plan year.

j

"(iv) Limitation on increase.—In no event shall the '

increases under clause (ii) exceed the amount necessary
|

to increase the fimded current liability percentage
,

(within the meaning of subsection (dXSXB)) for the plan
year to 100 percent.".

29 use 1021. (5XA) Section lOl(dXl) of ERISA is amended by striking "an
employer of a plan" and inserting "an employer maintaining a
plan".

29 use 1132. (B) Section 502(c) of ERISA is amended by adding at the end
thereof the following new paragraph:

Employment "(3) Any employer maintaining a plan who fails to meet the notice
requirement of section 101(d) with respect to any participant or

unemp oymen
beneficiary may in the court's discretion be liable to such partici-

pant or beneficiary in the amount of up to $100 a day from the date
of such failure, and the court may in its discretion order such other
relief as it deems proper.".

29 use 1021 (C) Section 9304(d) of the Pension Protection Act is amended
by striking "Section" and inserting "Effective with respect to

plan years beginning after December 31, 1987, section".
26 use 412. (6XAXi) Subparagraph (B) of section 412(mXl) is amended to

read as follows:

"(B) the rate of interest used under the plan in determining
costs (including adjustments under subsection (bX5XB)).".

(ii) Clause (ii) of section 412(dXlXA) is simended by inserting

"(including adjustments under subsection (b)(5XB))" after

"costs".
29 use 1082. (BXi) Subparagraph (B) of section 302(eXl) of ERISA is

amended to read as follows:

"(B) the rate of interest used under the plan in determin-
ing costs (including adjustments under subsection

(bXSXB)).".
29 use 1083. (ii) Section 303(aXlXB) of ERISA (as redesignated by subsec-

tion (eX2)) is amended by inserting "(including adjustments
under section 302(bX5XB))" after "costs".

(7) Section 303(a) of ERISA (as amended by section

9306(cX2XA) of the Pension Protection Act) is amended

—

(A) by redesignating subparagraphs (A) and (B) as para-
graphs (1) and (2), respectively, and by adjusting the left-

hand margination thereof 4 ems to the left;

(B) in paragraph (1) (as redesignated), by redesignating
clauses (i) and (ii) as subparagraphs (A) and (B), respec-

tively; and
(C) in paragraph (2) (as redesignated), by inserting "of

such Code" after "section 6621(b)".

(8) Subsection (f) of section 303 of ERISA (as so redesignated

by section 9306(aX2) of the Pension Protection Act) is trans-

ferred to immediately after subsection (e) of such section.

(c) Amendments Related to Section 9306.—
(1) The last sentence of section 412(fK4XA) is amended by

striking "the benefit liabilities" and inserting "for benefit liabil-

ities".
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(2) The last sentence of section 303(e)(1) of ERISA is amended 29 USC 1083.

by striking "the benefit liabilities" and inserting "for benefit

liabilities".

(3) Section 9306(f)(3) of the Pension Protection Act is amended 26 USC 412 note,

to read as follows:

"(3) Subsection (b).—The amendments made by subsection (b)

shall apply to waivers for plan years beginning after December
31, 1987. For purposes of applying such amendments, the
number of waivers which may be granted for plan years after
December 31, 1987, shall be determined without regard to any
waivers granted for plan years beginning before January 1,

1988.".

(d) Amendments Related to Section 9307.

—

(IXA) Clause (iii) of section 412(bX5XB) is amended by striking 26 USC 412.

"for purposes of this section and for purposes of determining
current liability,".

(B) Clause (iii) of section 302a)X5XB) of ERISA is amended by 29 USC 1082.

striking "for purposes of this section and for purposes of deter-

mining current liability,".

(2XA) Section 302(bX5XB) of ERISA is amended by inserting
the following matter after the heading and before clause (i):

"For purposes of determining a plan's current liability and for

purposes of determining a plan's required contribution under
section 302(d) for any plan year

—
".

(B) Section 302(bX5) of ERISA is amended by striking the
matter following the heading thereof and preceding subpara-
graph (A).

(C) Subclause (I) of section 302(bX5)(B)(ii) of ERISA is amended
by striking "average rate" and inserting "the weighted average
of the rates".

(3) Section 9307(f) of the Pension Protection Act is amended to 26 USC 404 note,

read as follows:

"(f) Effective Date.—
"(1) In general.—Except as provided in paragraph (2), the

amendments made by this section shall apply to years begin-
ning after December 31, 1987.

"(2) Amortization of gains and losses.—Sections

412(bX2XBXiv) and 412(bX3)(BXii) of the Internal Revenue Code
of 1986 and sections 302(bX2)(B)(iv) and 302(bX3XB)(ii) of the
Employee Retirement Income Security Act of 1974 (as amended
by paragraphs (IXA) and (2)(A) of subsection (a)) shall apply to

gains and losses established in years beginning after December
31, 1987. For purposes of the preceding sentence, any gain or
loss determined by a valuation occurring as of January 1, 1988,

shall be treated as established in years beginning before 1988, or
at the election of the employer, shall be amortized in accordance
with Internal Revenue Service Notice 89-52.".

(4) Subparagraphs (A) and (B) of section 302(c)(3) of ERISA are
each amended by adjusting the left-hand margination thereof,
and of each subdivision thereof, 2 ems to the left.

(e) Amendments Related to Section 9311.

—

(1) Section 9311(aX2) of the Pension Protection Act is amended 29 USC 1344

by striking "plan assets to the employer for purposes of section

4044(dXl)(C) of the Employee Retirement Income Security Act of
1974" and inserting "residual plan assets upon termination".

(2) Section 9311(d) of the Pension Protection Act is amended— 29 USC 1344
note.
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(A) by striking "section 4041(c)" and inserting "section
4041'' in paragraph (1), and

(B) by adding at the end thereof the following new flush
sentence:

"Except as provided in subsection (aX2), the amendments made by
subsection (a) shall, apply to any provision of the plan or plan
amendment adopted after December 17, 1987.".

29 use 1344. (3) Section 9311(bX2) of the Pension Protection Act is amended
by striking "subsection (cXD" and inserting "subsection (aXD".

29 use 1344 (4) Section 9311(aX2) of the Pension Protection Act is

amended—
|

(A) by striking "1 year after the effective date of such i

amendments made by paragraph (1)" and inserting I

"December 17, 1988"; and
|

(B) by striking the last sentence.
.

(f) Amendments Related to Section 9312.—
|

29 use 1322 (1) Section 9312(bX3XBXi) of the Pension Protection Act is ,

^ote. amended*—
(A) by striking "section 4022(cXl)" in subclause (1) and

|

inserting "section 4022(cX3)", and
(B) by striking "subparagraph (B) of section 4022(cXl)"

and inserting "subparagraph (C) of section 4022(cX3)".
29 use 1362. (2) Section 4062(a) ofERISA is amended—

(A) by inserting "and" at the end of paragraph (1);

(B) by striking paragraph (2);

(C) by redesignating paragraph (3) as paragraph (2); and
i

(D) in paragraph (2) (as so redesignated), by striking
i

"subsection (d) and inserting "subsection (c)".

29 use 1364. (3XA) Section 4064(b) of ERISA is amended by striking "and
;

clauses (iXH) and (ii) of section 4062(bXlXA)" and inserting "and
i

section 4068(a)". !

29 use 1368. (B) Section 4(j68(a) of ERISA is amended by striking the last
|

sentence
i

29 use 1322. (4) Section 4022(cXl) of ERISA is amended by strikmg "(in the !

case ofa deceased participant)".
|

(5) Section 4022(cX3XBXii) of ERISA is amended by mserting
|

", and during the 5-Federal fiscal year period ending with the
j

fiscal year preceding the fiscal year in which occurs the date of 1

the notice of intent to terminate with respect to the plan
termination for which the recovery ratio is being determined"
after "1987".

(6) Section 9312(bX3XB) of the Pension Protection Act is
j

amended by striking clause (ii).
{

29 use 1341. (7) Section 4041(c) of ERISA is amended—
|

(A) by striking "(or its designee under section 4049(b))" in

paragraph (2XAXiiiXn), i

(B) by striking "section 4049" in paragraph (2XAXiiiXn)
|

and inserting "section 4022(c)", and !

(C) by striking the last sentence of paragraph (3XCXi).
,

29 use 1370. (8) Section 4070(a) of ERISA is amended by striking "4049,".

29 use 1301 (9) Section 9312(dXl) of the Pension Protection Act is amended !

by striking "section 4041(c)" and inserting "section 4041".

(lOXA) Section 4062(bX2XB) of ERISA is amended by striking
i

"the liability under paragraph (IXAXii)" and inserting "so much ;

of the liability under paragraph (1)(A) as exceeds 30 percent of
j

the collective net worth of all persons described in subsection (a)
|

(including interest)".



PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2441

(B) Section 9312(b)(2)(B)(ii) of the Pension Protection Act is 29 USC 1362.

amended to read as follows:

"(ii) Section 4062(d) of ERISA (as redesignated by
paragraph (IXB)) is amended by striking out paragraph
(3).".

(C) Section 4068 of ERISA is amended by adding at the end 29 USC 1368.

the following new subsection:

"(f) Definitions.—For purposes of this section

—

"(1) The collective net worth of persons subject to liability in

connection with a plan termination shall be determined as
provided in section 4062(dXl).

"(2) The term 'pre-tax profits' has the meaning provided in

section 4062(dX2).".

(11) Section 4022(cXl) of ERISA is amended by striking "sec- 29 USC 1322.

tion 4044(a), to such participant" and inserting "section 4044(a).

Such pa3mient shall be made to such participant".

(12) Subsection (a) of section 4068 of ERISA is amended

—

(A) by striking "to the extent such amount does not
exceed 30 percent of the collective net worth of all persons
described in section 4062(a)" the first place it appears; and

(B) by striking "to the extent such amount does not Gifts and

exceed 30 percent of the collective net worth of all persons Property.
_

described in section 4062(a)" the second place it appears and property,

all that follows and inserting the following: "in the amount
of such liability (including interest) upon all property and
rights to property, whether real or personal, belonging to

such person, except that such lien may not be in an amount
in excess of 30 percent of the collective net worth of all

persons described in section 4062(a)".

(13) The table of contents in section 1 of ERISA is amended by
striking the item relating to section 4049.

(g) Amendments Related to Section 9313.

—

(1) Section 4041(dXl) of ERISA is amended by striking "suffi- 29 USC 1341.

cient for benefit commitments" and inserting "sufficient for

benefit liabilities".

(2) Section 4041(c)(2)(B) of ERISA is amended by inserting
"proposed" before "termination" in the parenthetical in the
second sentence

(3) Clause (ii)*of section 4041(cX2XA) of ERISA is amended—
(A) by inserting "unless the corporation determines the

information is not necessary for purposes of paragraph
(3)(A) or section 4062," before "certification",

(B) by inserting "and, if applicable, the proposed distribu-

tion date" after "termination date" in subclause (I), and
(C) by striking "date" and inserting "dates" in subclauses

(II) through (V).

(4) Subparagraph (B) of section 4041(bX3) of ERISA is amend-
ed by adding a period at the end.

(5) Section 9313(bX3) of the Pension Protection Act is amended 29 USC 1341.

by inserting "each place it appears" before the period.

(6) Section 4041(bX2XA) of ERISA is amended by adjusting the
left-hand margination of the last sentence two ems to the right.

(7) The first subsection Co) of section 9314 of the Pension
Protection Act is amended by striking "Section 4042" and 29 USC 1342.

inserting "Section 4042(a)", and by striking "third sentence"
and inserting "last sentence".
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29 use 1371. (8) Section 9314(cXl) of the Pension Protection Act is amended
by inserting "title IV of after "Subtitle D of.

(h) Amendment Related to Section 9331.—
29 use 1306. (1) Subparagraph (E) of section 4006(aX3) of ERISA is amend-

ed by adding at the end thereof the following new clause:
"(v) No premium shall be determined under this subparagraph for

any plan year if, as of the close of the preceding plan year, contribu-
tions to the plan for the preceding plan year were not less than the
full funding limitation for the preceding plan year under section

412(cX7) of the Internal Revenue Code of 1986.".

(2) Clause (iii) of section 4006(cXlXA) of ERISA is amended by
adjusting the left-hand margination thereof 2 ems to the left.

(i) Amendments Related to Section 9341.—
26 use 401. (IXA) Section 401(aX29XCXiXID is amended by inserting "and

any other plan amendments adopted after December 22, 1987,
and before such plan amendment after "amendment".

29 use 1085b. (B) Section 307(cXlXB) of ERISA is amended by inserting "and
any other plan amendments adopted after December 22, 1987,
and before such plan amendment .

(2) Section 307(d) of ERISA is amended by inserting "of the
Treasury" after "Secretary".

(3XA) Section 307 of ERISA is amended by redesignating
subsection (e) as subsection (f) and by inserting after subjection
(d) the following new subsection:

"(e) Notice.—A contributing sponsor which is required to provide
security under subsection (a) shall notify the Pension Benefit Guar-
anty Corporation within 30 days after the amendment requiring
such security takes effect. Such notice shall contain such informa-
tion as the Corporation may require.".

29 use 1371. (B) Section 4071 ofERISA is amended—
(i) by striking "or subtitle A, B, or C" and inserting ",

subtitle A, B, or C, as section 302(fK4) or 3C7(e)", and
(ii) by inserting "or such section" after "such subtitle".

(4XA) Clause (i) of section 401(aX29XA) is amended by insert-

ing "to which the requirements of section 412 apply" after

"multiemployer plan)".

(B) Section 307(aXl) of ERISA is amended by inserting "to
which the requirements of section 302 apply" after "multiem-
ployer plan)".

26 use 401 note. (5) Section 9341(c) of the Pension Protection Act is amended
by inserting "(without regard to any extension, amendment, or
modification of such agreements on or after such date of enact-

ment)" after "ratified jSefore the date of enactment",

(j) Amendments Related to Section 9342.—
29 use 1023. (1) Paragraph (11) of section 103(d) of ERISA is amended—

(A) by striking "60 percent" and inserting "70 percent",

and
(B) by striking "such percentage" and inserting "the

percentage which such value is of such liability.".

29 use 1132. (2) Section 502(aX6) of ERISA is amended by striking "subsec-

tion (i)" and inserting "subsection (cX2) or (i)".

(3) Section 502(cX2) of ERISA is amended—
(A) by inserting "against any plan administrator" after

"civil penalty", and
(B) by striking "a plan administrator's" and inserting

"such plan administrator's".
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(4) Paragraph (2) of section 413 of ERISA is amended by 29 USC 1113.

striking the comma,
(k; Amendment Related to Section 9343.—Section 403(c) of

ERISA is amended by striking paragraph (3) and by redesignating 29 USC 1103.

paragraph (4) as paragraph (3).

G) Amendments Related to Section 9345.

—

(1) Section 407(dX3XC) of ERISA is amended by adjusting the 29 USC 1107.

left-hand margination thereof 2 ems to the left.

(2) Section 407(dX9) of ERISA is amended—
(A) by striking "such arrangement" and inserting "such

individual account plan"; and
(B) by adjusting the left-hand margination thereof 2 ems

to the right.

(3) Section 407(f) of ERISA is amended—
(A) in paragraph (1), by striking "this subsection" and

inserting "this paragraph' ; and
(B) by striking paragraph (3).

(4) Section 407(fKl) of ERISA is amended by inserting
", immediately following the acquisition of such stock" after
"if\

(5) Section 408(b) of ERISA is amended by adding at the end 29 USC 1108.

the following new paragraph:
"(12) The sale by a plan to a party in interest on or after Securities.

December 18, 1987, of any stock, if—
"(A) the requirements of paragraphs (1) and (2) of subsec-

tion (e) are met with respect to such stock,

"(B) on the later of the date on which the stock was
acquired by the plan, or January 1, 1975, such stock con-
stituted a qualifying employer security (as defined in sec-

tion 407(dX5) as then in effect), and
"(C) such stock does not constitute a qualifying employer

security (as defined in section 407(dX5) as in effect at the
time of the sale).",

(m) Amendments Related to Section 9343.—
(IXA) Clause (iii) of section 411(cX2XC) is amended to read as 26 USC 411.

follows:

'*(iii) interest on the sum of the amounts determined under
clauses (i) and (ii) compounded annually

—

"(I) at the rate of 120 percent of the Federal mid-term
rate (as in effect under section 1274 for the 1st month of a
plan year) for the period beginning with the 1st plan year to

which subsection (aX2) applies (by reason of the applicable
effective date) and ending with the date on which the
determination is being made, and

"(II) at the interest rate which would be used under the
plan under section 417(eX3) (as of the determination date)
for the period beginning with the determination date and
ending on the date on which the employee attains normal
retirement age.".

(B) Subparagraph (B) of section 411(cX2) is amended to read as
follows:

"(B) Defined benefit plans.—In the case of a defined
benefit plan, the accrued benefit derived from contributions
made by an employee as of any applicable date is the
amount equal to the employee's accumulated contributions
expressed as an annual benefit commencing at normal
retirement age, using an interest rate which would be used
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under the plan under section 417(eX3) (as of the determina-
tion date).".

26 use 411. (C) Section 411(cX2) is amended by striking subparagraph (E).

(D) Section 411(a)(7) is amended by adding at the end thereof
the following new subparagraph:

"(D) Accrued benefit attributable to employee con-
tributions.—The accrued benefit of an employee shall not
be less than the amount determined under subsection
(c)(2XB) with respect to the employee's accumulated con-
tributions.".

29 use 1054. (2XA) Clause (iii) of section 204(cX2)(C) of ERISA is amended to

read as follows:

"(iii) interest on the sum of the amounts determined
under clauses (i) and (ii) compounded annually—

"(I) at the rate of 120 percent of the Federal mid-
term rate (as in effect under section 1274 of the
Internal Revenue Code of 1986 for the 1st month of

a plan year for the period beginning with the 1st

plan year to which subsection (a)(2) applies by
reason of the applicable effective date) and ending
with the date on which the determination is being
made, and

"(II) at the interest rate which would be used
under the plan under section 205(gX3) (as of the
determination date) for the period beginning with
the determination date and ending on the date on
which the employee attains normal retirement
age. .

(B) Subparagraph (B) of section 204(c)(2) of ERISA is amended
to read as follows:

"(B) Defined benefit plans.—In the case of a defined benefit

plan, the accrued benefit derived from contributions made by an
employee as of any applicable date is the amount equal to the
employee's accumulated contributions expressed as an annual bene-
fit commencing at normal retirement age, using an interest rate

which would be used under the plan under section 205(gX3) (as of the
determination date).".

(C) Section 204(cX2) of ERISA is amended by striking subpara-
graph (E).

29 use 1002. (D) Paragraph (23) of section 3 of ERISA is amended by adding
at the end thereof the following new flush sentence:

"The accrued benefit of an employee shall not be less than the
amount determined under section 204(c)(2)(B) with respect to the

employee's accumulated contribution.".
29 use 1054 (3) If—

(A) during the period beginning December 22, 1987, and
ending June 21, 1988, a plan was amended to reflect the
amendments made by section 9346 of the Pension Protec-

tion Act, and
(B) such plan is amended to reflect the amendments made

by this subsection,

any plan amendment described in subparagraph (B) shall not be
treated £is reducing accrued benefits for purposes of section

411(dX6) of the Internal Revenue Code of 1986 or section 204(g)

of ERISA.
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SEC. 7882. EFFECTIVE DATE. 26 USC 401 note.

Except as otherwise provided in this subpart, any amendment
made by this subpart shall take effect as if included in the provision
of the Pension Protection Act to which such amendment relates.

Subpart D—Additional Pension Provisions

SEC. 7891. AMENDMENTS RELATING TO THE TAX REFORM ACT OF 1986.

(a) Amendments Related to Section 2.

—

(1) Titles I, in, and IV of ERISA (other than sections 3(37)(E), 29 use looi

301(aX7), and 308, the last sentence of section 408(d), and sec-
^^^^^

tions 414(c), 4001(aX3Xii)> and 4303) are each amended by strik-

ing "Internal Revenue Code of 1954'' each place it appears and
inserting "Internal Revenue CJode of 1986".

(2) The last sentence of section 408(d) of ERISA (as amended 29 use 1108.

by section 7894(eX4XAXi)) is further amended

—

(A) by striking "section 408 of the Internal Revenue Code
of 1954 and inserting "section 408 of the Internal Revenue
Code of 1986"; and

(B) by striking "section 408(c) of such Code" and inserting
"section 408(c) of the Internal Revenue Code of 1986".

(b) Amendments Related to Section 1139.

—

(1) Paragraphs (2XA) and (2XB) of section 203(e) of ERISA are 29 use 1053.

each amended by adjusting the margination thereof, and of each
subdivision thereof, 2 ems to the left.

(2) Subparagraph (B) of section 203(eX2) of ERISA is amended
by striking "Appucable interest rate.—".

(3) Paragraph (3XA) of section 205(g) of ERISA is amended by 29 use 1055.

adjusting the left-hand margination thereof, and of each sub-
division thereof, 2 ems to the left.

(c) Amendment Related to Section 1145.—Paragraph (3) of sec-

tion 205(b) of ERISA (as added by section 1145(b) of the Reform Act)
is amended by adjusting the left-hand margination thereof 2 ems to
the left.

(d) Amendments Related to Section 1895.—
dXAXi) Section 606 ofERISA is amended— 29 use 1166.

(I) in paragraph (2), by inserting after "30 dajrs" the
following: "(or, in the case of a group health plan which is a
multiemployer plan, such longer period of time as may be
provided in the terms of the plan) ; and

(ID in the first sentence following paragraph (4), by
inserting after "14 days" the following: "(or, in the case of a
group health plan which is a multiemployer plan, such
longer period of time as may be provided in the terms of the
plan)".

(ii) Section 606 ofERISA is amended—
(D by inserting "(a) In General.—" before "In accord-

ance";
(II) by striking "For purposes of paragraph (4)," and

inserting the following:

"(c) Rules Relating to Notification of Qualified Beneficiaries
BY Plan Administrator.—For purposes of subsection (aX4),"; and

(HI) by inserting after sul^ection (aX4) (as so designated
by the amendment made by subclause (I)) the following new
subsection:
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"(b) Alternative Means op Compliance with Requirement for
Notification of Multiemployer Plans by Employers.—The

|

requirements of subsection (aX2) shall be considered satisfied in the
case of a multiemployer plan in connection with a qualifying event I

described in paragraph (2) of section 603 if the plan provides that the I

determination of the occurrence of such qualifying event will be
|

made by the plan administrator/'.
,

(BXi) Section 4980B(fX6) of the 1986 Code (as added by I

the Technical and Miscellaneous Revenue Act of 1988) is
1

amended—
(D in subparagraph (B), by inserting after "30 days" the >

following: "(or, in the case of a group health plan winch is a I

multiemployer plan, such longer period of time as may be
provided in the terms of the plan)"; and

dl) in the first sentence following subparagraph (D), by
inserting after "14 days" the following: "(or, in the case of a
group health plan which is a multiemployer plan, such
longer period of time as may be provided in the terms of the
plan)".

(u) Section 4980B(fK6) of the 1986 Code (as added by the
Technical and Miscellaneous Revenue Act of 1988) is amended
by inserting, after and below subparagraph (D), the following

new flush sentence:
"The requirements of subparagraph (B) shall be considered satisfied

in the case of a multiemployer plan in connection with a qualifying
event described in paragraph (3)(B) if the plan provides that the
determination of the occurrence of such qualifying event will be
made by the plan administrator.".

26 use 4980B (C) The amendments made by this paragraph shall apply with
respect to plan years beginning on or after January 1, 1990.

(2XA) Section 4980B(f) of the 1986 Code (as added by the
Technical and Miscellaneous Revenue Act of 1988) is amended
by adding at the end the following new paragraph:

"(8) Optional extension of required periods.—A group
health plan shall not be treated as failing to meet the require-

ments of this subsection solely because the plan provides both

—

"(A) that the period of extended coverage referred to in

paragraph (2)(B) commences with the date o^ the loss of

coverage, and
"(B) that the applicable notice period provided under

paragraph (6)(B) commences with the date of the loss of
coverage.".

29 use 1167. (BXi) Section 607 ofERISA is amended—
(D m the heading, by inserting "AND SPECIAL RULES"

after "DEFINITIONS"; and
(11) by adding at the end the following new paragraph:

"(5) Optional extension of required periods.—A group
health plan shall not be treated as failing to meet the require-

ments of this part solely because the plan provides both

—

"(A) that the period of extended coverage referred to in

section 602(2) commences with the date of the loss of cov-

erage, and
"(B) that the applicable notice period provided under

section 606(aX2) commences with the date of the loss of

coverage.".
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(ii) The item relating to section 607 in the table of contents in
section 1 of ERISA is amended by inserting "and special rules''

after "Definitions".

iO The amendments made by this paragraph shall apply with 26 use 4980B

respect to plan years beginning on or after January 1, 1990. note,

(e) Amendments Related to Section 1898.—Section 205(h) of
ERISA is amended— 29 use 1055.

(1) in paragraph (1), by striking "the term" and inserting

"TTie term", and by striking "benefit," and inserting **benefit. ;

and
(2) in paragraph (3), by striking "the term" and inserting

"The term".
(£) Effective Date.—Except as otherwise provided in this section, 29 use 1002

any amendment made by this section shall take effect as if included note,

in the provision of the Reform Act to which such amendment
relates.

SEC. 7892. AMENDMENTS RELATING TO THE PENSION PROTECTION ACT.

(a) Amendment Related to Section 9203.—Section 202(aX2) of
ERISA is amended by striking the comma. 29 use 1052.

(b) Amendment Related to Section 9301.—Paragraph (7) of sec-

tion 302(c) of ERISA is amended by adjusting the left-hand 29USC 1082.

margination thereof, and of each subdivision thereof, 2 ems to the
left.

(c) Effective Date.—Any amendment made by this section shall 29 use 1052

take effect as if included in the provision of the Omnibus Budget note.

Reconciliation Act of 1987 or Pension Protection Act to which such
amendment relates.

SEC. 7893. AMENDMENTS RELATING TO THE SINGLE-EMPLOYER PENSION
PLAN AMENDMENTS ACT OF 1986.

(a) Amendment Related to Section 11004.—Section 3(37XB) of
ERISA is amended by striking "section 4001(cXl)" and inserting 29 use 1002.

"section 4001(bXiy'.
(b) Amendment Related to Section 11005.—Subparagraph (B) of

section 4022A(fX2) of ERISA is amended by striking "the the enact- 29 use I322a.

ment" and inserting "the enactment".
(c) Amendment Related to Section 11008.—Subparagraph (B) of

section 4041(bX2) of ERISA is amended by adjusting the margination 29 use 1341.

of the sentence following clause (iiXV) 2 ems to the left.

(d) Amendments Related to Section 11009.—
(1) Subparagraph (D) of section 4041(cX3) ofERISA is amended

by adjusting the margination thereof, and of each subdivision

thereof, 2 ems to the right.

(2) Subclause 0) of section 4041(cX3XDXii) of ERISA is amend-
ed by striking "of and inserting "under".

(e) Amendment Related to Section 11010.—Section 4042(a) of
ERISA is amended, in the matter following paragraph (4), by insert- 29 use 1342.

ing a period after "terms of the plan".

(f) Amendment Related to Section 11013.—Subparagraph (A) of
section 4218(1) of ERISA is amended by striking "^section 4062(d)" 29 use 1398.

and inserting "section 4069(b)".

(g) Amendments Related to Section 11016.—
(1) Section 4047 of ERISA is amended, in the first sentence, by 29 use 1347.

striking "under this subtitle".

(2) Section 4066 of ERISA is amended by inserting "any" 29 use 1366.

before "contributing sponsor" the first place it appears.
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29 use 1367.

29 use 1002
note.

29 use 1002.

Effective date.

29 use 1002
note.

29 use 1002.

Effective date.
29 use 1002
note.

29 use 1021.

29 use 1024.

29 use 1025.

29 use 1026.

29 use 1028.

29 use 1051.

(3) Section 11016(aX6XAXii) of the Single-Employer Pension I

Plan Amendments Act of 1986 is amended to read as follows:
j

"(ii) by striking 'employers' and inserting 'contribut- '

ing sponsors and members of their controlled groups'; i

and".
I

(h) Effective Date.—Any amendment made by this section shall ;

take effect as if included in the provision of the Single-Employer '

Pension Plan Amendments Act of 1986 to which such amendment i

relates. !

SEC. 7894. OTHER AMENDMENTS TO ERISA.
\

(a) Amendments Related to Section 3.— i

dXA) Section 3(33XDXiii) of ERISA is amended by inserting I

"of the Treasury" after "Secretary" each place it appears,
j

(B) The amendments made by subparagraph (A) shall take ,

effect as if included in section 407 of the Multiemployer Pension
|

Plan Amendments Act of 1980.
I

(2XA) Section 3(37XF) of ERISA (as added by section 136 of :

Public Law 100-202 (101 Stat. 1329-441)) is amended—
i

(i) in clause (iXII), by striking "such Code" and inserting
;

"the Internal Revenue Code of 1986";

(ii) in clause (iiXJ), by inserting "of such Code" after
j

"section 501(c)"; and i

(iii) in clause (iiXII), by inserting "of such Code" after
j

"section 170(bXlXAXii)".
i

(B) The amendment made by this paragraph shall take effect
j

as if included in section 136 of Public Law 100-202.
;

(3) Section 3(39) of ERISA is amended by inserting a comma
after "mean" and by inserting "the" before "calendar".

j

(4) Section 3 of ERISA is amended by adding at the end the
j

following new paragraph:
|

"(41) Single-employer plan.—The term 'single-employer plan*
,

means an employee benefit plan other than a multiemployer plan.".
;

(b) Amendments Related to Part 1 of Subtitle B of Title I.—
j

(1) The heading for part 1 of subtitle B of title I of ERISA is
|

amended by striking "Part I" and inserting "Part 1".
|

(2) Section 101(aX2) of ERISA is amended by striking "sec-
|

tion" and inserting "sections".
j

(3) Section 104(aX5XB) of ERISA is amended by striking the
period and inserting a comma.

(4) Section 104(bXl) of ERISA is amended by striking the
j

comma after "summary". I

(5) Section 105(b) of ERISA is amended by striking "12
i

month" and inserting "12-month".
(6) Section 106(b) of ERISA is amended by striking "section"

and inserting "sections".
|

(7) Section 108 of ERISA is amended by striking "act of !

omission" and inserting "act or omission".
|

(c) Amendments Related to Part 2 of Subtitle B of Title I.—
i

dXA) Section 201 of ERISA is amended—
(i) in paragraph (6), by striking "or" at the end;

(ii) in paragraph (7), by striking "plan." and inserting

"plan; or"; and
i

(iii) in paragraph (8), by striking "Any" and inserting

"any". I
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(B) The amendments made by subparagraph (A) shall take
effect as if included in section 411 of the Multiemployer Pension
Plan Amendments Act of 1980.

(2XA) Section 202(aXlXBXii) of ERISA is amended by striking^

"institution" and inserting "organization".

(B) Section 202(bX2) of ERISA is amended by striking "the
plan" and inserting "a plan".

(3) Section 203(aX3XDXv) of ERISA is amended by striking

"nonforfeitably" and inserting "nonforfeitability".

(4) Section 204(bXlXA) of ERISA is amended in the last sen-

tence by striking "suparagraph" and inserting "subparagraph".
(5) Section 204(bXlXE) of ERISA is amended by striking

"years" in the last sentence and inserting "year".

(6) Section 204(d) of ERISA is amended, in the matter follow-

ing paragraph (2), so as to remove the indentation of the term
"Paragraph the first place it appears.
(7XA) Section 205(cX6) of ERISA is amended by striking "act"

and inserting "Act".
(B) The amendment made by subparagraph (A) shall take

effect as if included in section 103 of the Retirement Equity Act
of 1984 in reference to the new section 205(cX5) of ERISA as
added by such section 3113.

(8) Section 206(aXl) of ERISA is amended by inserting
"occurs" after "(1)".

(9XA) Section 206(dX3XD of ERISA is amended by striking
"act" and mserting "Act".

(B) The amendment made by subparagraph (A) shall take
effect as if included in section 104 of the Retirement Equity Act
of 1984.

(10) Section 210(c) of ERISA is amended by striking "such
code" and inserting "such Code".
(IIXA) Section 201(6) of ERISA is amended by striking "sec-

tion 409 of such Code" and inserting "section 409 of the Internal
Revenue Code of 1954 (as effective for obligations issued before
January 1, 1984)".

(B) The amendment made by subparagraph (A) shall take
effect as if originally included in section 491(b) of Public Law
98-369.

(d) Amendment Related to Part 3 op Subtitle B of Title L—
dXA) Section 301(a) ofERISA is amended—

(i) in paragraph (8), by striking "or" at the end;
(ii) in paragraph (9), by striking "plan." and inserting

"plan; or ; and
(iii) in paragraph (10), by striking "Any" and inserting

"any".
(B) The amendments made by subparagraph (A) shall take

effect as if included in section 411 of the Multiemployer Pension
Plan Amendments Act of 1980.

(2) Qause (iii) of section 302(bX3XB) of ERISA is amended by
striking the period and inserting a comma.

(3) Subparagraph (A) of section 304(bX2) of ERISA is amended
by striking the period and inserting a comma.

(4XA) Section 301(aX7) of ERISA is amended by striking "sec-
tion 409 of such Code" and inserting "section 409 of the Internal
Revenue Code of 1954 (as effective for obligations issued before
January 1, 1984)".

Effective date.
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;

(B) The amendment made by subparagraph (A) shall takJ
effect as if originally included in section 491(b) of Public Law
98-369. i

(5) Paragraph (6) of section 302(c) of ERISA is amended by,

striking "subsection (g)'* and inserting "section 305".
\

(e) Amendments Related to Part 4 op Subtitle B op Title I.— i

dXA) Subsection (c) of section 403 of ERISA is amended—'
(i) in paragraph (2XA), by striking "part iv" and inserting

"title IV", and
(ii) by inserting "if such contribution or payment is" after

"(i)" and "(ii)", respectively.
j

(B) The amendments made by subparagraph (A) shall take
effect as if included in section 410 of the Multiemployer Pension!
Plan Amendments Act of 1980.

(2) Section 407(dX6XA) ofERISA is amended—
(A) by inserting "plan" after "money purchase"; and
(B) by striking "employee securities" and inserting "em-

ployer securities".

(3) Paragraph (3) of section 403(b) of ERISA is amended—
(A) by redesignating clauses (i) and (ii) as subparagraphs

(A) and (B), respectively;

(B) by striking ", to the extent" and all that follows
through "applicable" in subparagraph (B) (as so redesig-

nated); and
(C) by adding at the end, after and below subparagraph;

(B) (as redesignated), the following:
"to the extent that such plan's assete are held in one or more
custodial accounts which qualify under section 401(f) or 408(h) of
such Code, whichever is applicable.".

(4XA) Section 408(d) of ERISA is amended, in the last sen-

tence

—

(i) by striking "individual retirement account, individual

retirement annuity, or an individual retirement bond (as

defined in section 408 or 409 of the Internal Revenue Code \

of 1954)" and inserting "individual retirement account or
individual retirement annuity described in section 408 of
the Internal Revenue Code of 1954 or a retirement bond
described in section 409 of the Internal Revenue Code of
1954 (as effective for obligations issued before January 1,

1984)"; and
(ii) by striking "section 408(c) of such code" and inserting

"section 408(c) of such Code".
(B) The amendments made by subparagraph (A) shall take

effect as if originally included in section 491(b) of the Deficit

Reduction Act of 1984.

(5) Section 413 ofERISA is amended by striking "(a)".

(6) Section 414(cX2) of ERISA is amended by striking "1954)"

and inserting "1986", and by striking "prior law" and inserting

"prior law)".
(f) Amendments Related to Part 5 op Subtitle B op Title I.

—

(1) Section 502(bXl) of ERISA is amended by striking "respct"
and inserting "respect".

(2XA) Section 514(bX5XC) ofERISA (as amended by section 301
of Public Law 97-473 (96 Stet. 2611)) is amended by striking

"such pai-ts" the second place it appears and inserting "such
parts 1 and 4 and the preceding sections of this part".
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(B) The amendment made by this paragraph shall take effect

as if included in section 301 of Public Law 97-473.

(3XA) Section 514(bX6)(B) of ERISA (as amended by section
302 of Public Law 97-473 (96 Stat. 2612)) is amended by striking

"section 3(1)" and inserting "section 3(1)".

(B) The amendments made by this paragraph shall take effect

as if included in section 302 of Public Law 97-473.

(g) Amendments to Title IV.

—

(1) Section 4022(b)(2) of ERISA is amended by striking "60

month" and inserting "60-month".
(2) Paragraph (1) of section 4044(a) of ERISA is amended by

striking "accured" and inserting "accrued".

(3XA) Section 4021(a) of ERISA is amended by striking "this

section" and inserting "this title".

(B) Section 4022(a) of ERISA is amended by striking "section
4021" and inserting "this title".

(CXi) Section 4022A(aXl) of ERISA is amended by striking

"section 4021" and inserting "this title".

(ii) The amendment made by clause (i) shall take effect as if

originally included in section 102 of the Multiemployer Pension
Plan Amendments Act of 1980.

(4XA) Paragraph (2) of section 4068(c) of ERISA is amended by
striking "section 3466 of the Revised Statutes (31 U.S.C. 191)"

and inserting "section 3713 of title 31 of the United States
Code".

(B) The amendment made by subparagraph (A) shall take
effect as if originally included in section 3 of Public Law 97-258.

(h) Amendments Clarifying Appucabiuty of Original Effec-
tive Date Provisions.—

(1) Section 111 of ERISA is amended by adding at the end the
following new subsection:

"(d) Subsections (b) and (c) shall not apply with respect to amend-
ments made to this part in provisions enacted after the date of the
enactment of this Act.".

(2) Section 211 of ERISA is amended by adding at the end the
following new subsection:

"(f) The preceding provisions of this section shall not apply with
respect to amendments made to this part in provisions enacted after

the date of the enactment of this Act.".

(3) Section 308 of ERISA is amended by adding at the end the
following new subsection:

"(f) The preceding provisions of this section shall not apply with
respect to amendments made to this part in provisions enacted after
the date of the enactment of this Act.".

(4) Section 414 of ERISA is amended by adding at the end the
following new subsection:

"(e) The preceding provisions of this section shall not apply with
respect to amendments made to this part in provisions enacted after
the date of the enactment of this Act. .

(5)(A) Section 4402 of ERISA is amended by adding at the end
the following new subsection:

"(i) The preceding provisions of this section shall not apply with
respect to amendments made to this title in provisions enacted after
the date of the enactment of the Tax Reform Act of 1986.".

(B) The amendment made by subparagraph (A) shall take
effect as if originally included in the Reform Act.
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29 use 1002 (i) Effective Date.—Except as otherwise provided in this section,
'

note. any amendment made by this section shall take effect as if origi-
|

nally included in the provision of the Employee Retirement Income !

Security Act of 1974 to which such amendment relates. i

TITLE VIII—HUMAN RESOURCE AND
INCOME SECURITY PROVISIONS

I

SEC. 8000. TABLE OF CONTENTS; AMENDMENT OF SOCIAL SECURITY ACT.

(a) Table of Contents.—
Sec, 8000. Table of contents; amendment of Social Security Act.
Sec. 8001. Extension of authority to transfer foster care funds to child welfare serv-

ices. I

Sec. 8002. Extension of independent living initiatives program. i

Sec. 8003. Permanent extension of medicaid eligibility extension due to collection of
child or spousal support.

Sec. 8004. New AFDC quality control system. I

Sec. 8005. Emergency assistance emd AFDC special needs.
j

Sec. 8006. Increase in reimbursement for foster and adoptive parent training.
j

Sec. 8007. Case plans to include health and education records and to be reviewed
,

and updated at the time of each placement. i

Sec. 8008. Establishment €md conduct of outreach program for children.

Sec. 8009. Eligibility for benefits of children of Armed Forces personnel residing
|

overseas.
i

Sec. 8010. Rule for deeming to children the income and resources of their parents
;

waived for certain disabled children. I

Sec. 8011. Exclusion from income of domestic commercial transportation tickets re- I

ceived as gifts.

Sec. 8012. Reduction in time during which income and resources of separated cou- '

pies must be treated as jointly available. >

Sec. 8013. Exclusion of accrued income with respect to purchase of certain burial
j

spaces.
I

Sec. 8014. Exclusion from resources of all income-producing property.
I

Sec. 8015. Demonstration of effectiveness of Minnesota Family Investment Plan.
i

Sec. 8016. Increase in funding for title XX social services block grant. 1

(b) Amendment of Social Security Act.—Except as otherwise
|

expressly provided, v/henever in this title an amendment or repeal
|

is expressed in terms of an amendment to, or repeal of, a section or
other provision, the reference shall be considered to be made to a
section or other provision of the Social Security Act.

SEC. 8001. EXTENSION OF AUTHORITY TO TRANSFER FOSTER CARE I

FUNDS TO CHILD WELFARE SERVICES. '

(a) 3-Yeap Extension.—Subsections (bXD, (bX2)(B), (bX4XB), i

(bX5XA), (bX5XAXii), (cXD, and (cX2) of section 474 (42 U.S.C. 674) are I

each amended by striking "1989" and inserting "1992".
I

42 use 674 note. (b) EFFECTIVE Date.—The amendments made by subsection (a) i

shall take effect on October 1, 1989.

SEC. 8002. EXTENSION OF INDEPENDENT LIVING INITIATIVES PROGRAM.
|

(a) Program Extended for 3 Years.—Section 477 (42 U.S.C. 677) !

A

is amended—
I j

(1) in each of subsections (aXD and (eXD, by striking ", 1988, !

and 1989" and inserting "through 1992"; and
'

(2) in subsection (c), by striking "the fiscal year 1988 or 1989"
.

and inserting "any of the fiscal years 1988 through 1992".
I

B

(b) Entitlement Increased.—Section 477(eXl) (42 U.S.C. 677(eXl))
| f

is amended— i

(1) by inserting "(A)" after "(1)";
j

I

8j

1



PUBLIC LAW 101-239—DEC. 19, 1989 103 STAT. 2453

(2) by striking "The amount" and inserting "The basic

amount";
(3) by striking "and 1989" and inserting "1989, 1990, 1991, and

1992"*

(4) by striking "$45,000,000" and inserting "the basic ceiling

for such fiscal year"; and
(5) by adding after and below such provision the following:

"(B) The maximum additional amount to which a State shall be State and local

entitled under section 474(aX4) for fiscal years 1991 and 1992 shall governments,

be an amount which bears the same ratio to the additional ceiling

for such fiscal year as the basic amount of such State bears to

$45,000,000."; and
"(C) As used in this section:

"(i) The term *basic ceiling' means

—

"a) for fiscal year 1990, $50,000,000; and
"(IT) for each fiscal year other than fiscal year 1990,

$45,000,000.

"(ii) The term 'additional ceiling' means

—

"a) for fiscal year 1991, $15,000,000; and
"(ID for fiscal year 1992, $25,000,000.".

(c) Matching Payments to States.—Section 474(aX4) (42 U.S.C.

674(aX4)) is amended to read as follows:
"(4) an amount equal to the sum of—

"(A) so much of the amounts expended by such State to

carry out programs under section 477 as do not exceed the
basic amount for such State determined under section

477(eXl); and
"(B) the lesser of—

"(i) one-half of any additional amounts expended by
such State for such programs; or

"(ii) the maximum additional amount for such State
under such section 477(eXl).".

(d) Study by the Secretary of HHS; Report.—
(1) Study.—The Secretary of Health and Human Services

shall study the programs authorized under section 477 of the
Social Security Act for the purposes of evaluating the effective-

ness of the programs. The study shall include a comparison of
outcomes of children who participated in the programs and a
comparable group of children who did not participate in the
programs.

(2) Report.—Upon completion of the study, the Secretary
shall issue a report to the Committee on Finance of the Senate
and the Committee on Ways and Means of the House of Rep-
resentatives.

(e) Effective Date.—The amendments made by subsections (a), 42 USC 674 note,

(b) and (c) shall take effect October 1, 1989.

SEC. 8003. PERMANENT EXTENSION OF MEDICAID ELIGIBILITY EXTEN-
SION DUE TO COLLECTION OF CHILD OR SPOUSAL SUPPORT.

(a) Elimination op Sunset on Appucability of Medicaid Eugi-
BiUTY Extension.—Section 20(b) of the Child Support Enforcement
Amendments of 1984 (Public Law 98-378) is amended by striking 42 USC 606 note,

"and before October 1, 1989".

(b) Effective Date.—The amendment made by subsection (a) 42 USC 606 note,

shall take effect on October 1, 1989.

42 USC 677 note.

Children and
youth.
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SEC. 8004. NEW AFDC QUALITY CONTROL SYSTEM. '

(a) In General.—Part A of title IV (42 U.S.C. 601 et seq.) is
I

amended by inserting after section 407 the following: ,

State and local "SEC. 408. AFDC QUALITY CONTROL SYSTEM. I

42^58(^608^ "(a) In General.—In order to improve the accuracy of pajrments
i

of aid to families with dependent children, the Secretary shall
|

establish and operate a quality control system under which the
|

Secretary shall determine, with respect to each State, the amount (if i

any) of the disallowance required to be repaid to the Secretary due
j

to erroneous payments made by the State in carrying out the State
plan approved under this part.

I

"(b) Review of Cases.—
j

"(1) State review.—
"(A) In general.—Each State with a plan approved

|

under this part shall for each fiscal year, in accordance
|

with the time schedule and methodology prescribed in regu-
,

lations issued under paragraphs (1) and (2) of subsection I

Oi)-
"(i) review a sample of cases in the State with respect

|

to which a payment has been made under such plan
|

during the fiscal year; and
I

"(ii) determine the level of erroneous payments for
j

the State for the fiscal year.
I

"(B) Effects of failure to complete review in a timely
|

manner.—
"(i) Secretary conducts review.—If a State fails to

conduct and complete, on a timely basis, a review
j

required by subparagraph (A), or otherwise fails to
i

cooperate with the Secretary in implementing this
j

subsection, the Secretary, directly or through contrac-
,

tual or such other arrangements as the Secretary may
j

find appropriate, shall conduct the review and establish
j

the error rate for the State for the fiscal year on the
|

basis of the best data reasonably available to the Sec-
|

retary.; in accordance with the statistical methods that
|

would apply if the review were conducted by the State.
!

"(ii) State incurs costs of review.—The amount '

that would otherwise be payable under this part to a ,

State for which the Secretary conducts a review under
j

clause (i) shall be reduced by the costs incurred by the
(

Secretary in conducting the review.
\

"(2) Review by the secretary.—The Secretary shall review a
'

subsample of the cases reviewed by the State, or by the Sec- i

retary with respect to the State, under paragraph (1). I

"(3) Notification of difference cases.—Upon completion of '

the review under paragraph (2), the Secretary shall notify the
i

State of any case in the subsample which the Secretary finds

involves erroneous payments, and which the State's review
determined to be correct (in this section referred to as a 'dif-

ference case'). '

Regulations. "(4) ESTABLISHMENT OF QUAUTY CONTROL REVIEW PANEL.—The i

Secretary shall by regulation establish a Quality Control
j

Review Panel to review difference cases.
|

"(5) Resolution of difference cases.—
I
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"(A) In general.—The State may seek review by the

Panel of any difference case, within the time period pre-

scribed in regulations issued under subsection (hX3).

"(B) Procedural rules.—The State and the Secretary
may submit such documentation to the Panel as the State

or the Secretary finds appropriate to substantiate its posi-

tion. The findings of the Panel shall be made on the record. Records,

within the time period prescribed in regulations issued

under subsection (hX4).

"(C) Status of decisions of the quality control review
PANEL.—The decisions of the Panel shall constitute the

decisions of the Secretary for purposes of establishing the

State's error rate for the fiscal year.

"(D) Appealability of decisions of the quauty control
REVIEW PANEL.—The decisions of the Panel shall not be
appealable, except as provided in subsection (k).

"(c) Identification of Erroneous Payments.—
"(1) Apply provisions of state plan.—Except as provided in

paragraph (2), in determining whether a pa3mient is an erro-

neous pajnnent, the State and the Secretary shall apply all

relevant provisions of the State plan approved under this part.

"(2) Treatment of provisions of state plan that are
inconsistent with federal law.—

"(A) In general.—If a provision of a State plan approved
under this part is inconsistent with a provision of Federal
law or regulations, and the Secretary has notified the State

of the inconsistency, the provision of Federal law or regula-

tions shall control.

"(B) Exception.—Subparagraph (A) shall not apply with
respect to a pajnnent of the State if—

"(i) it is necessary for the State to enact a law in

order to remove an inconsistency described in subpara-
graph (A), the Secretary has advised the State that the
State will be allowed a reasonable period in which to

enact such a law, and the payment was made during
such period; or

"(ii) the State agency made the payment in compli-

ance with a court order.
"(3) Certain payments not considered erroneous.—For

purposes of this section, a payment by a State shall not be
considered an erroneous payment if the payment is in error
solely by reason of—

"(A) the State's failure to implement properly changes in

Federal statute within 6 months after the effective date of

such changes or, if later, 6 months after the issuance of

final regulations (including regulations in interim final

form) if such regulations are reasonably necessary to con-

strue or apply the Federal statutory change;
"(B) the State's reliance upon and correct use of erro-

neous information provided by the Secretary about matters
of fact;

"(C) the State's reliance upon and correct use of written

statements of Federal policy provided to the State by the

Secretary;
"(D) the occurrence of an event in the State that

—
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!

"(i) results in the declaration by the President or the '

Governor of the State of a state of emergency or major i

disaster; and '

"(ii) directly affects the State agency's ability to
i

make correct pajmients under the State plan approved
!

under this part; or ,

"(E) the failure of a family to submit monthly reports to

the State pursuant to section 402(a)(14), if the failure did
;

not affect the amount of the payment.
"(4) Certain payments considered erroneous.—Notwith-

'

standing any other provision of this section, a pajrment shall be
j

considered an erroneous payment if the payment is made to a i

family—
|

"(A) which has failed without good cause to assign sup-

!

port rights as required by section 402(a)(26); or i

"(B) any member of which is a recipient of aid under a I

State plan approved under this part and does not have a
j

social security account number (unless an application for a
social security account number for the family member has

\

been filed within 30 days after the date of application for

such aid).

"(d) Determination of Error Rates.—
j

"(1) In general.—The Secretary shall, in accordance withi
this subsection, determine an error rate for each State for the

|

fiscal year involved, based on the reviews under paragraphs (1)

and (2) of subsection (b) and the decisions of the Quality Control
j

Review Panel under subsection (b)(5).

"(2) Error rate formula.—Except as provided in paragraph i

(3), the State's error rate for a fiscal year is— I

"(A) the ratio of— '

"(i) the erroneous payments of the State for the fiscal

year; to
'

"(ii) the total pajnnents of aid under the State plan

!

approved under this part for the fiscal year; reduced by I

"(B) the amount by which—
|

"(i) the national average underpayment rate for the

,

fiscal year; exceeds
I

"(ii) the underpayment rate of the State for the fiscal
[

year.
"(3) Appucation of reduction to subsequent fiscal year.—

I

At the request of a State, the Secretary shall apply the reduc-

1

tion described in paragraph (2XB) in determining the State's
[

error rate for either of the 2 following fiscal years instead of in

determining the State's error rate for the fiscal year to which
the reduction would otherwise apply.

"(e) Notification to States of Error Rates.—The Secretary
j

shall notify each State of the error rate of the State determined
under subsection (d), within the time period prescribed in regula-,

tions issued under subsection (hX5).

"(f) Imposition of Disallowances.—If a State's error rate for a
fiscal year exceeds the national average error rate for the fiscal

year, the Secretary shall impose a disallowance on the State for the
fiscal year in an amount equal to

—

"(1) the product of—
|

"(A) the State's total payments of aid to families withj

dependent children for the fiscal year;
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"(B) the Federal medical assistance percentage applicable

to the State for purposes of section 1118;

"(C) the lesser of—
"(i) the ratio of—

"(I) the amount by which the Staters error rate
for the fiscal year exceeds the national average
error rate for the fiscal year; to

"(II) the national average error rate for the fiscal

year; or
"(ii)l;and

"(D) the amount by which the State's error rate for the
fiscal year exceeds the national average error rate for the
fiscal year;

reduced by
"(2) the product of—

"(A) the ratio of—
"(i) the amount by which the State's error rate for

the Hscal year exceeds the national average error rate
for the fiscal year; and

"(ii) the State's error rate for the fiscal year;

"(B) the overpayments recovered by the State in the fiscal

year; and
"(C) the Federal medical assistance percentage applicable

to the State for purposes of section 1118;
and further reduced by

"(3) the product of—
"(A) the calculation described in paragraphs (1) and (2);

and
"(B) the percentage by which—

"(i) the State's rate of child support collections for

the fiscal year; exceeds
"(ii) the lesser of—

"(I) the national average rate of child support
collections for the fiscal year; or

"(n) the average of the State's child support
collection rates for each of the 3 fiscal years
preceding the fiscal year.

"(g) Notification to I^ates op Amounts op Disallowances.—
The Secretary shall notify each State on which the Secretary im-
poses a disallowance the amount of the disallowance, within the
time period prescribed in regulations issued under subsection (hX6).

"(h) Regulations.—The Secretary, after consultation with the
chief executives of the States, shall by regulation prescribe

—

"(1) the periods within which

—

"(A) the reviews required by paragraphs (1) and (2) of
subsection (b) are to begin and be completed; and

"(B) the results of the review required by subsection (bXD
are to be reported to the Secretary;

"(2) matters relating to the selection and size of the samples
to be reviewed under paragraphs (1) and (2) of subsection (b),

and the methodology for making statistically valid estimates of
each State's error rate;

"(3) the period within which a State may seek review by the
Quality Control Review Panel of a difference case;

"(4) the period within which a difference case appealed by a
State is to be resolved by the Quality Control Review Panel;
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"(5) the period, after the completion of the reviews required I

by paragraphs (1) and (2) of subsection (b) and the resolution by
j

the Quality Control Review Panel of any difference cases ap-
!

ealed by a State, within which the Secretary is to notify the
|

tate of the error rate of the State for the fiscal year involved;
|

and .

"(6) the period within which the Secretary is to notify a State 1

of any disallowance.
i

"(i) Payment of Disallowances.—
|

"(1) Payment opnoNS.—Within 45 days after the date a State i

is notified of a disallowance pursuant to subsection (g), the State i

shall, at the option of the State

—

"(A) pay the Secretary the amount of the disallowance; or
|

Ck)ntracts. "(B) enter into an agreement with the Secretary under i

which the State will make quarterly pa5mients to the Sec- '

retary over a period not to exceed 30 months beginning not 1

later than the first quarter beginning after the date the
State receives the notice, in amounts sufficient to repay the '

disallowance with interest by the end of such period.
i

"(2) Authority to adjust state matching payments.—If a
[

State fails to pay the amount of a disallowance imposed on the I

State, in the manner required by the applicable subparagraph
of paragraph (1), the Secretary shall reduce the amount to be '

paid to the State under section 403(a) by amounts sufficient to
:

recover the amount of the disallowance with interest. i

"(3) Interest on unpaid disallowances.—
|

"(A) Rate of interest.—Interest on the unpaid amount
|

of a disallowance shall accrue at the overpayment rate ,

established under section 6621(a)(1) of the Internal Revenue
\

Code of 1986.
|

"(B) Accrual of interest.—
!

"(i) In general.—Except as provided in clause (ii),
j

interest on the unpaid amount of a State's disallowance
,

shall accrue beginning 45 days after the date the State
j

receives notice of the disallowance.
j

"(ii) Exception.—If the State appeals the imposition
|

of a disallowance under this section to the Depart-
|

mental Appeals Board and the Board does not decide i

the appeal within 90 days after the date of the State's I

notice of appeal, interest shall not accrue on the unpaid '

amount of the disallowance during the period begin-
|

ning on such 90th day and ending on the date of the i

Board's final decision on the appeal, except to the
|

extent that the Board finds that the State caused or
i

requested the delay. '

"(j) Administrative Review of Disallowances.—
j

"(1) In general.—Within 60 days after the date a State
j

receives notice of a disallowance imposed under this section, the
\

State may appeal the imposition of the disallowance, in whole
or in part, to the Departmental Appeals Board established in

the Department of Health and Human Services, by filing an
!

appeal with the Board.
"(2) Procedural rules.—The Board shall consider a State's

j

appeal on the basis of such documentation as the State may
submit and as the Board may require to support the final

\

decision of the Board. In deciding whether to uphold a disallow-
|

ance or any portion thereof, the Board shall conduct a thorough i
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review of the issues and take into account all relevant evidence.

In rendering its final decision, the Board shall incorporate by
reference any findings of the Quality Control Review Panel that

were made in connection with the determination of the error

rate and the amount of the disallowance, and such findings

shall not be reviewable by the Board,
"(k) Judicial Review of Disallowances.—

"(1) In general.—Within 90 days after the date of a final

decision by the Departmental Appeals Board with respect to the
imposition of a disallowance on a State under this section, the
State may obtain judicial review of the final decision (and the
findings of the Quality Control Review Panel incorporated into

the final decision) by filing an action in

—

"(A) the district court of the United States for tlie judicial

district in which the principal or headquarters office of the
State agency is located; or

"(B) the United States District Court for the District of
Columbia.

"(2) Procedural rules.—The district court in which an
action is filed shall review the final decision of the Board on the
record established in the administrative proceeding, in accord-
ance with the standards of review prescribed by subparagraphs
(A) through (E) of section 706(2) of title 5, United States Code.
The review shall be on the basis of the documents and support-
ing data submitted to the Board (or to the Quality Control
Review Panel, in the case of any finding by the Panel which is

at issue in the appeal).
"(1) Refund of Disallowances Imposed in Error.—If the Sec-

retary, directly or indirectly, receives from a State part or all of the
amount of a disallowance imposed on the State under this section,

and part or all of the disallowance is finally determined to have
been imposed in error, the Secretary shall refund to the State the
amount received by reason of the error, with interest which shall
accrue from the date of receipt at the rate described in subsection
(i)(3XA).

"(m) Definitions.—As used in this section:
"(1) National average error rate.—The term 'national

average error rate' for a fiscal year means the greater of—
"(A) the ratio of—

"(i) the total amount of erroneous payments made by
all States for the fiscal year; to

"(ii) the total amount of aid paid by all the States for

the fiscal year under plans approved under this part; or
"(B) 4 percent.

"(2) Underpayment rate.—The term 'underpayment rate',

with respect to a State for a fiscal year, means the ratio of

—

"(A) the total amounts of aid that should have been but
were erroneously not paid for a fiscal year to recipients of
aid under the State plan approved under this part; to

"(B) the total amount of aid paid under such plan for the
fiscal year.

"(3) National average underpayment rate.—The term 'na-

tional average underpayment rate' for a fiscal year means the
ratio of—

"(A) the total amounts of aid that should have been but
were erroneously not paid for a fiscal year to all recipients
of aid under State plans approved under this part; to

39-139 0-90-12 (239)
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Effective date.
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42 use 608 note.

State and local
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42 use 603 note.

42 use 608 note.

42 use 608 note.

Eeports.
42 use 608 note.

"(B) the total amount of aid paid for the fiscal year under
all State plans approved under this part.

"(4) Child support collection rate.—The term 'child sup-
port collection rate', with respect to a State for a fiscal year,
means the ratio of—

"(A) the sum of the number of cases reported by the
agency administering the State plan approved under part D
for each quarter in the fiscal year for which

—

"(i) an assignment was made under section 402(aX26);
and

"(ii) a collection was made under the State's plan
approved under part D; to

"(B) the sum of the number of cases reported by such
agency for each quarter in the fiscal year under which an
assignment was made under section 402(a)(26).

"(5) National child support collection rate.—The term
'national child support collection rate' for a fiscal year means
the ratio of

—

"(A) the sum of the number of cases described in para-
graph (4XA) reported by all States for quarters in the fiscal

year; to

"(B) the sum of the number of cases described in para-
graph (4XB) reported by all States for quarters in the fiscal

year.
"(6) Erroneous payments.—The term 'erroneous payments'

means the sum of overpayments to eligible families and pay-
ments to ineligible families made in carrying out a plan ap-
proved under this part.".

(b) Conforming Repeals.—Effective October 1, 1990, subsections
(i) and (j) of section 403 are hereby repealed.

(c) Appucabiuty of New Quality Control System.—The amend-
ment made by subsection (a) shall apply to erroneous payments
made in any fiscal year after fiscal year 1990.

(d) No Sanctions with respect to Disallowances Before Fiscal
Year 1991.—No disallowance or other similar sanction shall be
applied to a State for any fiscal year before fiscal year 1991 under
section 403(i) of the Social Security Act or any predecessor statutory
or regulatory provision relating to disallowances for erroneous pay-
ments made in carrjdng out a State plan approved under part A of

title IV of such Act.
(e) Implementation.—The Secretary of Health and Human Serv-

ices shall take all actions necessary to assure that adequate num-
bers of staff are available to perform the functions required by the
amendments made by this section.

(f) Annual Reports.—The Secretary of Health and Human Serv-

ices shall annually submit to the Committee on Finance of the

Senate, and to the Committee on Ways and Means of the House of

Representatives a report on whether the time periods contained in

the regulations prescribed pursuant to section 408 of the Social

Security Act (as added by subsection (a)) have been or will be met.
The first such report shall be submitted not later than January 1,

1992.

(g) Study of Negative Case Actions.—
(1) In general.—Not later than October 1, 1992, the Sec-

retary of Health and Human Services shall report and make
recommendations to the Congress on the results of a study of

negative case actions under the program of aid to families with
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dependent children under State plans approved under part A of
title IV of the Social Security Act.

(2) Negative case actions defined.—As used in paragraph
(1), the term "negative case actions" means termination of
assistance under part A of title IV of the Social Security Act,

denial of an application for assistance under such part, or other
action with respect to an application under such part without a
determination of eligibility for assistance under such part.

SEC. 8005. EMERGENCY ASSISTANCE AND AFDC SPECIAL NEEDS. 42 USC 606 note

(a) Implementation of Proposed Regulations Prohibited.—
Except as provided in subsection (b), the Secretary of Health and
Human Services (in this section referred to as the "Secretary") shall

not

—

(1) implement in whole or in part the proposed regulation
published in the Federal Register on December 14, 1987, (52 F.R.
47420) with respect to emergency assistance and the need for

and amount of assistance under the program of aid to families
with dependent children; or

(2) before October 1, 1990, change any policy in effect imme-
diately before the date of the enactment of this Act with respect
to any of the matters addressed in the proposed regulation.

(b) Revised Proposed Regulation.—Notwithstanding subsection
(a), the Secretary may issue a revised proposed regulation concern-
ing the use of emergency assistance under the program of aid to
families with dependent children under title IV of the Social Secu-
rity Act that incorporates the recommendations included in the
report entitled "Use of the Emergency Assistance and AFDC Pro-
grams to Provide Shelter to Families" that the Secretary submitted
to the Congress on July 3, 1989.

(C) ESTABUSHMENT OF EFFECTIVE DaTES FOR PROPOSED RULES.—
Any final regulation which would change any policy in effect imme-
diately before the date of the enactment of this Act with respect to
the use of emergency assistance or special needs funds under the
program of aid to families with dependent children under part A of
title rV of the Social Security Act shall not take effect before
October 1, 1990.

(d) Reporting Requirements.—With respect to any calendar
quarter beginning on or after January 1, 1990, a financial report by
a State submitted to the Secretary to fulfill reporting requirements
under the program of aid to families with dependent children under
part A of title FV of the Social Security Act shall identify any
emergency assistance and special needs funds expended by the State
under the program and used to pay for housing in hotels or similar
temporary living arrangements (as defined by the Secretary) that
house recipients of such aid.

SEC. 8006. INCREASE IN REIMBURSEMENT FOR FOSTER AND ADOPTIVE State and local

PABENT TRAINING. governments.

(a) In General.—Section 474(aX3) (42 U.S.C. 674(aX3)) is amend-
ed—

(1) by striking "and" at the end of subparagraph (A);

(2) by redesignating subparagraph (B) as subparagraph (C);

and
(3) by inserting after subparagraph (A) the following:

"(B) 75 percent of so much of such expenditures (includ-

ing travel and per diem expenses) as are for the short-term
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training of current or prospective foster or adoptive parents
and the members of the staff of State-licensed or State-

!

approved child care institutions providing care to foster and
adopted children receiving assistance under this part, in
ways that increase the ability of such current or prospective
parents, staff members, and institutions to provide support
and assistance to foster and adopted children, whether
incurred directly by the State or by contract, and".

|

42 use 674 note. (b) EFFECTIVE Date.—The amendments made by subsection (a)

shall apply to expenditures made on or after October 1, 1989, and
j

before October 1, 1992.

SEC. 8007. CASE PLANS TO INCLUDE HEALTH AND EDUCATION RECORDS
AND TO BE REVIEWED AND UPDATED AT THE TIME OF EACH i

PLACEMENT.

(a) Inclusion of Health and Education Records.—Section
475(1) (42 U.S.C. 675(1)) is amended—

(1) by inserting "(A)" before "A description";

(2) by striking "472(aXl); and a" and inserting "472(aXl). (B)

A';

(3) by indenting subparagraphs (A) and (B) (as so amended by :

paragraphs (1) and (2) of this subsection) 4 ems to the right of
|

the left margin;
(4) by inserting after and below subparagraph (B) (as so

amended and indented) the following:

"(C) To the extent available and accessible, the health '

and education records of the child, including—
1

"(i) the names and addresses of the child's health and
educational providers;

|

"(ii) the child's grade level performance;
"(iii) the child's school record; '

"(iv) assurances that the child's placement in foster !

care takes into account proximity to the school in I

which the child is enrolled at the time of placement;
j

"(v) a record of the child's immunizations;
I

"(vi) the child's known medical problems;
1

"(vii) the child's medications; and I

"(viii) any other relevant health and education '

information concerning the child determined to be
appropriate by the State agency."; and

j

(5) by setting the last sentence flush with the left margin of
|

the paragraph.
i

(b) Review and Update of Health and Education Record at
Time of Placement.—Section 475(5) (42 U.S.C. 675(5)) is amended— i

(1) by striking "and" at the end of subparagraph (B);
i

(2) by striking the period at the end of subparagraph (C) and '

inserting "; and"; and i

(3) by adding at the end the following new subparagraph:
|

"(D) a child's health and education record (as described in

paragraph (IXA)) is reviewed and updated, and supplied to the

foster parent or foster care provider with whom the child is '

placed, at the time of each placement of the child in foster

care.".
j

42 use 675 note. (c) EFFECTIVE Date.—The amendments made by subsections (a)
|

and (b) shall take effect on April 1, 1990.

!
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SEC. 8008. ESTABUSHMENT AND CONDUCT OF OUTREACH PROGRAM FOR
CHILDREN.

(a) In General.—Part B of title XVI (42 U.S.C. 1383 et seq.) is

amended by adding at the end the following:

"SEC. 1635. OUTREACH PROGRAM FOR CHILDREN. Blind persons

"(a) Establishment.—The Secretary shall establish and conduct ^^^s^^^
an ongoing program of outreach to children who are potentially 42usc i383d.

eligible for benefits imder this title by reason of disability or blind-

ness.

"(b) Requirements.—Under this program, the Secretary shall

—

"(1) aim outreach efforts at populations for whom such efforts

would be most effective; and
"(2) work in cooperation with other Federal, State, and pri-

vate agencies, and nonprofit organizations, which serve blind or
disabled individuals and have ^owledge of potential recipients
ofsupplemental security income benefits, and with agencies and
organizations (including school systems and public and private
social service agencies) which focus on the needs of children.''.

(b) Effective Date.—The amendment made by subsection (a) 42usci383d
shall take effect 3 months after the date of the enactment of this note.

Act.

SEC. 8009. ELIGIBILITY FOR BENEFITS OF CHILDREN OF ARMED FORCES
PERSONNEL RESIDING OVERSEAS.

(a) In General.—Section 1611(f) (42 U.S.C. 1382(f)) is amended by
inserting "(other than a child described in section 1614(aXlXBXii))
after "no individual'*.

(b) Conforming Amendment.—Section 1614(aXl) (42 U.S.C.
1382c(aXl)) is amended—

(1) in subparagraph (B)

—

(A) by redesignating clauses (i) and (ii) as subclauses (I)

and (II), respectively;
(B) by inserting "(i)" after "(B)"; and
(C) by striking the period and inserting ", or"; and

(2) by adding after and below subparagraph (B) the following:

"(ii) is a clnld who is a citizen of the United States, who is

living with a parent of the child who is a member of the Armed
Forces of the United States assigned to permanent duty ashore
outside the United States, the District of Columbia, Puerto Rico,

and the territories and possessions of the United States, and
who, during the month before the parent reported for such
assignment, was receiving benefits under this title.".

(c) Effective Date.—The amendments made by subsections (a) 42 use 1382
and (b) shall apply with respect to benefits for months after March note.

1990.

SEC. 8010. RULE FOR DEEMING TO CHILDREN THE INCOME AND RE-
SOURCES OF THEIR PARENTS WAIVED FOR CERTAIN DIS-

ABLED CHILDREN.

(a) In General.—Section 1614(fK2) (42 U.S.C. 1382c(fX2)) is

amended

—

(1) by insertjlng "(A)" after "(2)"; and
(2) by adding at the end the following:

"(B) Subparagraph (A) shall not apply in the case of any child who
has not attained the age of 18 years who—

"(i) is disabled;
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"(ii) received benefits under this title, pursuant to section

1611(eXlXB), while in an institution described in section
1611(eXl)(B);

"(iii) is eligible for medical assistance under a State home care
plan approved by the Secretary under the provisions of section
1915(c) relating to waivers, or authorized under section

1902(eX3); and
"(iv) but for this subparagraph, would not be eligible for

benefits under this title.",

(b) Personal Needs Allowance.—Section 1611(eXlXB) (42 U.S.C.
1382(e)(lXB)) is amended by inserting "or an eligible individual is a
child described in section 1614(f)(2XB)," before "the benefit under
this title".

42 use 1382 (c) Effective Date.—The amendments made by subsections (a)

note. and (b) shall take effect on the 1st day of the 6th calendar month
beginning after the date of the enactment of this Act.

sec. 8011. exclusion from income of domestic commercial
transportation tickets received as gifts.

(a) Exclusion From Income.—Section 1612(b) (42 U.S.C. 1382a(b))

is amended

—

(1) by striking "and" at the end of paragraph (13);

(2) by striking the period at the end of paragraph (14) and
inserting "; and"; and

(3) by adding at the end the following:
"(15) the value of any commercial transportation ticket, for

travel by such individual (or spouse) among the 50 States, the
District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa, and the Northern
Mariana Islands, which is received as a gift by such individual
(or such spouse) and is not converted to cash.".

42 use 1382a (b) EFFECTIVE Date.—The amendments made by subsection (a)

shall take effect on the 1st day of the 3rd calendar month beginning
after the date of the enactment of this Act.

SEC. 8012. REDUCTION IN TIME DURING WHICH INCOME AND RESOURCES
OF SEPARATED COUPLES MUST BE TREATED AS JOINTLY
AVAILABLE.

(a) In General.—Section 1614(b) (42 U.S.C. lS82c(b)) is amended
by striking the 1st sentence and inserting "For purposes of this title,

the term 'eligible spouse' means an aged, blind, or disabled individ-

ual who is the husband or wife of another aged, blind, or disabled

individual, and who, in a month, is living with such aged, blind, or

disabled individual on the first day of the month or, in any case in

which either spouse files an application for benefits or requests
restoration of eligibility under this title during the month, at the
time the application or request is filed.".

42 use 1382c (b) EFFECTIVE Date.—The amendment made by subsection (a)
iiote. shall take effect on October 1, 1990.

SEC. 8013. EXCLUSION OF ACCRUED INCOME WITH RESPECT TO PUR-
CHASE OF CERTAIN BURIAL SPACES.

(a) Exclusion From Income.—Section 1612(b) (42 U.S.C. 1382a(b)),

as amended by section 8011(a) of this Act, is amended

—

(1) by striking "and" at the end of paragraph (14);

(2) by striking the period at the end of paragraph (15) and
inserting and"; and
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(3) by adding at the end the following:
"(16) interest accrued on the value of an agreement entered

into by such individual (or such spouse) representing the pur-
chase of a burial space excluded under section 1613(aX2)(B), and
left to accumulate.

(b) Exclusion From Resources.—Section 1613(a)(2)(B) (42 U.S.C.
1382b(a)(2)(B)) is amended by inserting "or agreement (including any
interest accumulated thereon) representing the purchase of a burial
space" after "the value of any burial space".

(c) Effective Date.—The amendments made by subsections (a) 42 USC 1382a
and (b) shall take effect on the 1st day of the 4th month beginning note.

after the date of the enactment of this Act.

SEC. 8014. EXCLUSION FROM RESOURCES OF ALL INCOME-PRODUCING
PROPERTY.

(a) In General.—Section 1613(a)(3) (42 U.S.C. 1382b(a)(3)) is

amended to read as follows:

"(3) other property which is so essential to the means of self-

support of such individual (and such spouse) as to warrant its

exclusion, as determined in accordance with and subject to

limitations prescribed by the Secretary, except that the Sec-
retary shall not establish a limitation on property (including the
tools of a tradesperson and the machinery and livestock of a
farmer) that is used in a trade or business or by such individual
as an employee;".

(b) Effective Date.—The amendment made by subsection (a) 42 USC 1382b
shall take effect on the 1st day of the 5th calendar month beginning note.

after the date of the enactment of this Act.

SEC. 8015. DEMONSTRATION OF EFFECTIVENESS OF MINNESOTA FAMILY
INVESTMENT PLAN.

(a) In General.—Upon written application of the State of Min- 42 USC 602 note,

nesota (in this section referred to as the "State") within 24 months
after the date of the enactment of this Act, and after the Secretary
of Health and Human Services approves the application as meeting
the requirements set forth in subsection (b), the State may conduct a
demonstration project to determine whether the State family invest-
ment plan helps families to become self-supporting and enhances
the ability of families to care for their children more effectively than
does the State program of aid to families with dependent children
under part A of title IV of the Social Security Act.

(b) Project Requirements.—In an application submitted under
subsection (a), the State shall provide that the following terms and
conditions shall be in effect under the demonstration project:

(1) Field trials.—The project will consist of 2 field trials,

conducted as follows:

(A) Urban field trial.—1 field trial will be conducted in

1 or more of the following counties in the State:

(i) Anoka.
(ii) Carver.
(iii) Dakota.
(iv) Hennepin.
(v) Scott.

(vi) Washington.
(B) Rural field trial.—1 field trial will be conducted in

1 or more counties in the State not specified in subpara-
graph (A).
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(C) Number of famiues involved.—The field trials will
not involve more than a total of 6,000 families at any one
time, excluding families whose sole involvement is as mem-
bers of control groups needed to evaluate the project.

(2) Authority to implement field trials differently.—The
implementation of the family investment plan in 1 field trial

may be different from the implementation of such plan in the
other field trial.

(3) Waivers required before project begins.—The project
will not begin before all waivers required as described in subsec-
tion (e) have been granted.

(4) Beginning of project.—
(A) In general.—The project will begin during the first

month of a calendar quarter.
(B) Begin defined.—For purposes of this section, the

project begins when the first family receives assistance
under the project.

(5) Project to be operated in accordance with certain
MINNESOTA LAWS.—The project will be operated in accordance
with the 1989 Minnesota Laws, sections 6 through 11, 13, 130,

and 132 of article 5 of chapter 282, and all amendments to the
Laws of Minnesota, to the extent that such laws and amend-
ments are consistent with the goals of the project and this

subsection.

(6) Project participants ineugible for afdc.—Each family
which participates in the project will not be eligible for aid
under the State plan approved under section 402(a) of the Social

Security Act.

(7) Medicaid eugibiuty rules appucable to project.-
(A) Eugibiuty of participants.—

(i) In general.—Each family which participates in

the project and v/ouid (but for such participation) be
eligible for aid under the State plan approved under
section 402(a) of the Social Security Act will be treated
as receiving such aid for purposes of the State plan
approved under section 1902(a) of such Act.

(ii) Eugibiuty extended for project participants
WITH INCREASED EMPLOYMENT INCOME.—Each family
which participates in the project and, during such
participation, would (but for such participation) become
ineligible for aid under the State plan approved under
section 402(a) of the Social Security Act by reason of

increased income from employment will, for purposes
of section 1925 of such Act, be treated as a family that
has become ineligible for such aid.

(B) Eugibiuty extended for persons leaving project
BECAUSE OF INCREASED RECEIPT OF CHILD SUPPORT.—Each
family whose participation in the project is terminated by
reason of the collection or increased collection of child

support under part D of title IV of the Social Security Act
will be treated as a recipient of aid to families with depend-
ent children for purposes of title XIX of such Act for an
additional 4 calendar months beginning with the month in

which the termination occurs.

(8) AFDC RULES TO APPLY GENERALLY.—
(A) In general.—Except where inconsistent with this

subsection, the requirements of the State plan approved
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under section 402(a) of the Social Security Act will apply to

the project, unless waived by the Secretary of Health and
Human Services in accordance with subsection (d).

(B) Rules relating to participation in education,
EMPLOYMENT, AND TRAINING ACnVITIES.

—

(i) Participation generally not required.—Except
as provided in clause (ii), the State will not require any
individual v/ho applies for or receives assistance under
the project to comply with any education, employment,
or training requirement of title IV of the Social Secu-
rity Act, unless required to do so under a contract
entered into under the project.

(ii) Authority to require participation of parent
OF CHILD age 1 OR OLDER.—The State may require any
individual to comply with any education, employment,
or training requirement imposed under the project if

the State plan approved under section 402(a) of the
Social Security Act does not prohibit the State from
requiring stich compliance, and the individual—

(I) receives assistance under the project;

(II) is the parent or relative of a child v/ho has
attained the age of 1 year; and

(III) is personally providing care for the child.

(9) Availability of education, employment, and training
SERVICES.—The education, emplojmient, and training services
available under the State plan approved under part F of title IV
of the Social Security Act will be made available to each family
required to enter into a contract with a county agency under
the 1989 Minnesota Laws, section 10 of article 5 of chapter 282.

(10) Assistance under project not less than under afdc
AND food stamp PROGRAM.

—

(A) ESTABUSHMENT OF POUCIES AND STANDARDS.—The
State will establish policies and standards to ensure that
families participating in the project receive cash assistance
under the project in an amount not less than the aggregate
value of the assistance that such families would have re-

ceived under the State plan approved under section 402(a)
of such Act and under the food stamp program established
under the Food Stamp Act of 1977 in the absence of the
project.

(B) Identification of characteristics of participants
WHO MIGHT receive LESS BENEFITS THAN UNDER AFDC AND
FOOD STAMP PROGRAM.—The State will identify the set or
sets of characteristics of families that (but for this para-
graph) might receive benefits under the project in an
amount less than the amount required under subparagraph
(A) to be provided to such family.

(C) Determination of benefit level for participants
WITH identified CHARACTERISTICS.—The State will establish

a mechanism to determine, for each family with any set of

characteristics identified under subparagraph (B), whether
the family would (but for this paragraph) receive benefits
under the project in an amount less than the amount
required under subparagraph (A) to be provided to such
family.

(D) Assistance under project increased where nec-
essary.—The State will, for each family which would 0)ut
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1

for this paragraph) receive benefits under the project in an i,

amount less than the amount required under subparagraph i

(A) to be provided to such family, increase the amount of !

such benefits to such family to the amount so required, i

(11) Termination of project.—The project will terminate at
|

the end of the 5-year period beginning on the first day of the
jmonth during which the project begins, or, if earlier—
'

(A) 180 days after the State notifies the Secretary of i

Health and Human Services that the State intends to
j

terminate the project;

(B) 180 days after the Secretary of Health and Human
j

Services, after 30 days written notice to the State and
j

opportunity for a hesiring, determines that the State has
|

materially failed to comply with this section; or i

(C) on agreement by the State and the Secretary of
|

Health and Human Services.
|

(c) Funding.— ,

(1) In general.—If an application submitted under subsection
;

(a) by the State complies with the requirements specified in
i

subsection (b) and contains an evaluation plan which meets the
|

requirements of subsection (g), and the Secretary of Health and
Human Services approves the application, then the Secretary
shall, from amounts made available under parts A and F of title

|

IV of the Social Security Act

—

(A) pay the State for each calendar quarter, pursuant to !

section 403 of such Act, the amounts that would have been
|

payable to the State during such calendar quarter, in the
j

absence of the demonstration project, for cash assistance,

child care, education, emplojmient and training, and
j

administrative expenses under the State plan approved
|

under section 402(a) of such Act;
|

(B) reimburse the State at the rate of 50 percent, for
j

expenses of evaluating the effects of the project.
i

(2) Rule of construction.—Paragraph (1) shall not be con-
;

strued to prevent the State from claiming and receiving re-
j

imbursement for additional persons who would qualify for
|

assistance under the State plan approved under section 402(a) of
j

the Social Security Act, for costs attributable to increases in the
|

State's payment standard under such plan, or for any other '

benefits and services for which Federal matching funds are '

available under part A of title IV of such Act.

(d) Waiver Authority.— i

(1) AFDC waivers.—
I

(A) In general.—Except as provided in subparagraph (B), :

the Secretary of Health and Human Services shall, with
respect to the demonstration project under this section,

i

waive any requirement of part A or F of title IV of the
j

Social Security Act that, if applied, would prevent the State
i

from (i) carrying out the project in accordance with subsec-
,

tion (b), or (ii) effectively achieving its purposes, but only to

the extent necessary to enable the State to carry out the !

project.

(B) Limitations.—The Secretary of Health and Human
,

Services may not, with respect to the demonstration project

under this section—
j

(i) waive any requirement of section 402(a)(4) or
j

482(h) of the Social Security Act;

i
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(ii) permit the State to provide cash assistance to any
family under the project in an amount less than the
aggregate value of the assistance that would have been
provided to such family under the State plan approved
under section 402(a) of such Act and under the food
stamp program established under the Food Stamp Act
of 1977 in the absence of the project; or

(iii) waive any requirement of section 402(a)(19)(C) of
such Act.

(2) Other waivers.—If, under this section, the Secretary of
Health and Human Services approves an application by the
State to conduct a demonstration project relating to the State
family investment plan, the Secretary of Health and Human
Services shall, in order to enable the State to implement the
demonstration project

—

(A)(i) require that the State treat each family participat-

ing in the project as individuals eligible for medical assist-

ance under section 1902(aX10)(A) of the Social Security Act,
(ii) require that the State treat, for purposes of section

1925 of such Act, each family whose participation in the
project is terminated by reason of increased income from
employment as a family that has become ineligible for aid
under the State plan approved under part A of title IV of
such Act, and

(iii) require that the State treat each family whose
participation in the project is terminated by reason of the
collection or increased collection of child support under
part D of title IV of the Social Security Act as a recipient of

aid to families with dependent children for purposes of title

XIX of such Act for an additional 4 calendar months begin-
ning with the month in which such termination occurs; and

(B) make payment, under section 1903 of such Act, for

medical assistance and administrative expenses for families
participating in the project in the same manner as such
payments may be made for medical assistance and adminis-
trative expenses for individuals entitled to benefits under
title XIX of such Act, except that the aggregate amount of

such payments may not exceed the aggregate amount of

pa3mients that would have been made for those families in

the absence of such project.

(e) Definitions of Certain Terms.—As used in this section, the
terms "family" and "contract" shall have the meaning given such
terms by the 1989 Minnesota Laws, sections 6 through 11, 13, 130,

and 132 of article 5 of chapter 282.

(f) Quality Control.—Cases participating in the demonstration
project under this section during a fiscal year shall be excluded from
any sample taken for purposes of determining under section 403(i) or
408 of the Social Security Act, whichever is applicable, the rate at
which the State made overpayments under part A of title IV of such
Act for the fiscal year. For purposes of such sections 403(i) and 408,

payments made by the State under the project shall be treated as
payments made under the State plan approved under section 402(a)
of such Act.

(g) Evaluation of Project.—
(1) Evaluation plan.—The State shall develop and imple-

ment an evaluation plan designed to provide reliable informa-
tion on the impact and implementation of the demonstration
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project. The evaluation plan shall include groups of project
participants and control groups assigned at random in the field

trial conducted in accordance with subsection (bXlXA).
(2) Evaluation.—The evaluation conducted under the evalua-

tion plan shall measure the extent to which the project in-

creases family employment and income, prevents long-term
dependency, moves families toward self-support, reduces total

assistance pa3mients, and simplifies the welfare system.
(3) Reports.—The State shall issue an interim report and a

final report on the results of the evaluation described in para-
graph (2) to the Secretary of Health and Human Services at
such times as the Secretary shall require.

(h) Report to Congress.—Within 3 months after receipt of the
final report issued pursuant to subsection (g)(3), the Secretary of
Health and Human Services shall report to the Congress the results

of the evaluation described in subsection (gX2).

SEC. 8016. INCREASE IN FUNDING FOR TITLE XX SOCIAL SERVICES
BLOCK GRANT.

Section 2003(c) (42 U.S.C. 1397b(c)) is amended—
(1) in paragraph (3), by striking "and 1987, and for each

succeeding fiscal year other than the fiscal year 1988; and" and
mserting "1987, and 1989;";

(2) in paragraph (4), by striking the period and inserting ";

and"; and
(3) by adding at the end the following:
"(5) $2,800,000,000 for each fiscal year after fiscal year 1989.".

TITLE IX—OFFSHORE OIL POLLUTION
COMPENSATION FUND

43 use 1812.

SEC. 9001. PAYMENTS TO THE OFFSHORE OIL POLLUTION COMPENSA-
TIONFUND.

(a) In General.—(1) Section 302(dXl) of the Outer Contm-
ental Shelf Lands Act Amendments of 1978 (43 U.S.C. 1812(d)(1)) is

amended by striking out "not to exceed".

(2) Section 302(dX2) of the Outer Continental Shelf Lands Act
Amendments of 1978 (43 U.S.C. 1812(dX2)) is amended by striking

out "not less than $100,000,000 and not more than" and adding in

lieu thereof "not more than or less than".
(b) Effective Date.—The amendments made by this section shall

take effect on the date of enactment of this Act.

Miscellaneous TITLE X—MISCELLANEOUS AND TECHNI
CAL SOCIAL SECURITY ACT AMEND
MENTS

and Technical
Social Security
Act
Amendments of

1989.

42 use 1305
note.

SEC. 10000. SHORT TITLE; TABLE OF CONTENTS.

This title may be cited as the "Miscellaneous and Technical Social

Security Act Amendments of 1989".

Table of Contents

Sec. 10000. Short title; table of contents.
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Subtitle A—Time-Sensitive Provisions

Sec. 10101. Continuation of disability benefits during appeal.

Sec. 10102. Transfer to railroad retirement account.

Sec. 10103. Extension of disability insurance program demonstration project author-

ity.

Subtitle B—Technical Provisions

Sec. 10201. Prohibition of termination of coverage of U.S. citizens and residents em-
ployed abroad by a foreign affiliate of an American employer.

Sec. 10202. Exclusion from wages and compensation of refunds required from em-
ployers to compensate for duplication of medicare benefits by health
care benefits provided by the employers.

Sec. 10203. Elimination of any carryover reduction in retirement or disability bene-
fits due to receipt of widow's or widower's benefits before attaining age
62.

Sec. 10204. Qarification of rules governing taxation under FICA and SECA of indi-

viduals of certain religious faiths.

Sec. 10205. Treatment of group-term life insurance under railroad retirement taxes.

Sec. 10206. Treatment of certain deferred compensation and salary reduction ar-

rangements under railroad retirement taxes.

Sec. 10207. Treatment of Rowan decision under railroad retirement taxes.

Sec. 10208. Inclusion of certain deferred compensation in determination of wage-
based adjustments.

Subtitle C—Additional Amendments

Sec. 10301. Elimination of the dependency test applicable to certain adopted chil-

dren.
Sec. 10302. Authority for Secretary to take into account misinformation provided to

applicants in determining date of application for benefits.

Sec. 10303. Same-day personal interviews at field offices of the Social Security Ad-
ministration in certain cases where time is of the essence.

Sec. 10304. Authority to amend wage records after expiration of time limitation.

Sec. 10305. Standards applicable in certain determinations of good cause, fault, and
good faith.

Sec. 10306. Notice requirements.
Sec. 10307. Representation of claimants.
Sec. 10308. Earnings and benefit statements.

Subtitle D—Human Resource and Income Security Provisions

Sec. 10401. Increase in authorization for child welfare services under title IV-B of
the Social Security Act.

Sec. 10402. Extension and permanent increase in foster care ceiling.

Sec. 10403. Miscellaneous technical corrections.
Sec. 10404. Demonstration project.

Sec. 10405. Agent Orange settlement payments excluded from countable income
and resources under Federal means-tested programs.

Sec. 10406. Treatment of triennial reviews of State foster care protections for fiscal

years before October 1, 1990.

Subtitle A—Time-Sensitive Provisions

SEC. 10101. CONTINUATION OF DISABILITY BENEFITS DURING APPEAL.

Subsection (g) of section 223 of the Social Security Act (42 U.S.C.

423(g)) is amended—
(1) in paragraph (IXiii), by striking "June 1990" and inserting

"June 1991"; and
(2) in paragraph (3XB), by striking "January 1, 1990 ' and

inserting "January 1, 1991".

SEC. 10102. TRANSFER TO RAILROAD RETIREMENT ACCOUNT.

Subsection (cXlXA) of section 224 of the Railroad Retirement
Solvency Act of 1983 (relating to section 72(r) revenue increase 45 use 23in

transferred to certain railroad accounts) is amended by striking note.

"1989" and inserting "1990".
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SEC. 10103. EXTENSION OF DISABILITY INSURANCE PROGRAM DEM-
ONSTRATION PROJECT AUTHORITY.

(a) In General.—Section 505 of the Social Security Disability
Amendments of 1980 (Public Law 96-265), as amended by section
12101 of the Consolidated Omnibus Budget Reconciliation Act of

42 use 1310 1985 (Public Law 99-272), is further amended—
^o*®- (1) in paragraph (3) of subsection (a), by striking "June 10,

1990" and inserting "June 10, 1993";

(2) in paragraph (4) of subsection (a), by striking "in each of
the years 1986, 1987, 1988, and 1989" and inserting "in 1986 and
each of the succeeding years through 1992"; and

(3) in subsection (c), by striking "June 9, 1990" and inserting
"June 9, 1993".

42 use 1310 (b) Effective Date.—The amendments made by this section shall

take effect on the date of the enactment of this Act.

Subtitle B—Technical Provisions

SEC. 10201. PROHIBITION OF TERMINATION OF COVERAGE OF U.S. CITI-

ZENS AND RESIDENTS EMPLOYED ABROAD BY A FOREIGN
AFFILIATE OF AN AMERICAN EMPLOYER.

(a) In General.—Subsection (1) of section 3121 of the Internal
26 use 3121. Revenue Code of 1986 (relating to agreements entered into by

American employers with respect to foreign affiliates) is

amended

—

(1) in paragraph (2), by adding at the end the following:

"Notwithstanding any other provision of this subsection, the
period for which any such agreement is effective with respect to

any foreign entity shall terminate at the end of any calendar
quarter in which the foreign entity, at any time in such quarter,

ceases to be a foreign affiliate as defined in paragraph (6).";

(2) by striking paragraphs (3), (4), and (5);

(3) by inserting after paragraph (2) the following new para-
graph:

"(3) No TERMINATION OF AGREEMENT.—No agreement under
this subsection may be terminated, either in its entirety or with
respect to any foreign affiliate, on or after June 15, 1989."; and

(4) by redesignating paragraphs (6) through (10) as paragraphs
(4) through (8), respectively.

(b) Conforming Amendments.—(1) Subsection (a) of section 210 of

the Social Security Act (42 U.S.C. 410(a)) and subsection (a) of section

406 of the Internal Revenue Code of 1986 (relating to treatment of

employees of American em.ployer) are each amended by striking

"section 312iaX8)" and inserting "section 312ia)(6)".

(2) Paragraph (3) of section 406(c) of the Internal Revenue Code of

1986 (relating to termination of status as deemed employee not be
treated as separation from service for purposes of limitation of tax)

is amended by striking "section 3121(1)(8XB)" and inserting "section

3121(1X6)(B)".

(3) Paragraph (1) of section 3121(1) of such Code (relating to

agreements entered into by American employers with respect to

foreign affiliates) is amended, in the matter preceding subparagraph
(A), by striking "paragraph (8)" and inserting "paragraph (6)".

26 use 406 note. (c) Effscttve Date.—The amendments made by this section shall

apply with respect to any agreement in effect under section 3121(1)
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of the Internal Revenue Code of 1986 on or after June 15, 1989, with
respect to which no notice of termination is in effect on such date.

SEC. 10202. EXCLUSION FROM WAGES AND COMPENSATION OF REFUNDS 42 USC 1395b

REQUIRED FROM EMPLOYERS TO COMPENSATE FOR note.

DUPLICATION OF MEDICARE BENEFITS BY HEALTH CARE
BENEFITS PROVIDED BY THE EMPLOYERS.

(a) Old-Age, Survivors, and Disabiuty, and Hospital Insur-
ance Programs.—For purposes of title II of the Social Security Act
and chapter 21 of the Internal Revenue Code of 1986, the term
"wages" shall not include the amount of any refund required under
section 421 of the Medicare Catastrophic Coverage Act of 1988.

(b) Railroad Retirement Program.—For purposes of chapter 22
of the Internal Revenue Code of 1986, the term "compensation"
shall not include the amount of any refund required under section
421 of the Medicare Catastrophic Coverage Act of 1988.

(c) Federal Unemployment Programs.—
(1) Federal unemployment tax.—For purposes of chapter 23

of the Internal Revenue Code of 1986, the term "v/ages" shall

not include the amount of any refund required under section
421 of the Medicare Catastrophic Coverage Act of 1988.

(2) Railroad unemployment contributions.—For purposes
of the Railroad Unemployment Insurance Act, the term "com-
pensation" shall not include the amount of any refund required
under section 421 of the Medicare Catastrophic Coverage Act of
1988.

(3) Railroad unemployment repayment tax.—For purposes
of chapter 23A of the Internal Revenue Code of 1986, the term
"rail wages" shall not include the amount of any refund re-

quired under section 421 of the Medicare Catastrophic Coverage
Act of 1988.

(d) Reporting Requirements.—Any refund required under sec-

tion 421 of the Medicare Catastrophic Coverage Act of 1988 shall be
reported to the Secretary of the Treasury or his delegate and to the
person to whom such refund is made in such manner as the Sec-
retary of the Treasury or his delegate shall prescribe.

(e) Effective Date.—This section shall apply with respect to

refunds provided on or after January 1, 1989.

SEC. 10203. ELIMINATION OF ANY CARRYOVER REDUCTION IN RETIRE-
MENT OR DISABILITY BENEFITS DUE TO RECEIPT OF
WIDOW'S OR WIDOWER'S BENEFITS BEFORE ATTAINING
AGE 62.

(a) In General.—Section 202(q)(3) of the Social Security Act (42

U.S.C. 402(q)(3)) is amended—
(1) by striking subparagraphs (E), (F), and (G); and
(2) by redesignating subparagraph (H) as subparagraph (E).

(b) Effective Date.—The amendments made by this section shall 42 USC 402 note,

apply—
(1) in the case of any individual's old-age insurance benefit

referred to in section 202(q)(3XE) of the Social Security Act (as

in effect before the amendments made by this section), only if

such individual attains age 62 on or after January 1, 1990, and
(2) in the case of any individual's disability insurance benefit

referred to in section 202(q)(3) (F) or (G) of such Act (as so in

effect), only if such individual both attains age 62 and becomes
disabled on or after such date.
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SEC. 10204. CLARIFICATION OF RULES GOVERNING TAXATION UNDER
FICA AND SECA OF INDIVIDUALS OF CERTAIN RELIGIOUS
FAITHS.

(a) Exemption from SECA Taxation for Certain Employees
Exempt from FICA Taxation.—

(1) In general.—Paragraph (3) of section 1402(g) of the In-

26 use 1402. ternal Revenue Code of 1986 (relating to inapplicability of
exemption to certain church employees) is amended

—

(A) in the heading, by striking "not to apply" and
inserting "to apply"; and

(B) by striking "shall not" and inserting "shall".

26 use 1402 (2) Effective date.—The amendments made by paragraph (1)
iiote. shall apply with respect to taxable years beginning after Decem-

ber 31, 1989.

(b) Technical Amendment Clarifying Inclusion of Partner-
ships Amo2^g Employers Eligible for Reugious Exemption from
FICA.—

(1) In general.—Section 3127 of the Internal Revenue Code of
1986 (relating to exemption for employers and their employees
where both are members of religious faiths opposed to participa-
tion in Social Security Act programs) is amended—

(A) in subsection (aXD, by inserting "(or, if the employer
is a partnership, each partner therein)" after "an em-
ployer";

(B) in subsection (a), in the matter following paragraph
(2), by striking "his employees" and inserting "the employ-
ees thereof;

(C) in subsection (b), by inserting "(or a partner)" after

"an employer";
(D) in subsection (c), by striking "his employees" and

inserting "the employees thereof ;

(E) in subsection (c)(1), by inserting "(or, if the employer is

a partnership, each partner therein)" after "such em-
ployer"; and

(F) in subsection (c)(2), by striking "such employer or the
employee involved ceases to meet" and inserting "such
employer (or, if the employer is a partnership, any partner
therein) or the employee involved does not meet and by
inserting "(or, if the employer is a partnership, any partner
therein) ' after "such employer" the second place it ap-
pears.

26 use 3127 (2) Effective date.—The amendments made by this subsec-
note. tion shall be effective as if they were included in the amend-

ments made by section 8007(a)(1) of the Technical and Mis-
cellaneous Revenue Act of 1988 (102 Stat. 3781).

SEC. 10205. treatment OF GROUP-TERM LIFE INSURANCE UNDER RAIL-
ROAD retirement TAXES.

(a) In General.—The second sentence of section 3231(e)(1) of the
Internal Revenue Code of 1986 (defining compensation) is amended
by striking ", (ii) tips" and inserting "or death, except that this

clause does not apply to a payment for group-term life insurance to

the extent that such payment is includible in the gross income of the
employee, (ii) tips".

26 use 3231 (b) Effective Date.—
note. (1) In general.—Except as provided in paragraph (2), the

amendment made by subsection (a) shall apply to

—
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(A) group-term life insurance coverage in effect after

December 31, 1989, and
(B) remuneration paid before January 1, 1990, which the

employer treated as compensation when paid.

(2) Exception.—The amendment made by subsection (a) shall

not apply with respect to payments by the employer (or a
successor of such employer) for group-term life insurance for

such employer's former employees who separated from employ-
ment with the employer on or before December 31, 1989, to the
extent that such pajntnents are not for coverage for any such
employee for any period for which such employee is employed
by such employer (or a successor of such employer) after the
date of such separation.

(3) Benefit determinations to take into account remu-
neration ON WHICH TAX PAID.—The term "compensation" as
defined in section 1(h) of the Railroad Retirement Act of 1974
includes any remuneration which is included in the term "com-
pensation" as defined in section 3231(e)(1) of the Internal Reve-
nue Code of 1986 by reason of the amendment made by subsec-
tion (a).

SEC. 10206. TREATMENT OF CERTAIN DEFERRED COMPENSATION AND
SALARY REDUCTION ARRANGEMENTS UNDER RAILROAD
RETIREMENT TAXES.

(a) In General.—The second sentence of section 3231(e)(1) of the
Internal Revenue Code of 1986 (defining compensation) is amended 26 USC 3231.

by striking "or (iii)" and inserting "(iii) and by inserting before the
period or (iv) any remuneration which would not (if chapter 21
applied to such remuneration) be treated as wages (as defined in

section 3121(a)) by reason of section 3121(a)(5)".

(b) Treatment of Certain Deferred Compensation and Salary
Reduction Arrangements.—Subsection (e) of section 3231 of such
Code is amended by adding at the end thereof the following new
paragraph:

"(9) Treatment of certain deferred compensation and
salary reduction arrangements.—

"(A) Certain employer contributions treated as com-
pensation.—Nothing in any paragraph of this subsection
(other than paragraph (2)) shall exclude from the term
'compensation' any amount described in subparagraph (A)

or (B) of section 3121(vXl).
"(B) Treatment of certain nonqualified deferred com-

PENSA'iTON.—The rules of section 3121(v)(2) which apply for

purposes of chapter 21 shall also apply for purposes of this

chapter.".

(c) Effective Dates.— 26 use 3231

(1) Subsection (a) .—The amendment made by subsection (a) note,

shall apply to remuneration paid after December 31, 1989.

(2) Subsection (b).—Except as otherwise provided in this

subsection

—

(A) In general.—The amendment made by subsection (b)

shall apply to

—

(i) remuneration paid after December 31, 1989, and
(ii) remuneration paid before January 1, 1990, which

the employer treated as compensation when paid.

(B) Benefit determinations to take into account
remuneration on which tax paid.—The term "compensa-
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tion" as defined in section 1(h) of the Railroad Retirement
Act of 1974 includes any remuneration which is included in
the term "compensation" as defined in section 3231(eXl) of
the Internal Revenue Code of 1986 by reason of the amend-
ment made by subsection (b).

(3) Special rule for certain payments.—For purposes of
applying the amendment made by subsection (b) to remunera-
tion paid after December 31, 1989, which would have been taken
into account before January 1, 1990, if such amendments had
applied to periods before January 1, 1990, such remuneration
shall be taken into account when paid (or, at the election of the
payor, at the time which would be appropriate if such amend-
ments had applied).

(4) Exception for certain 40i(k) contributions.—The
amendment made by subsection (b) shall not apply to employer
contributions made during 1990 and attributable to services
performed during 1989 under a qualified cash or deferred
arrangement (as defined in section 401(k) of the Internal Reve-
nue Code of 1986) if, under the terms of the arrangement as in
effect on June 15, 1989—

(A) the employee makes an election with respect to such
contributions before January 1, 1990, and

(B) the employer identifies the amount of such contribu-
tion before January 1, 1990.

(5) Special rule with respect to nonquaufied deferred
COMPENSATION PLANS.—In the case of an agreement in existence
on June 15, 1989, between a nonqualified deferred compensation
plan (as defined in section 3121(vX2XC) of such Code) and an
individual, the amendment made by subsection (b) shall apply
with respect to services performed by the individual after

December 31, 1989. The preceding sentence shall not apply in

the case of a plan to which section 457(a) of such Code applies.

SEC. 10207. TREATMENT OF ROWAN DECISION UNDER RAILROAD RETIRE-
MENT TAXES.

(a) Exclusion of Meals and Lodging.—Subsection (e) of section
3231 of the Internal Revenue Code of 1986 is further amended by
adding at the end the following new paragraph:

"(10) Meals and lodging.—The term ^compensation' shall

not include the value of meals or lodging furnished by or on
behalf of the employer if at the time of such furnishing it is

reasonable to believe that the employee will be able to exclude
such items from income under section 119.".

Ot>) Income Tax Withholding Regulations Not To Apply.—
Paragraph (1) of section 3231(e) of such Code is amended by adding
at the end the following new sentence: "Nothing in the regulations

prescribed for purposes of chapter 24 (relating to wage withholding)
which provides an exclusion from 'wages' as used in such chapter
shall be construed to require a similar exclusion from 'compensa-
tion' in regulations prescribed for purposes of this chapter.".

26 use 3231 (c) Effective Date.—The amendments made by this section shall
"o*®- apply to remuneration paid after December 31, 1989.

SEC. 10208. INCLUSION OF CERTAIN DEFERRED COMPENSATION IN

determination of WAGE-BASED ADJUSTMENTS.

(a) In General.—Section 209 of the Social Security Act (42 U.S.C.

409) is amended by adding at the end the following new subsection:
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"(kXD For purposes of sections 203(f)(8)(B)(ii), 213(d)(2)(B),

215(aXlXB)(ii), 215(b)(3XA)(ii), 224(f)(2XB), and 230(bX2) (and 230(bX2)
as in effect immediately prior to the enactment of the Social Secu-
rity Amendments of 1977), the term 'deemed average total wages'
for any particular calendar year means the product of—

"(A) the SSA average wage index (as defined in section

215(i)(lXG) and promulgated by the Secretary) for the calendar
year preceding such particular calendar year, and

"(B) the quotient obtained by dividing

—

"(i) the average of total wages (as defined in regulations
of the Secretary and computed without regard to the limita-

tion specified in subsection (aXl) and by including deferred
compensation amounts) reported to the Secretary of the
Treasury or his delegate for such particular calendar year,

by
"(ii) the average of total wages (as so defined and com-

puted) reported to the Secretary of the Treasury or his

delegate for the calendar year preceding such particular
calendar year.

"(2) For purposes of paragraph (1), the term 'deferred compensa-
tion amount' means

—

"(A) any amount excluded from gross income under chapter 1

of the Internal Revenue Code of 1986 by reason of section

402(aX8), 402(hXl)(B), or 457(a) of such Code or by reason of a
salary reduction agreement under section 403(b) of such Code,

"(B) any amount with respect to which a deduction is allow-
able under chapter 1 of such Code by reason of a contribution to

a plan described in section 501(c)(18) of such Code, and
"(C) to the extent provided in regulations of the Secretary,

deferred compensation provided under any arrangement, agree-
ment, or plan referred to in subsection (i) or (j).".

(b) Conforming Amendments.—
(1) Sections 203(f)(8)(BXii), 215(bX3)(A)(ii), and 230(bX2)(A) of

the Social Security Act (42 U.S.C. 403(f)(8XB)(ii)(I),

41505X3XA)(ii)a), and 430(b)(2XA)), as amended by subsection
(d)(2)(AXi), are each further amended

—

(A) by striking "the average of the total wages (as defined
in regulations of the Secretary and computed without
regard to the limitations specified in section 209(a)(1))

reported to the Secretary of the Treasury or his delegate"
and inserting "the deemed average total wages (as defined
in section 209(kXl))";

(B) by striking "the average of the total wages (as so

defined and computed) reported to the Secretary of the
Treasury or his delegate" and inserting "the deemed aver-

age total wages (as so defined)"; and
(C) in section 215a)X3XAXiiXI), by striking "(after 1978)".

(2) Sections 213(dX2)(B), 215(aXlXBXii), and 224(f)(2XB) of such
Act (42 U.S.C. 413(dX2XB), 415(aXl)(B)(ii), and 424a(f)(2XB)), as
amended by subsection (d)(2XA)(i), are each further amended

—

(A) by striking "the average of the total wages (as defined
in regulations of the Secretary and computed without
regard to the limitations specified in section 209(aXl)) re-

ported to the Secretary of the Treasury or his delegate" and
inserting "the deemed average total wages (as defined in

section 209(kXl))";
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42 use 413, 415. (B) in section 213(d)(2XB) and 215(a)(lXBXiiXII), by striking
"(as so defined and computed)" and inserting "(as defined in
regulations of the Secretary and computed without regard
to the limitations specified in section 209(aXl))"; and

42 use 424a. (C) in section 2^4(fX2XBXii), by inserting "(I)" after "(ii)",

by striking "as so defined and computed)" and inserting
"(as defined in regulations of the Secretary and computed
without regard to the limitations specified in section

209(aXl))", and by inserting after "disability)" the following:
", if such calendar year is before 1991, or (II) the deemed
average total wages (as defined in section 209(kXl)) for the
calendar year before the year in which the reduction was
first computed (but not counting any reduction made in

benefits for a previous period of disability), if such calendar
year is after 1990".

(3) Section 215(iXl)(G) of such Act (42 U.S.C. 415(iXlXG)) is

amended by striking "the average of the total wages reported to
the Secretary of the Treasury or his delegate as determined for

purposes of subsection (b)(3)(AXii)" and inserting "the amount
determined for such calendar year under subsection
(bX3)(AXii)(I)".

(4) Section 215(aXl)(CXii) of such Act (42 U.S.C. 415(aXlXCXii))
is amended by striking "change." and inserting "change (except

that, for purposes of subsection (bX2XA) of such section 230 as so

in effect, the reference therein to the average of the wages of all

employees as reported to the Secretary of the Treasury for any
calendar year shall be deemed a reference to the deemed aver-

age total wages (within the meaning of section 209(kXl)) for

such calendar year).".

(5) Section 230(d) of such Act (42 U.S.C. 430(d)) is amended by
striking "change." and inserting "change (except that, for pur-
poses of subsection (bX2)(A) of such section 230 as so in effect,

the reference therein to the average of the wages of all employ-
ees as reported to the Secretary of the Treasury for any cal-

endar year shall be deemed a reference to the deemed average
total wage (within the meaning of section 209(kXl)) for such
calendar year).".

42 use 430 note. (c) EFFECTIVE DaTE.—
(1) In general.—The amendments made by subsections (a)

and (b) shall apply with respect to the computation of average
total wage amounts (under the amended provisions) for cal-

endar years after 1990.

(2) TF.ANSITIONAL RULE.—For purposes of determining the
contribution and benefit base for 1990, 1991, and 1992 under
section 230(b) of the Social Security Act (and section 230(b) of

such Act as in effect immediately prior to enactment of the
Social Security Amendments of 1977)—

(A) the average of total wages for 1988 shall be deemed to

be equal to the amount which would have been determined
without regard to this paragraph, plus 2 percent of the
amount which has been determined to the average of total

wages for 1987,
(B) the average of total wages for 1989 shall be deemed to

be equal to the amount which would have been determined
without regard to this paragraph, plus 2 percent of the
amount which would have been determined to be the aver-
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age of total wages for 1988 without regard to subparagraph
(A), and

(C) the average of total wages reported to the Secretary of

the Treasury for 1990 shall be deemed to be equal to the
product of—

(i) the SSA average wage index (as defined in section

215(iXl)(G) of the Social Security Act and promulgated
by the Secretary) for 1989, and

(ii) the quotient obtained by dividing

—

(I) the average of total wages (as defined in

regulations of the Secretary and computed without
regard to the limitations of section 209(aXl) of the
Social Security Act and by including deferred com-
pensation amounts, within the meaning of section

209(kX2) of such Act as added by this section)

reported to the Secretary of the Treasury or his

delegate for 1990, by
(II) the average of total wages (as so defined and

computed without regard to the limitations speci-

fied in such section 209(a)(1) and by excluding de-

ferred compensation amounts within the meaning
of such section 209(k)(2)) reported to the Secretary
of the Treasury or his delegate for 1989.

(3) Determination of contribution and benefit base for
1993.—For purposes of determining the contribution and benefit
base for 1993 under section 230(b) of the Social Security Act (and
section 230(b) of such Act as in effect immediately prior to

enactment of the Social Securitj'^ Amendments of 1977), the
average of total wages for 1990 shall be determined without
regard to subparagraph (C) of paragraph (2).

(4) Revised determination under section 230 of the social
SECURITY ACT.—As soon as possible after the enactment of this

Act, the Secretary of Health and Human Services shall revise

and publish, in accordance with the provisions of this Act and
the amendments made thereby, the contribution and benefit

base under section 230 of the Social Security Act with respect to

remuneration paid after 1989 and taxable years beginning after

calendar year 1989.

(d) Clerical Amendments.—
(1) Designation of undesignated provisions.—Section 209 of

the Social Security Act is further amended— 42 USC 409.

(A) by redesignating paragraphs (1) through (9) of subsec-
tion (a) as subparagraphs (A) through (I), respectively;

(B) by redesignating clauses (1) through (3) of subsection

(b) as clauses (A) through (C), respectively;

(C) by redesignating clauses (1) through (9) of subsection
(e) as clauses (A) through (I), respectively;

(D) by redesignating paragraphs (1) and (2) of subsection

(f) as subparagraphs (A) and (B), respectively;

(E) by redesignating paragraphs (1), (2), and (3) of subsec-
tion (g) as subparagraphs (A), (B), and (C), respectively;

(F) in subsection (h), by redesignating clauses (i), (ii), and
(iii) as clauses (I), (II), and (III), respectively, by redesignat-

ing subparagraphs (A) and (B) of paragraph (2) as clauses (i)

and (ii), respectively, and by redesignating paragraphs (1)

and (2) as subparagraphs (A) and (B), respectively;
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(G) by redesignating paragraphs (1) and (2) of subsection
(1) as subparagraphs (A) and (B), respectively; i

(H) by redesignating paragraphs (1) and (2) of subsection
'

(m) as subparagraphs (A) and (B), respectively;
|

(I) by redesignating paragraphs (1) and (2) of subsection I

(p) as subparagraphs (A) and (B), respectively;
j

(J) by redesignating subsections (a), 0)), (d), (e), (f), (g), (h),
'

(j), (k), (1), (m), (n), (o), (p), (q), (r), (s), and (t) (in the matter
|

preceding subsection (k) added by subsection (a) of this I

section, and as amended by the preceding provisions of this

paragraph) as paragraphs (1), (2), (3), (4), (5), (6), (7), (8), (9), I

(10), (11), (12), (13), (14), (15), (16), (17), and (18), respectively;

(K) by inserting "(a)" after "Sec. 209.";
I

(L) by striking "Nothing in the regulations" and inserting
|

the following:
i

"(b) Nothing in the regulations";
|

(M) in the undesignated paragraph commencing with
|

"For purposes of this title, in the case of domestic service",
,

by inserting "(c)" at the beginning thereof, and by striking
|

"subsection (gX2)" each place it appears and inserting
"subsection (a)(6XB)";

(N) in the undesignated paragraph commencing with ,

"For purposes of this title, in the case of an individual
|

performing service, as a member", by inserting "(d)" at the
:

beginning thereof, and by strikiiig "subsection (a)" and
inserting "subsection (a)(1) ; i

(O) by inserting "(e)" at the beginning of the undesig- i

nated paragraph commencing with "For purposes of this

title, in the case of an individual performing service, as a
j

volunteer"; I

(P) by inserting "(f)" at the beginning of the undesignated !

paragraph commencing with "For purposes of this title, tips \

received";

(Q) by inserting "(g)" at the beginning of the undesig- I

nated paragraph commencing with "For purposes of this
j

title, in any case where";
I

(R) by inserting "(h)" at the beginning of the undesig-
i

nated paragraph commencing with "For purposes of this
|

title, in the case of an individual performing service under
|

the provisions";
(S) by inserting "(i)" at the beginning of the undesignated

paragraph commencing with "Nothing in any of the fore- i

going"; and
I

(T) by inserting "(j)" at the beginning of the undesignated
j

paragraph commencing with "Any amount deferred".

(2) Conforming amendments.— i

(A) Title II of such Act is amended—
i

(i) in sections 203(fX8)(B)(iiXI), 213(dX2XB), !

215(aXlXBXiiXI), 215(bX3XAXiiXI), 224(fK2XBXi), and
i

230(bX2XA) (42 U.S.C. 403(f)(8XBXiiXI), 413(dX2XB),
;

415(aXlXBXiiXI), 415(bX3XAXiiXI), 424a(fK2XBXi), and !

430(bX2XA)), by striking "section 209(a)" and inserting

"section 209(aXl)";
!

(ii) in section 203(fK5XC), by striking "subsections (a),

(gX2), (gX3), (hX2), and 0*) of section 209" and inserting
j

'Vragraphs (1), (6XB), (6XC), (7XB), and (8) of section
|

209(a)^';

I
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(iii) in clauses (B) and (C) of the last sentence of
section 224(a), by striking "209(a)" and inserting 42USC424a.

"209(aXl)"*
(iv) in section 217(bXl), by striking "209(e)(2)" and 42USC417.

inserting "209(aX4XB)";
(v) in section 218(cX5), by striking "paragraph (2) of 42 USC 418.

section 209(h)" and inserting "subparagraph (B) of sec-

tion 209(aX7)"; and
(vi) in section 203(f)(5XCXii), by striking "209(mX2)" 42 USC 403.

and inserting "209(aXllXB)".
(B)(i) Section 6(fXl) of the Fair Labor Standards Act of

1938 (29 U.S.C. 206(fKl)) is amended by striking "209(g)"

and inserting "209(aX6)".
(ii) Section l(hX5Xiii) of the Railroad Retirement Act

of 1974 (45 U.S.C. 231(hX5Xiii)) is amended by striking

"the third paragraph of section 209" and inserting
"section 209(d)".

Subtitle C—Additional Amendments

SEC. 10301. ELIMINATION OF THE DEPENDENCY TEST APPLICABLE TO
CERTAIN ADOPTED CHILDREN.

(a) In General.—Section 202(dX8XD) of the Social Security Act (42

U.S.C. 402(dX8)(D)) is amended—
(1) by adding "and" after the comma at the end of clause (i);

and
(2) by striking clauses (ii) and (iii) and inserting the following

new clause:

"(ii) in the case of a child who attained the age of 18
prior to the commencement of proceedings for adop-
tion, the child was living with or receiving at least one-
half of the child's support from such individual for the
year immediately preceding the month in which the
adoption is decreed ".

(b) Conforming Amendment.—Paragraph (8) of section 202(d) of
such Act is further amended by striking the last sentence.

(c) Effective Date.—The amendments made by this section shall 42 USC 402 note,

apply with respect to benefits payable for months after Decem-
ber 1989, but only on the basis of applications filed on or after
January 1, 1990.

SEC. 10302. AUTHORITY FOR SECRETARY TO TAKE INTO ACCOUNT MISIN-

FORMATION PROVIDED TO APPLICANTS IN DETERMINING
DATE OF APPLICATION FOR BENEFITS.

(a) Old-Age, Survivors, and Disability Insurance.—
(1) In GENERAL.—Section 202(j) of the Social Security Act (42

U.S.C. 402(j)) is amended by adding at the end the following new
paragraph:

"(5) In any case in which it is determined to the satisfaction of the
Secretary that an individual failed as of any date to apply for

monthly insurance benefits under this title by reason of misinforma-
tion provided to such individual by any officer or employee of the
Social Security Administration relating to such individual's eligi-

bility for benefits under this title, such individual shall be deemed to

have applied for such benefits on the later of—
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"(A) the date on which such misinformation was provided to

such individual, or
"(B) the date on which such individual met all requirements

for entitlement to such benefits (other than application there-
for).".

42 use 402 note. (2) EFFECTIVE DATE.—The amendment made by paragraph (1)

shall apply with respect to misinformation furnished after
December 1982 and to benefits for months after December 1982.

(b) Supplemental Security Income.—
(1) In general.—Section 1631(e) of such Act (42 U.S.C. 1383(e))

is amended by addihg at the end the following new paragraph:
"(6) In any case in which it is determined to the satisfaction of the

Secretary that an individual failed as of any date to apply for

benefits under this title by reason of misinformation provided to

such individual by any officer or employee of the Social Security
Administration relating to such individual's eligibility for benefits

under this title, such individual shall be deemed to have applied for

such benefits on the later of

—

"(A) the date on which such misinformation was provided to

such individual, or
"(B) the date on which such individual met all requirements

for entitlement to such benefits (other than application there-
for).".

42 use 1383 (2) Effective date.—The amendment made by paragraph (1)
^o*®- shall apply with respect to misinformation furnished on or after

the date of the enactment of this Act and to benefits for months
after the month in which this Act is enacted.

SEC. 10303. SAME-DAY PERSONAL INTERVIEWS AT FIELD OFFICES OF
THE SOCIAL SECURITY ADMINISTRATION IN CERTAIN CASES
WHERE TIME IS OF THE ESSENCE.

(a) Old-Age, Survivors, and Disabiuty Insurance.—Section 205
of the Social Security Act (42 U.S.C. 405) is amended by adding at

the end the following new subsection:

"Same-Day Personal Interviews at Field Offices In Cases Where
Time Is of The Essence

"(t) In any case in which an individual visits a field office of the
Social Security Administration and represents during the visit to an
officer or employee of the Social Security Administration in the
office that the individual's visit is occasioned by

—

"(1) the receipt of a notice from the Social Security Adminis-
tration indicating a time limit for response by the individual, or

"(2) the theft, loss, or nonreceipt of a benefit payment under
this title,

the Secretary shall ensure that the individual is granted a face-to-

face interview at the office with an officer or employee of the Social

Security Administration before the close of business on the day of

the visit.".

(b) Supplemental Security Income.—Section 1631(e) of such Act
(42 U.S.C. 1383(e)) is amended by adding after the paragraph added
by section 10302(bXl) of this Act the following new paragraph:

"(6) In any case in which an individual visits a field office of the
Social Security Administration and represents during the visit to an
officer or employee of the Social Security Administration in the

office that the individual's visit is occasioned by

—
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j

"(1) the receipt of a notice from the Social Security Adminis-

I

tration indicating a time limit for response by the individual, or

I

"(2) the theft, loss, or nonreceipt of a benefit payment under

j

this title,

! the Secretary shall ensure that the individual is granted a face-to-

I

face interview at the office with an officer or employee of the Social

I

Security Administration before the close of business on the day of

j

the visit.".

i

(c) Effective Date.—The amendments made by this section shall 42 use 405 note.

apply to visits to field offices of the Social Security Administration
! on or after January 1, 1990.

II

SEC. 10304. AUTHORITY TO AMEND WAGE RECORDS AFTER EXPIRATION
OF TIME LIMITATION.

Subparagraph (H) of section 205(cX5) of the Social Security Act (42

U.S.C. 405(cX5XH)) is amended by striking "if' and all that follows

j

through "period".

SEC. 10305. STANDARDS APPLICABLE IN CERTAIN DETERMINATIONS OF
' GOOD CAUSE, FAULT, AND GOOD FAITH.

(a) Good Cause for Failure to Make Earnings Reports
1, Timely.—Section 203(1) of the Social Security Act (42 U.S.C. 403(1)) is

amended in the last sentence by striking "Secretary" and inserting

"Secretary, except that in making any such determination, the
Secretary shall specificedly take into account any physical, mental,
educational, or linguistic limitation such individual may have
(including any lack of facility with the English language)".

(b) Waivers of Recovery of Overpayments.—Section 204(b) of

such Act (42 U.S.C. 404(b)) is amended by adding at the end the
foilowing new sentence: "In making for purposes of this subsection
any determination of whether any individual is without fault, the
Secretary shall specifically take into account any physical, mental,
educational, or linguistic limitation such individual may have
(including any lack of facility with the English language).".

(c) Standard of Review in Termination of Disability Bene-
fits.—Section 223(f) of such Act (42 U.S.C. 423(f)) is amended by

i

inserting after the first sentence in the matter following paragraph
(4) the following new sentence: "In making for purposes of the
preceding sentence any determination relating to fraudulent behav-
ior by any individual or failure by any individual without good cause

I

to cooperate or to take any required action, the Secretary shall

specifically take into account any physical, mental, educational, or

!

linguistic limitation such individual may have (including any lack of

facility with the English language).".
(d) Continuation of Benefits Pending Appeal.—Section

223(gX2XB) of such Act (42 U.S.C. 423(gX2XB)) is amended by adding
at the end the following new sentence: "In making for purposes of

this subparagraph any determination of whether any individual's

appeal is made in good faith, the Secretary shall specifically take
into account any physical, mental, educational, or linguistic limita-

tion such individual may have (including any lack of facility with
the English language).".

(e) Supplemental Security Income.—Section 1631(cXl) of such
Act (42 U.S.C. 1383(cXl)) is amended by adding at the end the

following: "The Secretary shall specifically take into account any
physical, mental, educational, or linguistic limitation of such
individual (including any lack of facility with the English language)

j
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in determining, with respect to the eUgibility of such individual for

benefits under this title, whether such individual acted in good faith
|

or was at fault, and in determining fraud, deception, or intent.".

42 use 403 note. (f) EFFECTIVE Date.—The amendments made by this section shall I

apply with respect to determinations made on or after July 1, 1990. I

SEC. 10306. NOTICE REQUIREMENTS. I

(a) Appucabiltty to Bund Beneficiaries Under Title II of
j

Notice Standards Currently Appucable to Bund Beneficiaries
'

Under Title XVI.—
(1) In general.—Section 221 of the Social Security Act (42

|

U.S.C. 421) is amended by adding at the end the following new
subsection:

|

"dXD In any case where an individual who is applying for or
i

receiving benefits under this title on the basis of disability by reason i

of blindness is entitled to receive notice from the Secretary of any I

decision or determination made or other action taken or proposed to
I

be taken with respect to his or her rights under this title, such !

individual shall at his or her election be entitled either (A) to receive I

a supplementary notice of such decision, determination, or action,
;

by telephone, within 5 working days after the initial notice is

mailed, (B) to receive the initial notice in the form of a certified
|

letter, or (C) to receive notification by some alternative procedure i

established by the Secretary and agreed to by the individual.
I

"(2) The election under paragraph (1) may be made at any time,
!

but an opportunity to make such an election shall in any event be
j

given, to every individual who is an applicant for benefits under this

title on the basis of disability by reason of blindness, at the time of
j

his or her application. Such an election, once made by an individual,
|

shall apply with respect to all notices of decisions, determinations, i

and actions which such individual may thereafter be entitled to
j

receive under this title until such time as it is revoked or changed.".
,

42 use 421 note. (2) AppucATiON TO CURRENT RECIPIENTS.—Not later than July
I

1, 1990, the Secretary of Health and Human Services shall
|

provide every individual receiving benefits under title II of the
|

Social Security Act on the basis of disability by reason of
|

blindness an opportunity to make an election under section i

221(1)(1) of such Act (as added by paragraph (1)). !

42 use 421 note. (3) EFFECTIVE DATE.—The amendment made by this section
|

shall apply with respect to notices issued on or after July 1, I

1990.
j

42 use 902 note. (b) REPORT REGARDING NOTICES IN LANGUAGES OtHER ThAN EnG- \.

LiSH.—Not later than January 1, 1991, the Secretary of Health and
|

Human Services shall submit a report to the Committee on Ways
|

and Means of the House of Representatives and the Committee on i

Finance of the Senate setting forth—
i

(1) the procedures of the Social Security Administration cur- !

rently in effect for issuing notices in languages other than
i

English to individuals who have a limited capacity to commu-
|

nicate with such Administration in English, and
(2) reasonable options for expanding the use of notices in

languages other than English. i

SEC. 10307. REPRESENTATION OF CLAIMANTS. I

(a) Recording of Identity of Representatives in Electronic
I

Information Retrieval System.—
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(1) Old-age, survivors, and disabiuty insurance.—Section
206(a) of the Social Security Act (42 U.S.C. 406(a)) is amended by
adding at the end the following new sentence: "The Secretary
shall maintain in the electronic information retrieval system
used by the Social Security Administration a current record,

with respect to any claimant before the Secretary, of the iden-

tity of any person representing such claimant in accordance
with this subsection.".

(2) Supplemental security income.—Section 1631(d)(2) of
such Act (42 U.S.C. 1383(d)(2)) is amended by adding at the end
the following new sentence: "The Secretary shall maintain in

the electronic information retrieval system used by the Social

Security Administration a current record, with respect to any
claimant before the Secretary, of the identity of any person
representing such claimant in accordance with this para-
graph.".

(3) Effective date.—The amendments made by this subsec- 42 USC 406 note,

tion shall take effect June 1, 1991.
(b) Notification of Options for Obtaining Attorneys.—

(1) Old-age, survivors, and disabiuty insurance.—Section
206 of such Act (42 U.S.C. 406) is further amended by adding at
the end the following new subsection:

"(c) The Secretary shall notify each claimant in writing, together
with the notice to such claimant of an adverse determination, of the
options for obtaining attorneys to represent individuals in present-
ing their csises before the Secretary. Such notification shall also
advise the claimant of the availability to qualifying claimants of
legal services organizations which provide legal services free of
charge.".

(2) Supplemental security income.—Section 1631(d)(2) of
such Act (42 U.S.C. 1383(dX2)) is amended—

(A) by inserting "(A)" after "(2)"; and
(B) by adding at the end the following new subparagraph:

"(B) The Secretary shall notify each claimant in writing, together
with the notice to such claimant of an adverse determination, of the
options for obtaining attorneys to represent individuals in present-
ing their cases before the Secretary. Such notification shall also
advise the claimant of the availability to qualifying claimants of
legal services organizations which provide legal services free of
charge.".

(3) Effective date.—The amendments made by this subsec- 42 USC 406 note,

tion shall apply with respect to adverse determinations made on
or after January 1, 1991.

SEC. 10308. EARNINGS AND BENEFIT STATEMENTS.

Part A of title XI of the Social Security Act is amended by adding
at the end thereof the following new section:

"social security account statements

"Provision Upon Request

"Sec. 1142. (a)(1) Beginning not later than October 1, 1990, the 42 USC
Secretary shall provide upon the request of an eligible individual a I320b-13.

social security account statement (hereinafter referred to as the
'statement').

"(2) Each statement shall contain

—
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"(A) the amount of wages paid to and self-employment income
derived by the eligible individual as shown by the records of the

|

Secretary at the date of the request;

"(B) an estimate of the aggregate of the employee and self-
j

emplojmient contributions of the eligible individual for old-age,
|

survivors, and disability insurance as shown by the records of
|

the Secretary on the date of the request;
^

"(C) a separate estimate of the aggregate of the employee and
|

self-employment contributions of the eligible individual for hos-
|

pital insurance as shown by the records of the Secretary on the
i

date of the request; and
|

"(D) an estimate of the potential monthly retirement, disabil-
|

ity, survivor, and auxiliary benefits payable on the eligible
i

individual's account together with a description of the benefits '

payable under the medicare program of title XVIII.
|

"(3) For purposes of this section, the term 'eligible individual*

means an individual who— '

"(A) has a social security account number,
"(B) has attained age 25 or over, and
"(C) has wages or net earnings from self-emplo3niient. '

"Notice to Eligible Individuals
'

"(b) The Secretary shall, to the maximum extent practicable, take '

such steps as are necessary to assure that eligible individuals are
j

informed of the availability of the statement described in subsection i

(a).
I

"Mandatory Provision of Statements
|

I

"(cXD By not later than September 30, 1995, the Secretary shall
|

provide a statement to each eligible individual who has attained age
,

60 by October 1, 1994, and who is not receiving benefits under title II
j

and for whom a current mailing address can be determined through
|

such methods as the Secretary determines to be appropriate. In
|

fiscal years 1995 through 1999 the Secretary shall provide a state-
|

ment to each eligible individual who attains age 60 in such fiscal I

years and who is not receiving benefits under title II and for whom a
current mailing address can be determined through such methods as

,

the Secretary determines to be appropriate. The Secretary shall
j

provide with each statement to an eligible individual notice that
|

such statement is updated annually and is available upon request. I

"(2) Beginning not later than October 1, 1999, the Secretary shall I

provide a statement on a biennial basis to each eligible individual
;

who is not receiving benefits under title II and for whom a mailing !

address can be determined through such methods as the Secretary
j

determines to be appropriate. With respect to statements provided
to eligible individuals who have not attained age 50, such statements

|

need not include estimates of monthly retirement benefits. How-
i

ever, if such statements provided to eligible individuals who have
not attained age 50 do not include estimates of retirement benefit

j

amounts, such statements shall include a description of the benefits
j

(including auxiliary benefits) that are available upon retirement.".
|

I
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Subtitle D—Human Resource and Income
Security Provisions

SEC. 10401. INCREASE IN AUTHORIZATION FOR CHILD WELFARE SERV-
ICES UNDER TITLE IV-B OF THE SOCIAL SECURITY ACT.

(a) In General.—Sections 420(a), 427(b), 474(c)(4)(B), and
474(c)(4)(C) of the Social Security Act (42 U.S.C. 620(a), 627(b),

674(c)(4)(B), and 674(cX4)(C)) are each amended by striking
"$266,000,000" and inserting "$325,000,000".

(b) Effective Date.—The amendments made by subsection (a) 42 USC 620 note,

shall take effect on October 1, 1989.

SEC. 10402. EXTENSION AND PERMANENT INCREASE IN FOSTER CARE
CEILING.

(a) Permanent Increase in Appropriations Level Which Trig-
gers Foster Care Ceiung.—Section 474(b)(2)(A) of the Social Secu-
rity Act (42 U.S.C. 674(b)(2)(A)) is amended—

(1) by striking "and" at the end of clause (ii);

(2) by striking the period at the end of clause (iii) and insert-

ing "; and"; and
(3) by adding at the end the following new clause:

"(iv) with respect to each fiscal year succeeding the fiscal year
1989, only if $325,000,000 is appropriated under section 420 for

such succeeding fiscal year.".

Ob) Effective Date.—The amendments made by subsection (a) 42 USC 674 note,

shall take effect on October 1, 1989.

SEC. 10403. MISCELLANEOUS TECHNICAL CORRECTIONS.

(a) Technical Corrections Relating to the Family Support Act
OF 1988.—

(1) Corrections taking effect retroactively.—
(AXi) Section 407(b)(lXB)(iiiXI) of the Social Security Act

(42 U.S.C. 607(b)(lXB)(iii)(I)), as amended by section

202(bX8XA), and redesignated by section 40105X1), of the
Family Support Act of 1988, is amended by striking

"409(aX19)(C)" and inserting "402(aX19)(C)".

(ii) The amendment made by clause (i) shall take effect as 42 USC 607 note,

if such amendment had been included in section 2020bX8)(A)
of the Family Support Act of 1988 on the date of the
enactmeit of such .A.ct

(BXi) Sections 402(aX30) and 452(d)(2)(B) of the Social

Security Act (42 U.S.C. 602(aX30) and 652(dX2XB)) are each
amended by striking "automatic" and inserting "auto-

mated".
(ii) The amendments made by clause (i) shall take effect 42 USC 602 note,

as if such amendments had been included in section 123(d)

of the Family Support Act of 1988 on the date of the
enactment of such Act.

(CXi) Section 402(gXl)(A) of the Social Security Act (42

U.S.C. 602(gXl)(A)) is amended—
(I) in clause (iv), by striking "includes a child who is

(or, if needy," and inserting "received aid to families

with dependent"; and
(II) in clause (v), by striking the first comma.
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42 use 602 note.

42 use 622 note.

42 use 674.

42 use 674 note.

ehildren and
youth.

Handicapped
persons.

Voluntarism.
42 use 1395b-l
note.

(ii) The amendments made by clause (i) shall take effect

as if such amendments had been included in section 302(c)

of the Family Support Act of 1988 on the date of the
enactment of such Act.

(2) Correction taking effect prospectively.—Effective
September 30, 1998, section 407(dXl) of the Social Security Act
(42 U.S.C. 607(d)(1)) is amended by striking "participated" and
all that follows and inserting "participated in a program under
part F".

(b) Technical Correction Relating to the Tax Reform Act of
1986.—

(1) Correction.—Section 422(b)(lXA) of the Social Security
Act (42 U.S.C. 622(bXlXA)) is amended by striking "the individ-

ual or agency designated pursuant to section 2003(dXlXC) to

administer or supervise the administration of the State's serv-

ices program" and inserting "the individual or agency that
administers or supervises the administration of the State's

services program under title XX".
(2) Effective date.—The amendment made by paragraph (1)

shall take effect as if such amendment had been included in
section 1883(eXl) of the Tax Reform Act of 1986 on the date of
the enactment of such Act.

(c) Technical Correction Relating to Section 474(bX2(B) of the
Social Security Act.—

(1) Correction.—Section 4(aXl) of Public Law 98-617 is

amended to read as follows:

"(IXA) in paragraphs (1) and (4XB), by striking out *1981

through 1984' and inserting in lieu thereof '1981 through 1985';

and
"(B) in paragraph (2XB), by striking out '1982 through 1984'

and inserting in lieu thereof '1981 through 1985'.".

(2) Effective date.—The amendment made by paragraph (1)

of this subsection shall take effect as if included in section 4 of

Public Law 98-617 at the time such section became law.

SEC. 10404. DEMONSTRATION PROJECT.

(a) Number of Projects.—In order to determine whether, and if

so, the extent to which, the use of volunteer senior aides to provide
basic medical assistance and support to families with moderately or
severely disabled or chronically ill children contributes to reducing
the costs of care for such children, not more than 10 communities
may conduct demonstration projects under this section.

(b) Duties of the Secretary.—
(1) Consideration of applications.—The Secretary of Health

and Human Services (in this section referred to as the "Sec-

retary") shall consider all applications received from commu-
nities desiring to conduct demonstration projects under this

section.

(2) Approval of certain appucations.—The Secretary shall

approve not more than 10 applications to conduct projects

which appear likely to contribute significantly to the achieve-

ment of the purpose of this section.

(3) Grants.—The Secretary shall make grants to each
community the application of which to conduct a demonstration
project under this section is approved by the Secretary to assist

the community in carrying out the project.
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(c) Requirements.—Each community receiving a grant with re-

spect to a demonstration project under this section shall conduct the

project in accordance with such requirements as the Secretary may
prescribe.

(d) Limitation on Authorization of Appropriations.—For
grants under this section, there are authorized to be appropriated to

the Secretary of Health and Human Services not to exceed

—

(1) $1,000,000 for each of the fiscal years 1990 and 1991; and
(2) $2,000,000 for each of the fiscal years 1992, 1993, and 1994.

(e) Effective Date.—This section shall take effect on October 1,

1989.

SEC. 10405. AGENT ORANGE SETTLEMENT PAYMENTS EXCLUDED FROM
COUNTABLE INCOME AND RESOURCES UNDER FEDERAL
MEANS-TESTED PROGRAMS.

(a) In General.—
(1) Treatment of payments.—The payments made from the

Agent Orange Settlement Fund or any other fund established
pursuant to the settlement in the In re Agent Orange product
liability litigation, M.D.L. No. 381 (E.D.N.Y.), shall not be
considered income or resources in determining eligibility for the
amount of benefits under any Federal or federally assisted

program described in paragraph (2).

(2) Programs involved.—The program benefits described in

this paragraph are

—

(A) benefits under the supplemental security income pro-

gram under title XVI of the Social Security Act;
(B) aid to families with dependent children under a State

plan approved under section 402(a) of the Social Security
Act;

(C) medical assistance under a State plan approved under
section 1902(a) of the Social Security Act;

(D) benefits under title XX of the Social Security Act;

(E) benefits under the food stamp program (as defined in

section 3(h) of the Food Stamp Act of 1977);

(F) benefits under the special supplemental food program
for women, infants, and children established under section
17 of the Child Nutrition Act of 1966;

(G) benefits under section 336 of the Older Americans
Act;

(H) benefits under the National School Lunch Act;
(I) benefits under any housing assistance program for

lower income families or elderly or handicapped persons
which is administered by the Secretary of Housing and
Urban Development or the Secretary of Agriculture;

(J) benefits under the Low-Income Home Energy/ Assist-

ance Act of 1981;
(K) benefits under part A of the Energy Conservation in

Existing Buildings Act of 1976;
(L) benefits under any educational assistance grant or

loan program which is administered by the Secretary of

Education; and
(M) benefits under a State plan approved under title I, X,

XIV, or XVI of the Social Security Act.
(b) Effective Date.—Subsection (a) shall take effect on January 1,

1989.
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42 use 627 note. SEC. 10406. TREATMENT OF TRIENNIAL REVIEWS OF STATE FOSTER CARE
PROTECTIONS FOR FISCAL YEARS BEFORE OCTOBER 1, 1990.

|

The Secretary of Health and Human Services shall not, before
'

October 1, 1990, reduce any payment to, withhold any payment I

from, or seek any repayment from, any State under part B or E of I

title IV of the Social Security Act, by reason of a determination i

made in connection with any triennial review of State compliance
with the foster care protections of section 427 of such Act for any
Federal fiscal year preceding fiscal year 1991. I

TITLE XI—MISCELLANEOUS
j

SEC. 11001. SECTION 202(b) EXCEPTION. \

Any transfer of outlays, receipts, or revenues from one fiscal year i

to an adjacent fiscal year that occurs pursuant to any provision of
I

this Act or any amendment made by this Act shall be considered a
|

necessary (but secondary) result of a significant policy change as
provided in section 202(b) of the Balanced Budget and Emergency

|

Deficit Control Reaffirmation Act of 1987,

2 use 902 note. SEC. 11002. RESTORATION OF FUNDS SEQUESTERED.

President of U.S. (a) Order RESCINDED.—(1) Upon the issuance of a new final order !

by the President under subsection (b)(4), the order issued by the i

President on October 16, 1989, pursuant to section 252 of the Bal- !

anced Budget and Emergency Deficit Control Act of 1985 is re-

scinded.
I

(2) Except as otherwise provided in sections 6001, 6101, and 6201, i

and subject to subsection (b), any action taken to implement the
|

order issued by the President on October 16, 1989, shall be reversed,
and any sequesterable budgetary resource that has been reduced or !

sequestered by such order is restored, revived, or released and shall
j

be available to the same extent and for the same purposes as if an
i

order had not been issued.
!

(3) For purposes of section 702(d) and 1101(c) of the Ethics Reform
Act of 1989, the order issued by the President on October 16, 1989,

pursuant to section 252 of the Balanced Budget and Emergency
|

Deficit Control Act of 1985 is deemed to be rescinded on January 31,

1990.

(b) Adjusted Reduction.—
I

Reports. (1) Before the close of the fifteenth calendar day beginning i

after the date of enactment of this Act, the Director of 0MB
shall issue a revised report using the exact budget baseline set

forth in the report of October 16, 1989, and following the
requirements, specifications, definitions, and calculations re-

quired by the Balanced Budget and Emergency Deficit Control
i

Act of 1985 for the final report issued under section 251(c)(2) for
j

fiscal year 1990, except that the aggregate outlay reduction to i

be achieved shall be an amount equal to $16.1 billion multiplied
|

by 130 divided by 365. Calculations made to carry out the
preceding sentence shall take into account the reductions and '

cancellations achieved by paragraphs (2) and (3) and shall not be
;

affected by subsection (d).
j

(2) Notwithstanding any provision of law other than this
i

paragraph, the reductions and cancellations in the student loan
|

programs described in section 256(c) of the Balanced Budget and
|

Emergency Deficit Control Act of 1985 achieved by the order
[
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issued by the President on October 16, 1989, shall remain in

effect through December 31, 1989, and no reductions or cancella-

tions in such programs shall be made by the order issued under
paragraph (4).

(3) Notwithstanding any provision of law other than this

paragraph, any automatic spending increase suspended or can-
celled by the order issued by the President on October 16, 1989,

shall be paid at a rate that is 130/365ths less than the rate that
would have been paid under the laws providing for such auto-

matic spending increase.

(4) On the date that the Director submits a revised report to President of U.S.

the President under paragraph (1) for fiscal year 1990, the
President shall issue a new final order to make all of the
reductions and cancellations specified in such report in
conformity with section 252(aX2) of the Balanced Budget and
Emergency Deficit Control Act of 1985. Such order shall be
deemed to have become effective on October 16, 1989.

(c) Compliance Report by Comptroller General.—Before the

I

close of the thirtieth day beginning after the date the President
issues a new final order under subsection G>X4), the Comptroller
General shall submit to the Congress and the President a compli-
ance report setting forth the information required under section 253
of the Balanced Budget and Emergency Deficit Control Act of 1985
with respect to such order,

j
(d) No Double Reduction in Medicare.—With respect to items

' and services described in section 6001, 6101, or 6201 for periods for

which reductions are made pursuant to the respective sections, no
reduction shall be made under subsection Ot)).

Approved December 19, 1989.

I
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